
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 






i 



^ 






a 








.1 



THE 



SECOND PART 



OF THE 



INSTITUTES 



OF THE 



LAWS OF ENGLAND. 



Vol. I. 



THfe 



SECOND PART 



OF THE 



I N S T I T U T E S 



OF THE 



LAWS OF ENGLAND. 



Vol. I. 



THE 

SECOND PART 

OF THE 

ginftitttteg of t\)t %.m& of CnslanU* 

CONTAINING 

THE EXPOSITION OF MANY ANCIENT AND OTHER 

STATUTES. 



Jurifperito dixit ^ In lege quid/criptum eft ? qUomodo legis ? Luc. 10. 26. 

Quod non lego, non credo. Auguft, 

Jurifprudentia eft juvenibus regimen, fenibus folamen, pauperibus divitiar, 
& divitibus fecuritas. 



Authore EDWARDO COKE, Milite, J. C. 

Haec ego grandaevus pofui tibi, candide le(5lor. 



. . -^ -■ 



iLcntJon : 

Prinflfd for ?.. and R. BROOKE, Bell-Yakd, near* Templb^ Bar, 

M.DCC.XCVII. 



t 



r 



i 




1 



A T ABL E 

Of the feveral Statutes treated of in this Second Part of 
the Institutes, 



^'/'•^"K" 






J^AGNACharta. 

Merton. 
Marlebridge. 
Wejim. I. 
"De Bigamis. 
Ghcejler. 
Wejlm. %. 
CircumJp^Ele agatis. 
^0 JVarranto. 
IFefim. 3. 
De Judaifmo. 
Modus levandi Fines. 
De Finibus levatis. -» 

Confirmationes Cbartarum. 
De Tallagio non concedendo. 
Articulifuper Chart as. 
De Afportatis Religiojcrum. 
De frangentibus Prijonam. 
De Militibus. - - « 

Articuli Cleru - - - 

1 8 E. 3. cap. 7. Of I'ithes. 
a E. 6. cap. 13. Of I'ithes. 
I H. 5. cap. 5. Of Additions. 
27 H. 8. cap. 16. Of Inrolments. 
32 H. 8. cap. 5. Of Executions. 
^2H. 8. cap. 28. 27^1? latter part concerning 



Pag. 

- 7^ 
ioi 

15$ 

267 
277 

487 

494 
500 
50S 
510 
521 
525 

532 
537 
580 

- 589 

S93 

599 
639 

648 
S6s 
671 
677 
Difcontimtaices. 68 1 
32 H. ^. 



The table. 

Pag. 

32 H. 8. cap 38. Of Marriages. - - - 683 

a E. 2. cap. 8. Of Offices. - - - 688 

22 H. 8. cap. 5. Decayed Bridges. - • - 697 

43 Eliz. cap. 4. Commifftoners for Eofptalsy ^c. - 707 

3 1 Eliz. cap. 1 2. Sellers of Horfes in Fairs, i^c. - 713 

^9 Eliz. cap. 5. 1 Of EreSlion of Hofpitalsj ^c. ^ T^o 
21 Jac. cap. I. i Houfes of Corre5lion. - - 726 

7 Jac. cap. 4. Roguesy Vaga^ondsy (ffc. and Houfes of 

CorreSlion. - - - - - 728 

31 Eliz. cap. 7. Of Cottages and Inmates. r - 73^ 
14 R. 2. cap. 1, 2."! 

2 H. 4. cap, 5. > Of Imployments. - - - 74^ 
4 H. 4, &c. J 

25 H. 8. cap. 15. Concerning Printers and Binders (f 

Bookes. - '- - ---743 



DeOj 



Deo, 

P A T R I iE, 
T I B !• 



A ^P ROE ME 



TO THE 



SECOND PART of tie INSTITUTES. 



IN the firft part of the Inilitutes, foHowini^ Littleton 
our guide, we have treated of fuch parts of die com- 
mon laws, ftatutcs, and cuftomev, as he ia his i!uee books 
hath left unto us. We are in this fe<^ond part of the Infti- 
tutes to fpeak of Magna Qjjrta^ and niany ancient and 
other ftatutes, as in the tabic precedent Joe ap|x?arc. 

It is called Magna C/jaj't^y not that it is groat in quan- 
tity, for there be ipany voluminous charters commonly 
pafled, fpecially in thefe later times, longer then this is; 
nor comparatively in refpeft that it is greater then Charta 
de Fcrefta, but in refpeft of the great imporiance, and 
weightinefle of the matter, as hereafter flial! appearc : and 
like wife for the lame caufe Charta dc Forcjia^ is called 
Magna Charta de Forejia^ and both of them arc called 
Magna Charta libertatum Anglia. 

King Alexander was called Alexander Magnus, not in 
A 4 ' rcfpcdt 



Marlb. cap. q. 
lnr|>ex. 25 E I. 
12 H 3. iknun^ 
t'la iatjfuptr 
chart as CraA* 
lib. 3. fol. 391. 
&lih 5 fol.4]4, 
Mim>r, cap. ^ 
Uegiflr. 
8 E. 3. Irin* 
Pick. Rot. 43. 
Arons cafe. 
Roc. Pat.fto. 
Maic:i 1 £. 3. Je 
pcr.>mbi>l;itione 
for* in Cum' Ff« 
fex. Roc. Pari. 
azE. 3. nu. 361 



A PRO E ME, 

refpcd of the largenefle of his body, for be was a little man, 
but in refpcft of the greatneffe of his heroical fpirit, of whom 
it might be truly faid, 

Mens t(imen in parvo corpore magna fuit; 

fo as of this great charter it may be truly Cud, that it is 
magnum in parvo. 

And it is alfo called Charta Uhertatum regniy and upon 

great reafon it is fq called of the e£Fe£t, quia liber os facit ; 

fometime for the fame caufe, communis Ubertas^ and le chartre 

des fr.anchifes. 

The Ends. There be four ends of this great charter, mentioned 

Sapiens incifit a 

fne. jn the preface, viz. i. The honour of Almighty God, 

&c, 2. The fafety of the kings fpulej 3. The advance- 
pient of holy church j and 4. The amendment of the 
realme ; foure mpft e;!ccellent ends, whereof more fliall be 
faid hereaftej". 

Pywhatauthcri- By charter bearing date the 11. day of February, in the 

ty, and when. "^ r =* ' -'' 

9 yeare of king H. 3. and fecondly, by that charter efta^ 
bliflied by authority of parliament then fitting, and fo entred 
into the prliament roll ; the witneffes to the faid charter 
were 31. lords fpirituall, viz. Stephen Langton archbifliop 
of Canterbury, E. bifhop of London, I. B. of Bath, P. of 
Winchefter, H. of Lincoln, Robert of Salifbury, W. of 
Rochefter, W. of Worcefter, I. of Ely, H. of Hereford, R. 
of Chicefter, William of Exeter, blfliops. The abbot of S. 
Edes, the abbot of S. Albons, the abbot of Battaile, the ab- 
bot of S. Auguftines in Canterbury, the Abbot of Evefham, 
the abbot of Weffminfter, the abbot of Burghe S. Peter, the 
abbot of Reading^ the abbot of Abindon, the abbot of 
Malmcfbury, the abbot of Winchcombe, the abbot of Hyde,, 
the abbot of Certefey, the abbot of Shernborn, the abbot of 
Cerne, the abbot of Abbotebury, the abbot of Middleton, 
the abbot of Selbie, the abbot of Cirencefter; and 33. of 
the nobility, viz. Hubert de Burgo chiefe juftice of Eng- 
^ land, 
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land, and 32. carles and barons, v/z. Randall carle of Ches- 
ter and Lincdn, William earle of Salifbury, William earle 
Warren, Gilbert of Clare earle of Glocefier and Hertford, 
William de Ferrars earle of Derby, William Mandevile 
eaiie of Eflex, H. de Bigod earle of Norfiblk, William earle 
of Albemarle, H. earle of Hereford, John Conftable of 
Chefter, Robert de Ros, R. Fitzwalter, Robert de Vipount, 
William de Bruer, R. de Mountfitchet, P« Fitzherbert, 
William de Aubeine, Robert Grefly, Reignald de Brehus, 
John de Movenne, J. Fitz-Alen, Hugh de Mortimer, 
Walter de Beaucfaamp, William de S. John, Peter de Molo* 
lacu, Brian de Lille, T. de Multon, ilichard de Argentein, 
Jeffrey de Nevill, William Maudint, John de Baalim, and 
others. 

There were many of the great charters, and Ci^^zr/^ ^^ The great provl- 
Forefta^ put under the great feale, and fent to archbifhops, for prcfervS^orT 
bifhops,. and other men of the clergie, to be fafely kept, ^ "* 
whereof one of them remain at this day at Lambeth, with the 
archbiihop of Canterbury. 

Alfo the fame was entred of record in a parliament 
rolL 

And after king E. i. by zdi of parliament did ordain that 25 E. i. cap. u 

both die iaid charters (hould be fent under the great feale, 

as well to the juftices of the foreft, as to others, and to all 

iheriffes, and to all other the kings officers, and to all the 

cities dirough the realm, and that the fame charters fliould 

be fent to all the cadiedrall churches, and that they (hould be 25 E. u cap. 3^ 

7.% E. 1. ca. a. 

read and publilhed in every county four times in the yeare & 17. 
in full county, viz. the next county day after the feaft of 
S. Michael, and the next county day after Chriftmas, and the 
next county day after Eafter, and the next county day after 
the feaft of S. John. 

It was for the moft part declaratory of the principall Th; quality. 
grounds of the fundainentall laws of England, and for the 
ftfidue it is additionall to fupply fome defeats of the common 

laws 
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Rot. clauf. 

II H. 3. membr. 



law; and it was na new declaration: for king John in the 
17 yeare of his raigne had granted the like, which alfo was 
called Magna Chartaj as appearcth by a record before this 
great charter made by king H.J. 

Home m fuer* mordanc* dpud Wejlmonaflerium des ierres 
in outer counficj car ceo fir eneont* kjlaiut de Magna Charta 
finon que tUa ajfifa fimel interminata fnit coram juftic*. 

Alfo by the feid aft of 25 E. 1. (called Confirm^ Chartar*) 
it is adjudged in parUament that the great charter, and 
the charter of the foreft fiiould be taken as the common 
law. 

Soon after the makmg of tfcis great charter, the yoong 
king by evill council fell into great miflike with it, which 
Hubert de Burgo fummtis jujlictartus Anglia perceiving 
(who in fofrticr times had been a great lover, and well de- 
ferving patriot of his coantry, and learned in the laws (for 
Rot. clauf. II //.J. memhr. 44. 1 finde that he^and many 
others were'juftices itinerant in 5 H. 3. and I have feen a 
fine levied before him, and fixe other judges, between Ste- 
phen de Wamcefle, and the abbot of Hales) yet meaning to 
make this a ftep to his ambition (which ever rideth without 
reines) perfwaded and humored the king that he might avoid 
the charter of his &ther king John by durcfle, and his own 
great charta, and Charfa de Forefia alfo, for that he was 
within age when he granted the fame, whereupon the king 
in the 1 1 yeare of his ratgn, being then of full age, got one of 
the great charters, and erf* the foreft into his hands, and by the 
counfell principally of this Hubert his chiefe juftice, at a 
cemncell holden at Oxford, unjuftly cancelled both the faid 
charters, (notwithftanding the faid Hubert de Burgo was 
the primier witnefle of all the temporall lords to both the faid 
charters) whereupon he became in high favour with the 
king, infomuch as he was foon after [v\%. the 10 of Decem- 
ber, in the 13 yeare of that king, created to the higheft dignity 
that in tbofe times any fubjed had) to be an earle, vi%. of 

Kent, 



A P ROE ME. 

Kent. But foon ^er (for flatterers and humorifts have no 
fore foundation) he fdl into tlie kings heavy indignation, 
and after many fearfull and miferable troubles, he was juftly, 
and according to law fentenced by his peeres in open par- 
liament, and juftly degraded of Aat dignity which he unjuftly 
hadob^ned by his counfell for cancelling of Magna Charta^ 
and Qjarta de Forcfia. And the king by his charter granted, 
^lod nosfirmiter i^ integre tenelimus judicium de Huberto de 
Burgoper barones di^um-y he was buried in the Frier Predi- 
cants where Whitehall is now built, fo as no monument 
remains of him at this day. 

In this advice Hubert de Burgo either diflcmbled his opi- 
nion, or grofly erred (as ever ambitious flattery bedazles the 
eye, even of them, that be learned) firft, for that a king can- 
not avoid his charter, albeit he make it when he is withiri 
^e, for in refpefl of his royall and politique capacity as king, 
the law adjudgeth him of full age. Secondly, it being done 
by authority of parliament, and enrolled of record, it wa« 
ftrange that any man (hould think that the king could avoid 
them in refpe& he was within age. Thirdly, it was to no 
end to cancell one where there were fo many, or to have 
cancelled all, when they were of record in the parliament 
roll, or to have cancelled roll and all, when they were, for 
the moft part, but declaratories of the ancient common 
laws of England, to the obfervation, and keeping whereof, 
the king was bound and fworn. What fuccefle thofe potent 
and opulent fubjeSs, Hugh Spencer the father, and fon 
bad, for giving rafh and evill counfell to king E. 2. enconter 
la forme de la grand chartrcy I had rather you fhould read 
then I fhould declare. 

After the making of Magna CSfarta^ and Charta de Fo- 
rejia-t divers learned men in the laws, that I may ufe the words 
of the record, kept fchooles of the law in the city of London, 
and taught fuch as reforted to them, the laws of the realme^ 
(Jikhig their foundation of Magna Charta^ and Q)arta de 

Forejia^ 
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Forefta^ which as you have heard, the king by \\\ advice 
fought to impeach. 

The king in the 19 year of bis raign, by his writ, com-r 
mandcd the maior and flierifFes of London, ^odper totam 
civitatem London clamarl faciant fcf firmiter prohiberi^ ne 
aliquis fcbolas tenens de legibus in eadem civitate de catera 
ibidem leges doc eat y ^ Ji aliquis ibidem fuerit hujufmodifcholas 
tenensy ipfumjine dilatione ee(farefac^\ Tejie Rege^ t^c. 1 1 die 
Decembrisy anno regnifui decimo nono* But this writ took no 
better effefl: then it deferved, for evill counfell being removed 
from the king, he in the next yeare, vix. in the 20 yeare of 
his raigne compleat, and in the one and twentieth yeare cur- 
rent, did by his charter under his great feale confirme both 
Magna CbartOy and Charta de Fcrejla^ he being then 29 
years old. And after in the 52 yeare of his raigne eftablifhe J 
and confirmed both the lame by a£l of parliament, with the 
claufc, ^od contrat}cnienies per dominum regem^ cum c$n^ 
viSiifuerintygraviterpuniantur. Hereby fliall fome opinions 
and refolutions in our books be the better under flood, which 
fpcak of alienations without licenfe before or after 20 H. Jw 
which yeare was named for that the king then confirmed the 
faid great charter, and in like manner did king E. 1. by a£t 
of parliament in the 25 year of his raign: and the faid two 
charters have been confirmed, eftablifhed, and commanded 
to be put in execution by 32 feverall a£ls of parliament in 
aU. 

This appcarcth partly by that which bath been faid, for 
that it hath fo often been confirmed by the wife providence of 
h many afks of parliament. 

And albeit judgements In the kings courts are of high 
regard in law, and judicia are accounted zs juris di£fay yet 
it is provided by ad of parliament, that if any judgement b^ 
given contrary to any of the points of the great charter, or 
Charta de Forejioy by the jufticcs, or by any other of the 

kings 
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idngs minifters, &c. it (ball be undone, and holden for 
nought. 

And that both the iaid charters, fhall be fent under ^5.^ <* 

ubi Id jra» 

the great feale to all cadiedrall churches throughout the 
realm there to remain, and ihall be read to the people twice 
every yeare. 

The highcft and moft binding laws are the ftatutes which J* f 3'^ ^^ *• 
are eftabliflied by parliament ; and by authority of that higheft ^"pr^ 
court it is ena£ted (only to fhew their tender care of Magna 
Cbartaj and Cbarta de Forefta) that if any flatute be 
made contrary to die great charter, or the charter of the 
foreft, that ihall be holden for none: by which words 
all former ftatutes made againft either of thofe charters 
are now repealed; and the nobles and great officers were 
to be (worn to the obfervation of Magna Char ta^znd Cbarta 
di F$refia. 

Magna futt quondam magna reverentia cbarta* 

We in this fecx>nd part of the Inftitutes, treating of the 
ancient and other ftatutes have been inforced almoft of ne- 
ceffity to cite our ancient authors, Brafton, Britton, the 
Mirror, Fleta, and many records, never before publifhed in 
print, to the end the prudent reader may difcerne what the 
common law was before the making of every of thofe ftatutes, 
which we handle in this work, and thereby know whether 
theftatute be introductory of a new law, or declaratory of 
the old, which will conduce much to the true underftanding 
rfthe text it felfe. We have alfo fometime in this and other 
parts of the Inftitutes, cited the Grand Cuftumier de Nor* 
mandy, where it agreeth with the laws of England, and fome- 
time where they dilagree, ex diametro^ being a book com- 
pounded as well of the laws of England, which king Edward 
riie Confeflbr gave them, as he that commenteth upon that 
book teftifieth (as elfewhere we have noted) as of divers 
cuftomes of theduchie of Normandic, which book was com- 

pofed 
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CI: CaiusD.m. 
Cant. 

* FortiSf fapienSf 
f^ fortunatuii 
Danos expulit & 
jin^l'am inmo- 
rarcbiam reduxit, 

* Mart'tr apud 
Hoxon olim lie- 
gilfdon, 

*^ Pacificus, rex 
excellent '£imu$. 
** Named in Do- 
moCday. Glouc* 
Xcdefia de Eve- 
fham. Adclrrdus. 

* In Domcfday 
he is ever writ- 
ten Cnut* Rex, 

' He is ever cal- 
led in Domefd. 
Epifcopus S. 
Edw. Cfftr: Rex 
Edwardus dcdit 
regi Gr''£ini t er- 
rant qudijticebat 
tram aquam quet 
De vacatur, 
8 He is in 
Domcf. written 
WiliielmuftRex, 
vf/Willieimus, 
VW. Rex. 



jwried in the rargn of king H. 3. viz. about 40 yeares aftei* 
the coronation of king Richard the firft, 3 Sep'tembris anno I 
«f his raign, anno Dom. 1189. about 13S yeares after the 
conqueft. See that book cap« 22. fo. 29. a. and the com- 
ment upon the fame, & cap. 112. In which Cuftumier a 
great number of the courts of juftice, of the originall writs, 
and of many other of the titles of the laws of England, are not 
fo much as named or mentioned. And feeing we have in 
thefe, and other parts of our Inftitutes, cited the laws and 
flatutes of divers kings before the conqueft, and in the 
Conquerors time, we have thought good for the eafe of tha 
reader, to fet down the times wherein thofe kings lived, and 
dcceafed. Inas began to raign anno Dofn. 689. and de- 
ceafed 726. Aluredus^ alias Alfredusj alias Elfredus^ began 
to raign anno Dom, 872. and dcceafed.901. Of this Alund 
it is thus written, Jluredus acerrimi ingenii princeps per 
Grimbaldum iff Johannem do^ijpmos monachos tantum in" 
Jlru6lus eft^ ut in brevi Ubrorum omnium notitiam haberet^ 
totumque novum ^ vetus Teftamentum in eulogiam Anglica 
gentis tranfmutaret fcujus tranjlationis pars nobis feliciter 
accidlt.) This learned king in advancement of divine and 
humane knowledge, by the perfwafion of thofe two monks 
founded the famous univerfity of Cambridge. Edwardus^ 
fon of the faid Alundy began to reign anno Dom, 901. and 
deceafcd 924. * Etheljianus^ alias, Adeljiane eldeft fon 
of the faid fcdward began to raign anno Dom. 924. and de- 
ceafed 940. ^ Edmundus began to raign anno Dom. 940. 
and deceafcd .;46. ' Edgarus began to raign anno Dom. 
959. anddeceafed 9*75, ^ Etheldredus began to raign anno 
Dom. qyg, and deceafed 1016. • Canutus bog^n to raign 
anno Dom. 016, and deceafed 1 035. ' Edwardus began 
to raign anno Dom. 1 042. aiid deceafed 1066. 8 Willielmus 
Ballardus began to raign anno Dom. 1066. and deceafed 
1087. 
Some fragments of the ftatutes in the raigns of the above- 
laid 
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&id Idngs doe yet renuun, but not onely many of the {btate% 
and ads of {>arliament, but alfo the books and treadfes of the 
comnKMi laws both in chefe and other kings times, and fpe- 
ciaily in the times of the ancient Brittons (an ineftimable 
lofle) are not to be found. 

It is to be c^erved that in Doaiefday Haroldus, wh# 
iifurped the crown of England, afte^ the deceafe of king Ed- 
ward the ConfeiTor, is never named p^r notngn regisyfedpet 
wiomen Qnmtls Har^ldiyfeu Hiraldi\ and therefore we have 
omitted him. 

In citing of tbe aboveiaid laws originally, written in the 
Saxon tongue, we have referred you to M. Lambard, who 
accurately and &ithfully tranllated the fame into Latin, one 
page containing the Saxon, and next the Latin, and is in 
print (for our manner is not to cite any thing, but fo to 
referre the reader, as he may eafily finde it;) fedut unicuique 
fuus tribuatur honos^ all thofe ftatutes in the raigns of all the 
abovefaid kings were of ancient time plainly and truly tranf- 
lated into Latin, (whereof we have a very ancient, if not the 
firft manufcrlpt) which no doubt did not a little abbreviate 
M. Lambards pains. 

Upon the text of the civilllaw, there be fo many gloffcs 
and interpretations, and again upon thofe fo many commen- 
taries, and all thefe written by doSors of equall degree and 
authority, and therein (o many diverfities of opinions, as 
they do rather increafe then refolve doubts, and incertainties, 
and the profeflbrs of that noble fcience fay, that it is like a 
fea full of waves. The difierence then between thofe glofles 
and commentaries, and ^his which we publilh, is, that their 
^loffes and commentaries are written by dodlors, which be 
advocates, and fo in a manner private interpretations : and 
our expofitioiis or commentaries upon Magna Charta, and 
other ftatutes, are the refolutions of judges in courts of jufticc 
in judiciall courfes of proceeding, either related and reported 
in our books, or extant in judiciall records, or in both, and 
* therefore 



A PRO EM E. 

dierefore being coIle£led together, (hall (as we conceive) 

produce certainty, the mother and nurfe of repofe and 

quietnefie, and are not like to the waves of the Tea, but 

Riguia, Statio benefida peritis : for Judiciafunt tanquam juris di£ia» 

Finis Prooemii. 



But now let us penife the Text it felfir» 



MAGNA 



MAGNA C H A R T A. 

E D I T A Anno nono H. IIL 



TTENRICUS Del gratia rex An-- 
JLjL glia (i), dominus Hiberniaj 
duxNormania^ et Jquitania^ et 
€9mes Andegavia^ archieptfcopis-i epif* 
copisy abbatibusy prioribus^ comi" 
tibusy barontbus (2), vtcecomitibuSy 
pntpafitisj miniJirtSy et omnibus baU 
livisy etfidelibus fuisy prafentem char- 
tarn infpeSfurisy falutem. Sciatis 
fu§d nos intuitu Deiy et pro falute 
anima noftrney &c. et ad exaltationem 
fan£ia eccUfioy et emendationem regni 
mjlri {^hjpontanea et bona voluntate 
noftra (4), dedimus et concejjimus ar- 
chiepifcopisy etifcopisy abbatibuSy pri^ 
oribusy comitibusy baronibuSy et om* 
nibus liberis de regno noftroy has li^ 
hertates fubfcript* y tenend* in regno nof- 
tro Anglia inperpetuum^ 



HENRY by the grace of God, 
king of England, lord of Ireland, 
duke of Normandv and Guyan, 
and earl of Anjou, to all archbiihops, 
bifhops, abbots, priors, earls, barons, 
fherin^, provofts, officers, and to all 
bailiffs, and other our faithful fubje£ts, 
which fliall fee this prefent charter, 
greeting. Know ye that we, unto 
the honour of Almighty God, and for 
the falvation of the fouls of our pro- 
genitors and fucceiTors kings of Eng- 
land, to the advancement of holy 
church, and amendment of our realm, 
of our meer and free will, have given 
and granted to all archbiihops, bi- 
fhops, abbots, priors, earls, barons, 
and to all free-men of this our realm, 
thefe liberties following, to be kept in 
our kingdom of England for ever. 



( I Inft. 81. Statutes of Confirmation. 52 H. 3. c. 5. asEd. i. c. i, z, 3, & 4. a8 Ed. 1. ftae. 
3. c. 1. I Ed. 3. ftat. 2. c. I. 2 Ed. 3. c, i. 4. Ed. 3. c, i, 5 Ed. 3. c. i, 9. 10 Ed. 3. ftat. I. 
CI. i4Ed. 3.ftat. I. c. I. i5Ed. 3. c. i. 28 £d. 3. c. i. 31 Ed. ftat. i. c. i. 36 Ed. 3. c. i. 
37 Ed. 3. c. I. 38 Ed. 3. ftat. i. c. i. 42 Ed. 3. c. i. 45 Ed. 3. c. i. 50 Ed. 3. c.2. i Rich. 
2.C. I. a Rich. 2. c. i. 5 Rich. 2. c. i. 6 Rich. 2. c. i. 7 Rich. 2. c. 2. 8 Rich. 2. c. t. 
12 Rich. 2. c. I. X Hen. 4. c. i. 2 Hen. 4. c. i. 4 Hen. 4. c. i. 7 Hen. 4. c. i. 9 Hen. 4. 
c. I. 13 Hen. 4. c. I. 4 Hen. 5. c. i. ] 



( 1 ) Henricus Dei gratia Rex Anglia^ Sec, ] Concerning the ftyles 
of the kings of England, both before and after this king, and how 
often they altered the fame, fee in the firft part of the Inftitutes, 
Se^ione prima, 

(2) Arcbiepifcopis, epi/copis, abbatibus, prioribus^ comitibus, baroni-' 
busf &c.] This or the like particular direftion, this king and his 
progenitors before him uf«d; and fo did E. i. E. 2. and E. 3. King 
R. 2. in his letters patents ufed a more general], and compendious 
direction, viz. Omnibus ad quos prafentes liter a fervenerinf. Sec* 
which diredion is ufed to this day, faving in charters of creation 
of dignities, the directions to this day, are archiepi/copis, epifcopisy 
iucibuSy marchionibus, &c. and hits tefiibus, in the end. 

(3 ) Nos intuitu Dei, pro falute anim/e noftr/e, ad exaltatione fanBa 
teekfite, et emendationem regni nhJlriJ] Here bee foiire notable caufes 
rf the making of this great charter rehearfed. 1. The honour of 

II. Inst. B God. 



The firft Part 
of the Inftitutest 
StB, I. 

Note not onely 
the preamble of 
this Charter, & 
oftheforeft,but 
the bodies of 
the Charters 
therofelves arc 
contained in the 
Charter of King 
hhfiy An. 17. of 
his reign, Mat. 
Tar. peg, 246* 
Slug ex parte 
maxunei leges «i- 
tiquai & regni 
conjuetujines cofi'* 
tinebant* p* 244. 
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Magna Charta. 



Cap* 1. 



God. 2. For the health of the king's foul. 3. For the evaltation 
of holy church; and fourthly> for the amendment of the king- 
dome. 

Thefe be thofe excellent laws contained in this great charter, 
and digefted into j8. chapters, which tend to, the honour of God, 
the fafcty of the king's confcience, the advancement of the churchy 
and arr.cndment of the kingdome, granted and allowed to all the 
fubjc^s of the realme. 

(4) Sfiontanea^ et bona 'voluniate nofira.'] Thefe words were added, 
for that king John, as hath been laid, made the like charter in 
eiFed, and &ught to avoid the fame, pretending it was made by 
durefie. 

This great charter is divided into 38. chapters. 



CAP. I. 



Seethe fir(t 
p \xt of the In- 
illcutes. Se€t. X. 



pIRST, we have granted to God, 
and by this our prefent char- 
ter have coniirmed, for us and our 
heirs for ever, that the church of Eng* 
land fhall be free, and (hall have all her 
whole rights and liberties inviolable* 
We have granted alfo, and given to all 
the free-men oi our realm, for us and 
our heirs for ever, thefe liberties un- 
derwritten, to have and to hold to them 
and their heirs, of us and our heirs for 
ever. 

(2 Inft. I. 52 H. 3. c. 5.&42 Ed. 3. c. i.) 

San3am * Det, inprimis, ecchjiam Itheram facio^ ita quod nee *u€ndam, 
nee ad firmam fonanty nee mortuo archiepi/copo fetve epi/eopo, *vel abbate 
aliquid aeeipiam de domtnio eeelefiayfeu dchominibus ejus, donee fuceejfor 
in earn ingrediatur,et omnes malas conjuetudinesi quibus regnum Anglic 
injufte opprimebatury inde aufero. 

{i) CcneeJ^mus Deo.) We have graunted to God: when any 
thing is graanted for God, it is deemed in law to be graunted to 
God, and whatfoevcr is graunted to his church for his honour, and 
the maintenance of lus religion and fervice, is graunted for and to 
God; ^od datum efi ecclefta, datum efi Deo, 

And this and the like were the formes of ancient afts and 
graunts, and thofe ancient adls and graunts muft be conftrued and 
taken as the law was holden at that time when they were made^ 

Here in this charter, both in the title and in divers parts of the 
body of the charter, the king fpeaketh in the pluraK number, 
conceffimus. The firft king that 1 read of before him, that in his 
gratints wrote in the plurall number, was king John, father of our 

kbg 



TMPR iMIS^conceJftmus Deo ( j ), 
et bac prafenti charta noftra cori'^ 
firmavlmus pro nobis et hareaibus ftof- 
iris inperpetuum (2), quod ecclejia 
Anglicaria (3), libera Jit (4), et habeat 
omnia jura fua integra {s)^ et liber- 
fates fuas illafas (6). Concejftmus 
itianiy et dedimus omnibus liberis homi- 
nibus regni noftri (7 ), pro nobis et ha» 
redibus noftrts inperpetuum^ has liber^ 
tates fubjcriptas (8). Tenend^ et ha-- 
henf eis et haredibus^ iSi) J^^h de 
nobis^ (10) et haredibus nojtris im* 
perpeiuunu 

• Inter Leges fat 
Inftitut'iones Re- 
^'i,Hri.cap. 1. 



Capv u Magna Charts. ]| 

king H. 3. other kings before him wrote in the fingolar number^ 
they nfed Ego^ and king John« and all the kings after him. Nor, 

(2) Pro nohis it haredibus noftris inperpetuum,'] Thefe words 
were added to avoid all fcruples, that this great parliamentary 
charter might live and take effed in all fucceflions of ages fot 
ever. More of this word (heires) hereafter in this chapter : When 
Pro nohis, handihus et fuceej/orihus noftris came in^ (hall be fhewed 
in his fit place. 

(3) ^^ eccUfia Anglicanay &c.] This at the making of this 
great charter, extended not to Ireland, nor to any of the king's 
foraign dominions ; but by the law of Poynings, made by the au- 
thority of parliament in Ireland, in anno ii. H. 7. all the Jaws 
and ^tutes of this realm of England before that time had or made 
dp extend to Ireland, fo as now Magna Charta doth extend into 
Ireland. 

(4) ^^ tccUfia Anglkana libera fit, ^ That is, that all*eccle« 
£afticall perfons within the realm, their pofTeflions, and goods, fliall ^ 

be freed from all nnjufi exadlions and oppreflions, but notwith- I 3 J 

fianding fhould yeeld all lawfull duties, either to the king or to 

any of his fubjeds, fo as Uhera here, is taken for liherata^ for as 

hath been faid, this charter is declaratory of the ancient law 

and liberty of England, and therefore no new freedom is hereby 

granted, (to be difcharged of lawfull tenures, fervices, rents and 

aids) but a reftitudon of fuch as lawfully they had before, and to 

free them of that which had been ufurped and incroached upon 

them by any power whatfbever; and purpofely, and materially^ 

the charter faith ecclefia, becaufe ecclefia non moritur, but moriuntur 

ecclefiafticu and this extends to all ecclefiaflicall perfons of what 

quality or order foeven 

(^) Et habeat cmfuajurafua inttgraCX That is, that all eccle- 
fiafticall perfons (hall enjoy all their lawful jurifdidHons, and other 
their rights wholly without any diminution or fubftradion whatfo* 
ever; 2liA jura fita prove plainly, that no new rights were given Rot Parluuh^ 
onto them, but fuch as they had before, hereby are confirmed; and 4^* 2*Nu. ii» 
great were fometimes their rights, for they had the third part of 
the pofledions of the realme, as it is affirmed in a parliament roll. 

(6) Et Ubertates fuas iil^e/as.] Libert ates are here taken in two 
fcnfes. I. For the laws of England fo called, becaufe liber os fact- 
untf as hath been faid, 2. They are here taken for priviledges RegJft. £01.191 
held by parliament^ charter or prefcription more then ordinary ; ^ ?^*' 
and in this fenfe it is taken in the writ De libertatibus allocandis, '* * 
and in another writ De libertatibus exigendis in itinere^ but it is but gj^i^ 
Ubertates fiuUf fuch as of right they had before ; jura ecclefia publi-^ 
as itquiparantur. 

Every archbifhoprick and bifhoprick in England are of the 
king's foundation, and holden of the king per baroniam, and many 
abbots and priors of monafleries were alfo of the king's founda- 
tion, and did hold of him per baronianii and in this right the 
archbi(hop and bifhops, and fuch of the abbots and priors as held 
per baroniam, and called by writ to parliament, were lords of par- 
liament ; and this is a right of great honour that the church, viz* 
the archbifiiop and biihops now have. Ecclefia eft infra atatem^ et Clan?.!. 7.' 
in cuftodia Domini Regis 9 qui tenetur jura et htereditates fiias manute^ c. i. Bra£t.lilp. 
mere et defendrre\ and in other records it is faid, Ecclefia yj^^ 3- fol. a»6. 1. 5. 
Jimpir eft infra atatem fu^gifur femper 'vice minoris, nee eft juri con- jj t*ln cpiiu** 

B z fonum 
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Banc. Rot. 
rieta lib. 2. 

See hereafter 
c. ai. 14 £. 3* 
cap. iz. ftat. 2. 
x8 £. 3. cap. 4* 
z R. 2. cap. 3. 
8 E. 3. fol. 26. 
Regift. 289. 
vid. 27. H. 8. 
c. 24. vid 
foftta, c. 21. 



Regift. 58. 
F.N.B. 175. 



[4] 
2 Timoc« c. 2i 



I/itt. fol. 20. 
Regift fol. 
F.N.B. 227. 



F.N.B. 29. 

Regift. 289. 

See the expofi- 
tion of the fta« 
tute of Artie, 
Cler. cap. 9. 
Regift. 300. F. 
N. B.:i66. a. 
16. E. 3. 
p oces 165. 
Regift. judi. 2± 



fonum quod infra atatem exiftentesy per mgligentiam cuftodum fuarum 
exhieredationim patiantur feu ab aSione repellantur. 

They are difcharged of purveyance for their own proper 
goods. 

.And this was the ancient common law, and fo declared by 
divers ads of parliament, and there is a writ in the regifter for 
their difcharge m that behalfe: and this is not redrained by the 
faid aft of 27. H. 8. for thereby it is provided that the purveyor 
ihall obferve the (latutes for them provided, (o as where the pur- 
veyor is prohibited to purvey by any ftatute, the faid a6l of 
27 H. 8 fetteth him not at liberty. 

And true it is, that ccclefiafticall perfons have more and greater 
liberties then other of the king's fubjedls, wherein, to fet down all, 
would take up a whole volume of it felf, and to fet down no ex- 
ample, agreeth not with the office of an expofitor; therefore fome 
few examples (hall be exprefTed, and the iludious reader left to ob- 
ferve the reft as he (hall rcade them in our books, and other autho- 
rities of law. 

If a man holdeth lands or tenements, by reafon whereof he ought 
(upon election, &c.) to ferve in a temporall office, if this man be 
made an ecclefiafticall perfon within holy orders, he ought not 
to be eledled to any fuch office, and if he be, he may have the 
king's writ for his difcharge, and the words of the writ are ob- 
fervable. Rex, &c. cum fecundum legem et confuetudinem regni nofirt 
Angliee clerici infra facros or dines conftituti ad tale officium eligi non 
debeantf nee haSienus confue'verunty &c. and the reafon thereof is ex- 
preflcd in the writ, ^lia juri non eft confonum, quod hii qui faluhri 
Jfatu animarum, &c. fin tali loco, &c.) defer viunt^ alibi extra (eun- 
dem locum) fecularibus negotiis compellantur. 

By this writ it appeareth that this was the ancient common law, 
^nd cudome of England, and had a fure foundation, Nemo militans 
DtOyimplicetfe negotiis fecularibus, ut ei placeat cuifeproba^vit. Ec- 
clefiafticall perfons have this priviledge that they ought not in per- 
fon to ferve in warre. Alfo ecclefiafticall perfons ought to be quit 
and difcharged of tolles and cuftomes, avirage, pontage, paviage, 
and the like, for their ecclefiafticall goods, and if they be molefted 
therefore, they have a writ for their difcliarge, by which writ it 
appeareth that this was the ancient common law of England. 
Rex, &c. cum perfona ecdefiaftica fecundum confuetudinem haBenus in 
regno noftro ujitatam, et approbatam\ ac ad telontum, pauiagium et 
muragiumy &c, de bonis fuis ecclejiafticis alicubi in eodem regno pra- 
fland* nullatenus teneantur, &c. 

If any ecclefiafticall perfon be in feare or doubt that his goods 
or chattells, or beafts, or the goods of his farmor, &c. ftiould be 
taken by the minifters of the king, for the bufinefte of the king, he 
may purchafe a proteftion cum claufula nolumus, 

DiftrefTes ftiall not be taken by fherifFs or other of the king's 
minifters in the inheritance of the church wherewith it was an« 
ciently endowed, but otherwife it is of late purchafe. 

If any ecclefiafticall perfon knowledge a ftatute merchant or 

ftatute ftaple, or a recognizance in the nature of a ftatute ftaple, his 

body fhall not be taken by force of any procefl'e thereupon, artd for 

more furety thereof the writ thereupon to take the body of the 

, conufor is ft laicus ft. 

If a perfon bee bound in a recognizance in the chancery or in 

any 
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any other court, &c. and he pay not the fum at the day, by the 
comnaon law, if the perfon had nothing but eccleiiafticall goods, 
the recognizee could not have had a Iruarifac* to the fheriiFe to 
levie the fame- of thefe good^, but the writ ought to be direded 
to the bifhop of the dioces to levie the fame of his ecdefiaflicall 
goods. 

* In an action brditghtt a^aind a perfon (wherein a capias lieth) » 18.E. 1. Proc. 
for example, an account, the fherite returns quod ckricus eft . he^ *o5. 9 E. 3.3b. 
neficiatusy nullum habens laicu feodum, in which he may be fummon- ^^ ^' 3* 44* 
cd, in this cafe the plaintiiFe cannot have a capias to the flieriffe 2q!e.* ^44.* 
to take the body of the perfon, but he fhall have a writ to the 32*. E. ^*. Prodci 
bifhop to caufe the perfon to come and appeare. But if he hnd re- 58* 34. £• $• 
turn»i qufid clericus eft nullum habens laicum feodum, then is a capias ^f^^'^p^' i53« 
to be granted to the iherifFe, for that it appeared not by the re- J^'j/i* fj 
turne that ife had a benefice, fo as he might bee warned by the 21 h! 6. 16! 
bifhop his diocefan, and no man can be exempt from juflice. See Regif. judic. 6i» 
more of this matter Artie, Cleri, cap, 9. -^t^^'* C-^r, c. 9. 

Secundum legem et confmtudine regni Anglia clerici in decenna, &c. Marlebr. c. iq^. 
pons non deheant, 'vel ea occafeone diftringi *vel inquietari non confue- Briton, f. 19. JB, 
'verunt: and ecclefiafticall perfons are not bound to appeare at f leta. H. 2. c, ^ 
toumes or vieWes of frankpledge. ^ tn'.^K.z!^^' 

But hereof this little tafte Ihall in this place fufRce, with this, part 2. rii/s. 
that as the overflowing of waters doe many times make the river 
to lofe his .proper chaneH, fo in times paft ecclefiafticall perfons 
feeking to extend their liberties beyond their true bounds, either 
loft or enjoyed not that which of right belonged to them. 

(7) Qoncefftmus etiam et dedimus omnibus liberis hominibus regni 

noftrit &c.] Thefe words (omnibus liberis hominibus regni) doc in- Litt. fed. 189, 
elude all perfons ecclefiafticall and temporall incorporate politique 
or naturall, nay they extend alfo to villeines, for they are account- 
ed free againft' all men faving againft the lords. 

(8) Has libertates fubfcriptas,\ Here it is • to be obferved that Seetheftatute 
the aforefaid claufe that concerned the church onely, is in favour of 34- ^« i« de 
of the church generall without any reftraint, but this claufe that ^q"^^'°"°" 
concemcs all the king's fubjefts hath a reftraint by reafon of tliis whic'h^^fi'more 
word (fubfcriptas ) which reftraineth //^^r/<i/f / to the 38. chapters of general. 

this great Charter. [ 5 ] 

(9) H^redibusA At this time haredes were taken for fuccejfores, "Mich. 17. £• 
znifucceftores for haredes, '• »" Com. 

iio) Db nobis.] In this place thefe words are not infcrted to \^^^^'f^^^^^" 
make a legall tenure of the king, but to intimate that all liberties ji^rft paA of t^he 
at the firft were derived from the crowne. Inftitut. fc^,i, 

* Note that courts of juftice arc alfo called lilfertatif, bcc^ufe in them the lawcs 
ef the realjDc jua^ iibcroifaduntf are adxniniftre4« 
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O/ quis comitumj vel baronum (l) 
^. mjirdrumy Jive aliorum tenentium 
4e nobis ir^ capite (2) per Jervitium 
mlitare (2)^'mortiius fuent^ et cum 
detejerity hares ejus plena atatis (4) 
fuerit-i ei relevium nobis debeaty ftabeat 
hareditament* fuum per antiquum re- 
levium (S),yt/V/r^^ bares y vel hare^ 
des (6), comitisy de coni integroyper 
centuin librasy hares vel haredes ba- 
ronisy de baronia integrOy per centum 
marcasy hares vel haredes militisy de 
feodo militis integrOy per centiimfohdos 
*ftd plus (7). Et 'qui minus haiuerity 
' minus dety jecundum antiquum conjue- 
tudinenifeodorumi^)* 



T F any of our earis or barons, of 
any other, which hold of us in 
chief by knights fervice, die, and at 
the time of his death his heir be of 
full age, and oweth to us relief, he 
fhall have his inheritance by the old 
relief; that is to fay, the heir or heirs 
of an earl, for a whole earldom, by 
one hundred pound \ the heir or heirs 
of a baron, for an whole barony, by 
one hundred marks y the heir or heirs 
of a knight, for one whole knights 
fee, one hundred ihillings at the moftj 
and he that hath lefs, mall give lefs, 
according to the old cuftom of the 
fpes. '^ 



(7 Rep. 33* 9. 124. 40 Ed. 3. f. |). i loft. 76. a. 83. b. 106. su sBuIft.^z^* Bra£l. S4« a. 
altered by 12 Car. 2» c. 24. which' Mkei away Knight's Sejryirt, &c) * • * 



Rot. Farliam. 
anno xi £. 
li. 5. fo. I. in 
cafu prIncipU. 



Rot. Pat. 



8R. 



Rot. Pat. 18 H. 
6. 12 Febr* 

Bra£l. lib. x. 
foU 5. b. Fieu 
lib. I. cap. 5. 
3riton 68. b* 



Bra^. ubifupra* 

Ad. Attic. £p. 
5« In^aiC 46. 



Inter record, in 
Tarri %'j Aug. 
5 H. 4, the 
tarle of Nor- 

rhumb. Cftfiv 
4c. • . 



(i) Si quh eomitum vel baronum. J A| this time there was nevcx 
a duke, marqueffe, or vifcount in England^ for if there had been, 
they had (no doubt) been named 'in this chapter: the firll duke 
t^at was created finc'e ^he conqueft, was Edward the Black Princ?, 
in i i"E. 3. Robert deVere earle of Oxford, was in the 8. year of 
Richard the fecpnd, created marquefle of Dublin in Ireland, and 
he was the filrft marqueite that any of our kings created. 

The firft' vifcount that I find^ of record, and that fate in parlia- 
ment by that naroe, was John Beaunioiit, who in the 18. yeare of 
H. 5. was created vifcount Beaumont. 

Comiies.y Dicuntur comites, 'viz. quia in comitatu Jive ajocietate 
nomen fumpjkrunt , qui etiam diet fojjunt conjtdes a conJuUndo: Jteges 
enim tales Jibi djfoctant ad ionjiilendum et regendum populum Dei» ordi^ 
nantes ecs in magna bonore^ et^poiejiate, et nomine y quando accingunt eos 
gladfij, rihgis'gladidrum. Sec. gladius autem Jignificat'defenjionem regnt 
et p atria. ' ' • v. • 

Bar ones. '\ Sunt et alii potentes Jub rege qui dicuntur bar ones, hoc 
ejl,i robur belli' : and where fome have thought that baro is no Latin 
word, we find it in Tullies Epiftles, apud patronem, et alios barones 
te in maxima gratia p'ojui. Galfridus Cornwall tenet manerium de 
Burford de rege, per Jef^itium barnia, but it is to be underflood, 
that if' the king give land to one and his hdirs, tenend* de rege per 
Jervitium baronia, he is nO lord of parliament until! he be called by 
.Writ to -the parliament. Thefe which are earls and barons have 
olfices and duties annexed to their dignities of great truft and 
Confidence^ for* two purpofes. i . Ad conjulendum tefnpore pads. 2. 
Uld defendendum regem et pdtriam tempore belli. And prudent anti- 
^ty hath given unto them two cnfignes to refemhle^ and to put 
.'^ . - •• c.- '- ■' ■' ■ -' ^ ■■- ■• ' them 
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tbem in minde of their duties ; for firft they have an honourable and 
long robe of fcarlet refembling counfell, in refpeft wheieof ihey arc 
accounted in law, dt magna cenJUio regis. 2, They arc girt with 
a fword that they (hould ever be ready • to defend their king and 
country : and it is to bee obferved that in ancient records the cian?. L o* 
barony (under one word) included all the nobility of England, c. 4. * 
becanfe regularly all noblemen were barons, though they had a 
higher dignity, and therefore of the charter of king E. i. in the 
expoiition of this chapter hereafter mentioned, the conclufion is, 
iefiibus archiepifcopist epifcophy baronibuSy &c. So placed, in 
refpcd that barones included the whole nobility: and the great 
councell of the nobility, when there were befides earles and barons, 
dukes and marquefles, were all comprehended under the name 5 ^' 4« «*' 
de la <9WKell tie bm^nege, ^ •^'^* 

(2) Si*v( aliontm tenentium in capite.] It is worthy of obferva- 
tton, with what great judgement this llatute concerning reliefe is 
penned ; for by the ad of parliament called. The Aflife of Clarendon, 
anno 10 H. 2. Anno Domini 1164, it is thus enafted; arcinepifcopit 
^ifiofit ^ uni'verfie per/ona regni^ qui de. rege tenent in capite ba» 
i^t poffij/iones fuas de rege, ficut baroniam, et inde refpcrJeant 
jttfticiariis et miniftris regist et ficut cateri barones dehcnt interejfe 

curiae regis cum barombus, &c. I'herefore this chapter bcginneth. 
Si quis comitum, 'oel baronum; So as (as to reliefe of an earle or 
baron) it is not materiall th^t he hath baroniam, uuleiTe he be 
noble, that is, earle or baron, and others being not noble, but 
holding in capite, (hall pay reliefe according to ihe knights fees 
which nc hath. Sec hereafter Cap. 31. who (hall be faid to hold in 
eapite* 

(3) Perfirvitium militare.'] For this fee the firft part of the 
Inftitutes, Se£l. 103, 112, 154., 157, 126, 127. whereuntoyou may 
adde this record following. 

Per affifam lohannes de Moyfe, qui eft infra ataie, implacitat Thom" Hil. 8. E. i. In 
de WeyktUnd y Marg* ux^ ejus pro una Meffuag, /V. molendinis, iiii, Banc. Rot. 86. 
acris prati, ^ xUi. s. red. in Eaftjmitbfield ext' Algate. Ipji ^oc' aU f,'''^^- ^hlch 
•war Rod' de Bemers, qui ivar CST dtc quod nthtl clamat nifi cujtoa, j^^ ,1,^ ^..^ ^^^ 
eo quod lohannes pater diSi lobannis tenuit de co pradicla ten^ per bo^ of the Inftic, 
mag* Is fervic* *vi, d. t^ in'veniendi quendam hominem pro eo in iurri Stt?. 157. in 
London, cum arcubus ^ fitgittis per quadraginta dies tempore guerre, marg. 
Johannes dic^ quod tenet ten^ prad, per homagium ^ fervitinm quorundam 
eaicarioru 'vel *ui. d, pro omni ferric*. Etjic omittendo mull a ex utraq^ 
parte manifefte patebit per *uerd* lur* ^ per lud' Cur' quid in hac ajj. 
terminatumfuit, lur' die' quod pradi&a ten' tenent' de pradiSio Ra- Veredietum. 
dulpbo per homagium l^ Jervic' unius par is calcarioiu deauratoru 'velfex 
den' » Csf in^en' quend' homine pro ip/o Radulpho in turri Lond. cum *Tr. 17. E. i. 
arcuH* i^ fagit' per xl. dies tempore guerra in boreal* Angtdo turri s »" B^"^- ^^o*:- 
pradiSa pro omni fervic' . ^ Et quia compertu eft, &c, quod Radul- \vlalu deHoo- 
pbus cognofcit in re/ponc* quod pradiit' herestenere debet eaUem ten' per ^^^^ q^^^ ^^^^ 
pradid' homag' iS fernjic' prtediSl' calcar' 'vel^fex denar* l3 per fer- 
jantia in^eiiiendi unu homine pro eo in prad^ turri per xl. dies, Cff ma- 
nifefte liquet quod huodi minor es ferjantia qu^ debtnt fieri pro Dominis . 
/ms de quibus tenent tenement a fua per alios qua feipfos nulla inde da- m.j?K ^^* 
• buift cuftodia ei/de Dominis, nee dare debent licet iidem Domini infra 
atatem haredu per negligent i am propinquorum parentu hujufmodi cujio- 
dias occupatverint, ^ ijie Radulphus non poteji dedicere quod unquj, ali" 
qua babuit feifinam de pradi^i* cuftod* nifi per cccupationem Juam ^ 
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Ttegligentiam parmtm pr^iSH k^edis antecefforis fin dvm ittfrn ata- 
Umfuiu ^ non alio jure, Cenfiderat* tft quod fradiH^ Johantus re^ 
indefiif. Uc. (5f damn' Cx. A i*v, s. ijiL d. ^c. Vakr terr* per annum 

XX J. X'd^ 

See the firft p^rt of the Inftltut^s, fe^. 155* & J( J7* and note 
the diverfitie between foch a tenure of the king, for m that c^ 
it ihould be a tenure by grand^ferjantyy and that grand- ferjanty. 
for the greateft part» is to be done within the realme, ^nd knights 
fervice out of th^ rea]me, as Littleton there faith* 

(4) Flenif 0tatis.'\ See the firfl part of the Jnflitutes^ kOU 
104. 

(5) jfntiquim rele<vium/cilicety ^cJ] Concerning the word re^ 
kvium^ *vid^ |. part InlUtut. fe£t, (03. It appeareth that the 
reliefe here fet down, is the ancient relief, and was certain at the 
common law ; hut there had been of long time an heavy incroach- 
ment of an iacertain reliefe at will and pleafure^ which under a 
fair term was called rationabile rekn^ium^ and this ad had juft 
caufe to fay^ per antiquum relevium, for in the raign of H. z* 
grandfather to H. 3. the king exacted an incertain reliefe, for b 
Glanvill faith, who wrote in his time, De baroniis <v^r0 nihil certum 

fiatutum efi^ quia juxta 'uolutUatem et mijericordiam Domini Regis 
/olent baronia capitales de rele'viis /uis Domino Jiegi fatisfacere. And 
Glanvill under the name of baronies doth include earledomes alfo» 
fo the reliefe of all the nobility was taken as incertain at that time, 
and .therefore how neceilary it was that the ancient reli&le fiiould be 
reftored is evident. 

(6) Scilicet hares <ve.l hi^redes,] Of tliis word (heire) fee the 
firft part of the Inftitutes, fc6t. i. whereunto you may addc that 
which was ther^ omitted^ concerning the antiquity of defcents, 
which the Germanes had agreeable with the ancient laws of the 
Bricons, continued in England to this day, out of that faithfuU and 
learned hiilorian, who of the ancient Germanes faith; Haredes/uc^ 
^eJloxefy\ Jui cuique liberi, et nullu teftamentum : fi liberi non funi, 
froximus gradus in poffejfloneffratres , patrui, avunculit ^c. Wherein 
we obferve three things. |. That for default of children and 
brethren, the uncle, &c, and not the father, or any in the right line 
^cendent ihould inherit, but the coUaterall onely. 2. That by 
the conunon law no teftament or laH will could be made of land. 
3, That of ancient time /uccejores were fynonyma with baredes^ 
JBut in this ancient flatute it is pertinenUy faid, h^nes^ and not 
fuccefTor, for every biihop of !^ngland hath a barony, and fo had 
many abbots and priors ^in refpedl whereof they were lords of 
parliament) and yet they paid no reliefe, becaufe their fucceifors 
^ame to it by fucceflion and not as heire by inheritance; and this 
ad faith, Habeat b^ereditatem Jiiam, and they are feifed in jur§ 
epi/copatus pionaflerii, l^c. de cosniiatu integro et de baronia integra^ 
^he barons in Domefday are accounted amongH the tenants in 
diiefe, Vide Qlanv, lib. 9. cap. 6. Magna Charta cap. 31. 

It }s to be underflood that of ancient time (as it evidently ap-» 
peareth by this chapter, and by our books) every earledome and 
tL. 3. efch luigc harony wer^ hplden of the king in capite, which proveth that both 
Afi f° ^\^*& *^® dignities of the earle and the baron, and the earldome and 
barony were derived from the crown, * And is to be known that 
the fourth part of the yearly value of an earledome, a barony, and 
the living of 4 knight« was the ^nci^nt reliefe (hat this chapter 
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4pedcetko£ And for that of andent time* ^ a kmgbtt living was 
deemed at 20L per ann. (which in thofe days was fofficient to 
rinninfain the digni^ ofii knight) his ancient ^xelief was 5 L which 
"is ^e fourth part of liis living by one year. 

The yearly valae of a barony was to coniift of 15 knighu fees, 
•and a quarter, which by juft account amounted to 400 marks by 
the year, therefore his relief was as is here fet down lOO 
«arkB. 

See an andent manuicript intituled, Di mods senendi parliament 
turn, bfr. temp9re. Regis Eihuardi flit Regis Etbeldredh fw quidem 
.fMBdmfmt per Ji/cretiores regni ceri Willielae Duce l^ermaimeru et 
Conqueftore et Rege Anglic ipfo ctmqueftere hoc tempore pr^ecipienU 
remat' et peripfumapprebat*^ &r. Of the authority and antiquity 
whereof you may reade in the fourth part of the Inhitutes, C2^. of 
the Court of Parliament, Et bic infra. 

Now every earledome confiHed of the value of an entire barony 
and an halfe, which amounted to 20. knights fees amounting to 400L 
per annum, and therefare his ancient reliefe here called Antiquum 
relevium, being the fourth part of the yearly value of his earledome 
was 100 L In that excellent charter which king H. I. made on the 
day of his coronation, Cemmuni concilto et afenfu haronum regm 
Jnglia, amongftother things it is thus contained, Omnes mcdas cm* 
fuetudinest qmbus regtntm Atitgliae epprimebatur, inde aufent, quae 
malas confuetttdines exiude fuppotto^ Si quis haronum meorumj cemitum, 
five aliorum, qui de . me tenet, mortuus fuerit, bares fuus non redimet 
terramfuami fcut faciebat tenure freUris met, fed legitima et jufa 
r/de^atione rekn^atrt earn, ficvt homines haronum meorum legitima et 
jufia relevatume reletrednrnt terras fuas a dominis fuis, l^c. Legem 
* regis Ed<w. vobis reddo cum iUis emendationihus, quibus pater tneus 
emeudofvit ceafiUe banmumfuorum. 

By this charter it appeareth, i. that there was a lawful! and jufl 
rdiefe, to bee paid by the earle, and baron, which imply eth a pro- 
portionable reliefe according to the value of the living, by reafon 
of dus word {Jttfidi) which cannot be intended of an uncertaine 
leliefe, but of the juft reliefe, upon the computation offo many 
knights fees contained in the Modus, whereunto this charter hath 
relation. 2. It appeareth that there v\ras an unjufl reliefe, in the 
time of William Rufus his brother, which upon fearch we haue 
found in an ancient manufcript in the librarie of arch-bilhop Parker, 
which we have feene, and will tranfcribe, in that language that 
we iinde it. 

De releefe alamte que al Roy afert 8. chinfoh enfrenees, £9* enfebees, 
\S 4* Uauherts \£ 4. Hawmes uT 4. efcues, ^ 4. launces, (sf 4. efpeet 
Us asdtres, 5sf 4. chacewrs ^ j^palefrees afreins et a cbeveftre. 

De reliefe a barun 4. cbi*uals les 2. enf rents ^ enfeeles ^ 2. bau^ 
ierts ^ 2. banvmes ^ 2. efcut, ^ 2. ejfpees Ssf 2. launces, ^ les autres 
2. chi'uals an chaceur ^ un palfrey afreins ^ a cbe-veflres. 

De reliefe a 'vavaffitr a fou ligefenior doit tftre quite per U chtval 
fen pier, tiel come il avoitjour defon mart, IS per fin haiAme, kS per 
fmefculS perfon baubert, IS per fin lance, IS fUfuit difaparoile, que 
il neufi cbival ne armejufte quite per C.foL 

Le relirf al njillain le meliour a<voir que il a*verad 2. chi'uals, 2. 
boefit, 2. vaches durrad a fon fiigtuor, \S puis font touts les villains in 
frankpledge^ 

In K. Canutus time, Relevatio comitis fuit 8. equi, 4. felUai, 

A. infillati. 
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4. tr^llath ^ galea 4. ^ lorice. 4. cum 8. lancets, ^ totUem /cutis, et 
gladii. 4. tf/ • CC. manca auri, 

Pefiea * /ift^ir/ regis, qui ei proximus fit, ^.equi^ 2./eUati,2, ntnt 
fellati. 2. gladii. 4. laticee, et totidem fi:uta, et galea cum doricafiia, it 
50. mane a auri. 

Et mediocris thani equus cum apparatufuo et armafua et halfiang in 
W^ft/exa, ^c. 

Lailly, this chapter of Magna Charta is but a reflitution and 
declaration of the ancient common law, and that antiquum relevium 
of the earle, and baron was certaine» fo now joyning both together, 
this certaine reliefe here fet downe is legitimum,jtfium i^ antiquum 
reUvium, mentioned in the Modus, ^c. 

It is faid that there be ancient precedents in the exchequer, 
that he that held by a dukedome, which being valued at two earles 
livings, ihould pay according to the proportionall and juft fourth 
part of his living by yeare, 200. li. And a marques that held by 
a marquefdome, who (hould have two baronies, ihould pay for his 
reliefe 200. marks. What the value of the living of a vifcount 
ihould be, I have not heard, but certaine it is he (hould pay the 
^urth part of the yeerely value of his vifcountefdome. 

But all this is to be intended, where the king granteth a Duke- 
dome, marquefdome, earledome, vifcountefdome, or barony to hold, 
as here it is fpoken, de noifis in capiie per ferwitium militare, *viz^ 
De comitatu integro ^ de baronia integra, ^ qui minus babuerity 
minus det/ecundum antiquam confiietuditie feodoru. 

But in fome cafes the heire of an earle, or a baron may pay th^ 
reliefe exprefTed in this ilatute, albeit he hath not fo many knights 
fees, as is abovefaid : for if upon the creation of the earle the £ng 
did grant any mannors, lands, or annuity per eomitatum, ^ nomine 
comitis, or fiUf nomine ^ honore comitis, or the like, he ihould pay, 
C. li. for reliefe, and fo of the baron, mutatis mutandis, for aipeciall 
refervation may derogate from the common law. 

But otherwife it is, if the mannors, lands, or annuity be granted 
unto the earle, ut idem comes ftatum ^ honorem comitis melius manu" 
tenere ^ fiipportare po{ftt, or ad/aftinendum nomen et onus, or the 
like; for then the earle holdeth not per eomitatum, or nomine 
comitis: 

But now the ancient manner of creation is altered, for now, when 
the king creates a duke, a marques, an earle, a vifcount, or 
baron, he feldome creates a dukedome, marquifdome, earledome, 
&c. ad fujiinendum nomen et onus, 'viz, to grant him mannors, lands, 
tenements, &c. to hold of him in chiefe, for commonly upon crea^ 
tipns the king grants to them created an annuity; and therefore 
at this day noblemen doe pay fuch reliefes, as other men ufe to doe, 
in refpedl of their tenures, for as the heire of a knight fhall not pay 
reliefe, unlefTe he have a knights fee, &c. fo the heire of an earle» 
or baron, fhall not pay reliefe by this great charter, unle^e he hath 
an earledome, or baronie, as is aforefaid. 

(7) Ad centum fiilidos ad plus, '\ And this was the ancient reliefe 
for a knights fee, and fo it was holden in the reigne of H. 2. for 
Glanvil iiaith, dicitur autem rationabile rek'vium alicujus juxta con- 
fiietudinem regni defeodo unius militis per centum folidos, lb as the fee of 
- a knight at that time was certaine, viz. the fourth part of his living 
per annum, and fo ought, as appeareth, the relief of the nobility to 
have beene in certainty, though they were not permitted to have it 
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fo, which favored of the povirer of a conqueror to keepe the no- 154- tyf. v»A 
bility under, or to make himfelfe the more amiable to them, pl^^t'm^" 

(8) Sicundum amtiquam cwjuetudinem ftodorum.'l This is ob- {]|J' 6/^FlIrta. 
fer^aole, that theie ccccaine and proportionable rates are according 1. ^'. c. 17. 
to the ancient cuftome of relieics. 

♦ A knight holds land by grand ferjande» he is not within this • 11. H. 4, 72, 
ftatute. and therefore Ihall not pay the rcliefe of a knight declared J; Jj^J^'^f^ *^ 
hy this aft, but the hcire being of full age at the deceafe of his "^* "57.*^iitt, 
anceflor, ihall pay the value of his lands for one yeere which is his fed* 156*. 
frimer/ea/in. 

But here it is demanded, feeing Littleton faith, that tenure by 
comage, if it be of any other lord then the king, is knights fervice, 
what releefe the heir of fuch a tenant (hall pay, or whether he 
ihall pay any reliefis at all. Littleton in the fame place faith, that Mich. 18. E. t, 
tenure by comage draweth unto it ward, and mariage, and fpeak- in Banco roc 
«th nothing of reiiefe, and by this ad reliefe is to be payed according ^ J^^°*^^ 
to the quantity of the knights fee, viz. Dtfeodo mUtis integro ptr ^^^^^^ 
centumfolidos IS ^ui mhtus tahmritt minus: but a tenure by comage b^riand. lo. 
hath no fuch quantities, necfufcipit majus IS minus, and therefore Swinbome cafe 
tenure by comage, though it be knights fervice, is not within this ^^c. comaffuau 
^ute ; hereof you may read a record to this effedl. 

Jnter lobannem Cnuftoke querentem 'verfus Idoneam de Leyhoume qua 
difirinxit ip/um per a'veria pro relenJh dando, pro ierris in Dunilon 
Brampton yanene which Efeclyve, et^OMAlovi, qua talent C. li. per 
ann. qtue tenet de ea per homagium et cornagium, Et ipfe dicit quod 
talis eft confuetudo patria de Weftm. quod haredes poft mortem antecejfo^ 
rum fuorum debent reUntare terras Juas dominis de quihus^ Scc/cilicet 
fiVuendo pro relevio quantum terra <ualent per annum, qua de ipfis 
dominis tenentur, nifi de minori ipfis dominis pojfunt feuisfacere, smde 
iff A ad'vocat captionem pro relevio fecundum pradiSam con/uetudinem, 

Johannes negat talem ejjfe confuetudinem^fedconeedit, quod tenet tene* 
menta pradiSia per comag' xx*v. s, 'vi, d. et dicit quod antecejfores fui f I^ J 

prius dupUcarunt antecejfor* ipfius Idonea fithjendo Li, s. Jp/a dicit quod 
cum lobannes cogn*, quod ipfe tenet pradiita ten* de ipfaper cornagiu, ad 
quod bujufinodi rekvium mere eft aceejfor! rattone conjue^ pradida. 
Et die* quod idem lobannes exigit tale relevium <uerfus tenentesjuos in 
eadem patria a tempore quo non, ^c. Et de confuet* uterq*, pon* Je 
fuper patriam, Ideo ven* lur^ in Cra. S, lobannis Baptifta, ^c, In^ 
/uper Idonea dit^ quod duplex eft tenura in Com* Weftmerl, fcilicet, una 
ptr Alba firmay et alia per Qornagium, Et quod tenentes per Albam AlhafirmaCar^ 
ftrmam poft mortem antecejorum fuorum debent dupUcare firmam fuam nagium» 
tantum» Et tenentes per Cornagium poft mortem antecejf fuorum te^ 
nentur reddere valorem terrarum fuarum unius anni* Et lobannes e 
contra die* quod confuetudo patria eft quod haredes nonfolvant niji 
duplicando Cornagium, tSc, 

Bracton li. 2. fo. 84. cap. 36. nu. 2. Et imprimis defeodonuliiari Braft. 1. «. fy* 
quale fit rationabile relevium antiquum defeodo militari diftinguitur in 84. vide Glajiv. . 
- carta libertatum, cap. 2! ^c. And in the fame chapter, nu. 7, faith *: 7- c»P- 9- Fl^c 

thus, Deferjanliis vero nibil certum exprimitur, quid vel quantum dare «* ?' ^*P ^^' 
. debeant baredes ideb juxta voluntatem Dominorum Dominis fatisfaciant i^g'^J. 
pro relevio, dum tamen iffi Domini rationem iS menfuram non 
i^cedant. 

Certain it is, that he that holdeth by caftle-guard (hall pay no efcu- Lit. itCu z z i. 
age, for efcuage moil be rated according to the quantity of the knights 

tecs. 
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iets, a& kr a whole knights fee or half a knights fee. Sec. and of 
lAu feft. 97» that nature is not cafUe-goard. Littleton treating of caftle-gtiard. 
Uu k€L iiu ^^' ^f *° *^ ^^^ where a man holdeth by knights fervice^ 

fnch fisrvice drawcth to it ward and marriage, and fpcaks not there 

of relief. 



CAP. III. 

C*/ dttfem bger/s ( i ) aluigus talium IJUT if die heir of any fuch be Hith- 

fuer'tt infra aiatm^ donunui ejus in age, bis lord (ball not have the 

nan babtat cufiediam fjusy tuc temp ward of him, nor of his land, before 

fu^j antequam homagium ceperit (2) ; that he hath taken of him homage. 

£t foftquam talis Ineresfuerit in cufi9^ And after that fuch an heir hauih 

dia^ cum ad atattm pervenerit (fcilicet been in ward (when he is come to 

xxi. armorum) habeat bareaitatem fiiU age) that is to fay, to the age of 

fuam Jim relcvio^ ^ fine fine^ ita ta- one and twenty years, he (hall have 

men quod fi ipfe (dum infra atatem his inheritance without relief, and 

fueritj fiat miles (3), nibilominus ter^ without fine; (b that if fuch an heil", 

ra rernaneat in cu/lodia dominorum heing within age, be made knight, 

fuorum (4), ujque ad terminuni pra-' yet neverthelefs his land (hall remain 

diHunu in the keeping of his lord uiuo the 

term aforeiaid. 

(Hob. 46. FiU. Card. 136, 142, 156. 15 £d. 4. f. lo. Plowd. f. 267. 6 Rq>. 73. S Rep» 
173. 12 Rqu Si. F. N. B. fo. 269. Altered by 12 Car. 2. c. 24. which takes away wardihip 
&C. by leafoa of tenure.) 

35 H. 6. 52. (i) HstreiJ] This ilatote is onely to be intended ofanheire 

male* whereof b^res is derived : and who (hall be b^rres, &c. See 

the fird pait of the Inilitutes, lib. 1. {e£L i, 2, 3. Cujiumier de 

Kerm. 99. and the expodtions upon the (ame. 

See the Cuftu- (2) Jntcqu4un bomagium ceperit,] For homace fee the firft part of 

jnier dc Norin. ^hc IniUtutes, fcSL 85. and it is to be obfervcd that in England and 

Commenruton* France it is called Homage, Homagium, and in Italy Vaffalagium. 

the fame! & cap. 5>ome have thought that thefe words are to be underftood that 

32. & !c Latine the heire within age (ball not be in ward untill the lord hath taken 

C0m.f0J.4S. b. the homage of fome of the auncefters of the ward, fo as the aon"- 

ceiler of die heire may die in the homage of the lord: for in a 

writ of ward brought by the lord, it is a good pica to fay that the 

auncefter died not in his homage>ard the iktute faith not Jntcquam 

[ 1 1 ] bomagium fiium (eperity but bomagium generally ; ar.d, fay they, if 

16 E. 3 Relief jj^e jo^d fhould receive homage of the heire, he Ihould not be in 

?-^'°- ward at all. 

But this is not the right intendment of thefe words, but the 
ftatute meant that the homage ftiould be uken of the heire him- 
felfe, and that for the benefit of the heire, and fo doth it appear by 
* Brae. 1. 2. fo, » our old books that wrote foone after this ibitute, and contemporanea 
41, 71, 81, 89, ^pofitio efi fortiJfiTna in Uge^ and fo do the words themfelves of this 
252. Brit. fol. i^^y import, and the reafon thereof is notable, which was, that before 
ci'k. M^Jror,' ^"^ ^o*"^ ihould have benefit of wardfliip, he fliould be bound to two 
ca. 9. § 2. * things; ** i. To warrant the land to the heir, and to that end the 
Glanv.lib. 9« hcir might have a' writ, De bomagio captcnJo\ 2. To acc|iiit him 

• from 
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from femce and odicr daties to be done and paid 60 all other 

lords, both which the lord was bound to do (« as the law was then 

hdden) if the lord accepted homage de drwt of his tenant, (in 

Aich fort as the lord is, if he recciveth homage aunceftrel at this 

day) but othermfe it is of homage in fait; <* H^magium eft juris 

wnenlmm, que qnis aftringitur ad twarrantixandum^ defendendumt ^ 

acquktOMdum teuentem /turn in feifiua verfus omnes per cerium fer<vi* 

tiitmim donatione nominatum ^ exprejfum\ Id" etiam 'vice 'verja^ quo 

UtttMS dftringitur ad fidem Domino fuo femjand. ^ fer<vitivm debitum 

fadend. * We hare an ancient manufcript of a cafe adjudged in 

a writ of cuftomes and fervices betweene Alexander of Poulton, 

and Robert de Norton, that homage is of an higher nature to divers 

paipofes then efcuage. i. 'For that homage bindeth to war- 

nint}r« which efcuage doth not. 2. Homage is fo folemne as that 

it cannot be done again as long as the tenant that made it liveth, 

bat efcuage may- be given every other year, t And Littleton 

fidth that homage is the moft honourable fervice, and humble 

icrvicc of reverence, and ye^ it is true that efcuage taking it for 

fervice, draweth to it homage. 

h But at the common law, if a man holding land by knights 
iervice, had made a gift in frank-marriage, and the donee had died 
his heir within age, the heir fhoidd be in ward before any homage 
received, ^ia domiuus non poteft capere bomagiitm ufque ad tertium 
h^rredem, and .this flatute is to be intended where homage was to 
be received by law, ^et did the tenant in judgement of law die in 
the homage of the lord, or otherwife he could not be in ward, a 
cafe worthy c^ great conilderation. 

' But after when it was refolved for law, and (o held to this day, 
that homage of it felfe doth not binde the lord to any warranty 
or acquitally unlefle it were homage aunceftrell, which either ' is 
worae out, and very rare in England at this day ; then according to 
the old rule, Cejante ratione Tegis cejfat ipfa lex ; the heir cannot 
hinde the lord to receive homage in this cafe, but if the tenure be 
by hemage aunceftrell there the lord fliall not have the cudody of 
body or land before he receiveth homage of the heire, for that 
homage bindeth him to warranty and acquittall, and confequently 
within the reafon of this law. 

^ Here is to be noted that one within age may doe homage, but 
he cannot do fealty beeaufe that is to be done upon oath, Hoc ob^ 
yir^aiOf quod fi minor homagium fecerit nullum tamen juramentum 
Jidelitatis^ antequam ad atcUem per^enerit^ praftabit* See more con- 
cerning this matter i. part. InHitut. lib. 2. cap. Homage and 
Fealty. 

(3) Fiai miles.'l Be made a knight; and his tenure of fervice 
is called Servitium. militarey knights fervice, * and therefore if the 
king create the heire within age, a duke, a marquefle, an earle, a 
vifcount or a baron, yet he fl\aU remain in ward for his body, but 
if the heire of a duke, or of any other of the nobiUty be made a 
knight, he fhall be out of ward for his body. If the heire in ward 
be created a knight of the garter, a knight of the bathe, a knight 
banneret, or a knight bachelor, he ihall be out of ward for his 
body for that he is a knight, and fomewhat more, and the flatute 
fpeaketh generally, unleffe a knight, and therefore within the words 
and meaning of this law, and the foveraigne of chivalry hath ad- 
judged him able fo doe knights fervice. 

And 



fl 

cap. X. & 6. 13 
£. I. gard. 13^ 
31 £. Xtgard. 

^ Trin. 4 E. «• 
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And this word Fiatt be made, proveth that knighthobd ooght 
to be by creation or making, and cannot be by descent 

^ But albeit the heir be made a knight within age, yet is he not 
freed of the value • of his marriage, for that was vefted before in 
the kin^, or other lord, and the king being fovcraifrtie of chivalry 
hath adjudged him of full age, that is, able to doe knights fervice,. 
to this intent, to free his b^y from cnilody, but neither to barre 
the king or other lord of the value of the marriage, no more then 
if he had attained to his full age of 21 years. 

(4) Remaniat in cufiodia dominorum JfuorumJ] This word (nma'* 
neat J implieth that this flatute is to be underftood onely, where 
the heir after he be in ward is made knight within age, for when 
the heire apparent is made knight within aj^e in the life of the 
aunceiler, arid the aunceiler dieth, his heir within ^e, he ihall be 
out of ward both for body and land, becaufe the foveraign of chi- 
valry hath adjudged him of full age, and able to do knights feryice 
in the life of his auncefter, (b as in that cafe no title of wardihip 
did ever accrew, and there can be no remanen or reiidue, but of 
that thing that had Ids efTence or beeing. 



CAP. IV. 



r'VSTOS (i) terne hujufmodi ha^ 
redisj qui infra atatemfuerit^ non 
capiat de terra haredisy niji ratio^ 
nabiUs ex it us [2)^ et rationabiles con^ 
fuetudines (3), et rationahilia fervid 
tia (4), // hoc fine deflrtUfioney et vajio 
hominum et rerum (5). Et Ji ms 
coftimi/erimus (6) cujiodiam alicujus 
talis terra vic% vel alicui aliiy qui de 
exitihus terra illius nobis debeat re- 
fpondere^i et tile de cujiodia illay de^ 
JhruSfionem^ velvaftum fecerit : nos ab 
£0 capiemus emend' (7), et terra com-- 
mittatur duobus legaP et difi:retis ho- 
minibus de feodo illo^ qui de exitibus 
terra illius nobis refpondeant^ vel illi 
cui nos illam ajjignaverimus. Et fi 
dederimuSj vel vendiderimus cujlid^ 
alicujus (8) talis terra^ et ille inde 
defiru£lioncm fece'rit^ vel vafium^ amit- 
tat illam crz/lod* (9), et tradatur duo-- 
bus difcref et legaC hominibus de feo- 
do illoy qui fimiliter nobis refpondeant^ 
ficut pradi^' eft. 



TTHE keeper tf the land of fuch 
an heir, being within age, (hall 
not take of the lands of the heir, but 
reafonable iiTues, reafonable cuftoms, 
and reafonable fervices, and that with- 
out deftru£bion and wafle of his men 
and his goods. And if we commit 
the cuftody of any fuch land to the 
flierifF, or to any other, which is an- 
fwerable unto us for the iflues of the 
fame land, and he make deftrudtion or 
wafte of diofe things that he hath in 
cuftody, we will take of him amends 
and recompence therefore, and the 
land fhall be committed to two law« 
ful and difcreet men of that fee, which 
(ball anfwer unto us for the ifTues of 
the fame land, or unto him whom we 
will aflign. And if we give or fell 
to any man the cuftody of any fucb 
land, and he therein do make deftruc- 
tion or wafte, he fhall lofe the fame 
cuftody; and it fhall be affigned to 
two lawful and difcreet men of that 
fee, which alfo in like manner fhall 
be anfwerable to us, as afore is (aid. 

(Raft, pi 693. Fita. Waft. 15, 24, 138, 146. 1. Inft. 54. a. la H. 4. f. 53. 6 Ed. x. c. 5. %%^ 
Ed. I. ftat« 3. c. 18. X4 Ed. 3. ftat. i. c. 13. 36 Ed. 3. cf. 13. See 12 Car. a. c. 24. which 
renders obftlete the three laft mentioned a^s reftraining efchctors irom wafte.) 

(l) Cufio$ 
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(i) CtfiesJ] A keeper, fome derive tke word tf ^«r/i ^^^, ^«/tf 
tuftostftis cui cura niftat cuft$dUnd. ; and thereupon fometime he is 
called ctirat9r, in French he is called a gardUn^ fo as his name cuftos 
doth put him in minde of his office and duty, that is not onely to 
keep and preferve the lands and tenements of the ward committed 
to his cuftody in fafety, but alfo to educate and brin|^ up his ward 
vertuouily, and to advance him in marriage without difparagement. 
Vide I. part Inftitut. Sedl. 103. of thecaufe and end of wardlbip ; 
and fee the 4. part of the Inilitut. cap. Court of Wards and 
Liveries. 

^ (2) Ratiomahilis fxttus.'\ ExUus is derived ab exeundo, and iig- Braa.lib.7.fbl, 
Bifietk the rents and profits ifliiing out or comming of the lands or ^7* W. 2. ca. 
tenements of the ward, which muft be taken by the gardien in 39- P^^*^* ^ 
reafonable manner^ and therefore to exitus, rationahiles is added, ^%1'E. %%^ 
for that nothing that is unreafonable is flowed by law. * ^* ' *^ 

(3} Rationabiks cm/uetudinesS\ That is, things due by cudome Erac. II. x. fo. 
or prefcription, and appendant or appurtenant to the lands or tene- ^7* 
ments in ward, as advowfons, commons, waife, ftraie, wreck, and 
the like; alfo the reafonable cuftomes, fines, &c. of tenants in vil- 
lenage, or by copy of court-roll where fines be incertain: for though [ ^3 ] 

the cuftomes, duties, fines, or the like be incertaine, yet if that 
which is exaded or demanded be unreafonable, it is againft the com- 
mon law. For this word {confueiud.) and the divers fignifications 
thereof^ fee hereafter cap. 30. 

(4) Ei ratumabilim-fer<vitia,'\ This alfo, as appeares by Glanvili Glaov.Ii.g.ct* 
that wrote in the reigne of H. 2. was the common law of England, ^' '• *^'P' 3i* 
that incertam fervices and aides ought to be reafonable; for, faith *5 ^' ^' ^' '*• 
lie, the lord may rationabilia auxilia de bominibus fuu tnde exigerct 

ita tamen moderate fecundum quantitatem feodorum fmrum et fecuu* 
dumfacultateSi ne minus grm)ari inde videantur^ 'vel fiium contenemen^ ContenemeittS* 
turn anuttere ; and that which he fjpeaketh there of aids, is to be 
applied to all incertain fervices, cuHomes, fines, or duties. 

But it may be demanded, how and by whom ihall the faid rea^ 
ibnablenefife in the cafes aforefaid be tried ? this you may reade 
in the firft part of the InHitutes, fed. 69. 

(5) Et bgcfitu deftruBione et *vafto bominum et rerum.] For thefe Marleb. cap. 17. 
words, deilrudion and wafte,fee the firft part of the Infiitutcs, feft. M»""o'* cap. 5. 
67. and the ftatute of Gloc. cap. 5. § a. U. 4. £ol 57- 

(6) Et fines commi/erimus, &c.] For this word commi/erimus, vide 
the firft part of the Inftitutes, fe<a. 58. & 53 1. Here the commit- 
tee of the king is taken for him to whom the king committeth the 
cuftody of the land to one or more; by this word commifimus, re- 
ferving a rent, ^amdiu quis alius plus dare 'voluerit, and there the 
king remain gardien. 

(7) Nos eUf eo capiemus emenda,] And this may be upon an office Reg. fo. 72, 73. 
found, or by writ direded to the Iheriffe to this effe<a, ^a datum ^rac. U. 2. fo. 
eft n^is intetligi^ l^c. 47' l'^- 4- fol- 

(8) Etfidederimus'velvendiderimusalicuicuJlodifim.ScQ,'] In this wlie*°,?* lo 
cafe the king graunteth, or felleth tJie very cuilody it felfe, fo as the Affif. Pi. 22; 
^rauntee or vendee becommeth guardian in fad: and that this dif- Hb. mtrat. Raft. 
tin£lion betweene the committee and grauntee was by the common ^'^* 

law, hear what Glanvili faith. Si <vero Dominus Rex aliquam cujlodiam GJanv, li. 7. 
alicui commi/erit, tunc difilnguitur utrum ei cuftodiamplenojure commi/erit ^* lo. 
iiaquodnuUum inde redder e computum oportet ad Scauarium* out aliterr 
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7 E. 5. T«, 13. 
^E.2.W*fte3. 
RcgiAr. 7X. 

R H. 4. 3. 
F.19» 0.59.6. ft 

<o. c. Vide 
uotahiU rtctrdum, 
M. 3» E I. 

Coram Rege. 
Roc. 76. Dab- 
En. See here- 
after in the Ex- 
pofition upon 
the Statute of 
Gloc. c. 5* 

[Hi 

Bnann lib. 4. 
foh a85. 316, 

Gloc. cap. 5. 
Bier 28 H. 8. 
M,iS' ^"^ 
fo- 3f » 34. 
• W. i.cap.ai. 
Gloc. cap. 5. 
Artie, fup. cart. 
cap. iS. 14. E. 
3. cap. 1 3. 36. 
£• 3. cap. 13. 



Fleta* lib. i. cap. 
10. § Solent. 
• Nora, the 
caufe of altera- 
frion.by aft of 
parliament. 
Mirror cap. i. 
c. 9. § Eh auter 
maner au* Brit- 
ton, cap. 66. fol. 
X67. b.* ace. 



fi 'vera f Urn H mfiodiam cwmufertt^ tunc poterit'9 fe?r. negotia Jicut Jua 
ria§ di^onere. King H. 7. gratttited a ward to the dutches o5f Back- 
inghzm, aumii diui ft moMMsykir/trtconfigtrit; and afterwards the 
feing maae a fpeciall liverf, as by law he might> to the heir within- 
age, and it was adjudged, as juftice Frowick reported, that the 
dttches was without rtmed^; but otherwife it had been if the 
graunt were durante wdmn atate h^nediSi or durantt minmrt ^eiaie 
it cuamdiu inmanihm noftris, l^c. 

But here it may be materially demannded, what if the committe^e 
or grauntee doth wafte, and the king daring the minority taketh* 
no amends, what remedy hath th^ heire after his full age? The 
anfwer is, that he (hall have an adtion of wafte, and that by order oF 
the common law: and then it is forther doubted and demanded^ 
what ihall the heire then recover, for the wardihip cannot be loll, 
feeing the heire is of full age, neither by this ftatute nor by the fta^ 
tute of Gldc. To this the anfwer is very obfcrvable, that feeing that 
the wardfhip cannot be lod, and the waile, being to the heirs difhe- 
rifon, ought not to remain nnpuniihed, that the heire (hall recovef< 
treble damage, for that penalty is annexed to the action of wafte; 
and therefore if an adlion of wafte were given againd tenant in tail 
apres poj/ihilitiey generally the plaintife (hall recover treble damages, 
l«cau(e they are annexed to this fuit. But if the king doe take 
amends, then the heire at full age (hall have no adion ot wafte. 

(9) Amittat cuftodiam,'] This is underftood of the land, and not 
of' the body, for the words be tradatur, dwtbuty ifc. qui de exitihus 
terra nahis inde rejpendeant^ 

•' Aijftf, (ince this (btutc of Magna Cbarta divers other (latutes 
againft waib and deftrudions in the lands of wards have been 
made. 

At the making of this ftatute, the king had not any prerogative- 
in the cudodie of the lands of idiots during the life of the idiot, for 
if he had had, this ad would have provided againft waft, &c. com- 
ihitted by the committee, or ailignee of the king to be done in their 
pofleflions, as well as in the poffefiions of wards, but at this time 
the gardianihip of idiots, &c. wa^to the lords and others accordih^g 
to the courfe of the common law. And idiots from their nativity 
were accounted alwayes within age, and therefore the cu(h>die of 
them was perpetuall fo long as they lived, for that their impotencie 
was perpetnall. And the lord of whom the land was holden, had 
not a tenant that was able to doc him fervice. And therefore 
within the reafdn of a cuftodie of a minor or of an heire within 
age in cafe of ward (hip. And this appeareth by Fleta, Solent tuteres 
idiotantm et ftultorum cum corporihus ewum perpetuo, quod Ucitumfuit 
et prtrvi/um, eo quod fe ipfos regere non noverint,* fuunjemperjuaica- 
hantur infra a:tatem : <vel quia 'uerumq; plures per huji^mtdi cuftodiam 
exharedationes compatiehaniur^ pnyvifumfuity et comuniier concejfimt 
quod Rex corporu et hareditatu bujufmodi idiot arum et ftuUorum fuk 
perpetuis cuftodiam oltinerety dum tamen a nati'vitate fuerint idiet^e 
et ftulti% /ecus autefi tar dee a quocunque Domino tenuerint, et ipjke 
maritaret et ex omni exharedatitme falvaret hoc cum adjeiio quod «/»- 
minis feodorum et aHis quorum inter/ uerit ut /ervitiis^ redditibus et 
cuftodiis u/que ad legitimam atatem /ecundum cmditionem /eodmrum^ 
rele*uiis et hujujmodi nibil juris deperiret. 

But then it is demanded, when was this prerogative given Xr^ 
the king? Certainc it is, that the king had it before ftatuie of 

17 £• 
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17 E. 2. di frarogatiiia rtgisy for it appeareth in our bookes, Britt«n,cap. 65. 
that the king had this prerogative, anno 3 E. 2. And before ^•^' '^7« »>. 
tha^ it is roanifeft that the king had it before firitton wrote in Brae. 1.5. 421. a. 
the raigne of E. 1. as yoo may read in his booke. Stanf. Frerog. 

And it is as dearc, that when Brafton wrote (who wrote about " 9-«>**33>$4' 
the end of the reigne of H. 5. that the king had not then this 
prerogative. 

^ And therefore it followeth, that this prerogative was given to the 
king £. I. before that Britton wrote, by fome a£l of parliament, 
wh£h is not now extant. And it appeareth by the Mirror of 
Juftices agreeing with Fleta, that this prerogative was granted by 
omimon affent, vide lib. 4. Beverley's cafe, fol. 1 26. 



CAP. V. 

QUSTOS autem quamdiu cujlodiam TT HE keeper, fo long as he hath 

terra hujufmodi habuerltj fuftenut the cuftody of the land of fuch 

itms^ parcosy vivaria J Jiagna^, molen" za heir, (hall keep up the houfes, 

dina^ &'c, ad terram illam pcrtimntia^ parks, warrens, ponds, mills, and 

de exttibus terra ejufdenty et reddat othef things pertaining to the fame 

hertdi cum ad plenam atatemperve- land, wich the iflfues of the faid land; 

WTiV, terram fuam tot* infiauratam de and he fhall deliver to the heir, when 

caructs^ et omnibus atiis rebus^ ad mi- he cometh to his full age, all his land 

»W) ficut illam recepit. Hac omnia flored with ploughs, and all other 

^/erventur de cuftodiis archiepifcopa" things, at the leatt as he received it, 

/awnCi), epifcopatuumj abbattarumj All thefe things fhall be obferved in 

t^ioratuum^ ecclefiarwriy et dignita-^ the cuflodies of archbifhopricks, bi- 

^ vacantiumj qua ad nos pertinent^ ihopricks, abbeys, priories, churches, 

except quod cuJlwP hujufmodi vendi and dignities vacant, which appertain 

^ndebenU to us; except this, that fuch cuftody 

(hall not be fold. 

(xo H. 7. f. 30. 3 Ed. !• c. 21. 36 Ed. 3. c. 13.) 

That this was the common law appeareth by Glanvile, who faith, [ IS J 

^'ft'ttuere €uitem tenentur cuflodes bareditates ipjis haredibns inftauratas GlanvU, lib. ^m 
'f Mitts acquietatas juxta exigentiam temporis .cufiodia et quantitatis "P* 9' 
^^trtiitatis. ;oR7.6.&"* 

(l) Hac omnia obfervantur de cuftodiis arcbiepi/coporumy &c.] 30. 
^ caftodie of the temporalcies of every arch-bilhop and bifhop See the i. ptit 
^Ain the realme, and of fuch abbeyes, and priories, as were of o^*hc Inftittttes, 
^ king's foundation, after the fame became voide, belonged to ^ ^' ^7« 
^ king during the vacation tliereofby his prerogative: for as ca^p/ill' "*"* 
™^fpiritaalties belonged during that time to the deane and chapter w. x. cap. ai. 
d^^md jure, or to fome other ecclefiafticall perfon by prefcrip- Flcta,li.i.cir. 
^, or compofition, fo the temporalties came to the king as 14 E. 3- ««• 4t S* 
'O^nder, and this doth belong to the king, being patronus et pro* "P* ^^' 
teOtir ecclefea, in fo high a preroganve incident to his crowne, adjudged as 
" no fubjeS can claime the temporalties of an arch-bifhop, or E. i. 
wftop, when they fall by grant or prefcription. 

JLImst. C But 
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Cap. 6m 



See this charter 
at large ia 
Ma^ Par. 

See libr, rubtu 



Flet. uh'ijttpra, 
14E.3. ca.4,5. 
F.N.B.59. b. 



Bat as, in omni re nafcitur res qua iff am rem exterminate unlefie 
it bee timely prevented (as the worme in the wood, or the mothe 
in the cloth, and the like) fo oftentimes no profeiBon receives a 
greater blow then by one of their owne coat : for Ranulph aa 
cccleiiafticall pcrfon* and king William Rufus his chaplain, a maa 
foibado ingemoy and profunda nequitia, was a fador for the king in 
making merchandize of church livings, in as much, as when any 
archbilhopricke, bifhoprickc, or monaftery became void, firft he 
perfwaded the king to keepe them voide a long time, and con- 
verted the profits thereof fometime by letting, and fometime by 
fale of the fame, whereby the temporalties were exceedingly 
wafled, and deflroyed. Secondly, after a long time no man was ' 
preferred to them per traditionem annnli et hactdi, by livery of iea* 
fon, freely, as the old faftiion was, but by bargain and fale from 
the king to him, that would give mod, by meanes whereof the 
church was (luffed with unworthy* and infufiicicnt men, and many 
men of lively wits, and towardlineiTe in learning defpairing of 
preferment turned their iludies to other profeffions* This Ra- 
nulph, for ferving the kings turnes, was advanced, fir ft, to be the 
kings chanceltour, and after to be bifhop of Durefme, who after 
his advancement to fo high dignities, made them fervants to hi» 
iacrilegious and fimoniacSl dchgncs. King Henry the firft fedng 
this mifchiefe, and forefeeing the great inconvenience that wouM 
follow thereupon, was contented for his owne time to binde hit 
owne hands, to the end the church now naked and bare might 
receive fome comfort, and have meanes to provide things necefTary 
for their profelSon, and calling. He thereupon at his coronation 
made a charter to this efFedt, ^ia regnum oppreffum erat injufiis . ex* 
eiiiiomhus, ego in refptStu dei et amore quern erga 'vos omnes habeOyfanQa 
Dei ecclefiam imprimis liber am fac* ita quid nee *vendam, nee ad fir* 
mam ponam, nee mcrtuo archiepifcopo, five epifcopo vel abbatc, aliquid 
accipiam de dominio ecclefiee njel bominibus ejus, donee fucceffor earn in* 
grediaiur, et omnes malas confuetudines, quibus regnum Anglia opprime-^ 
batur, inde aufero. He committed the faid Ranulph then biihop of 
Durham to prifon for his intolerable mifdeeds, and injuries to the 
church, where he lived without love, and died without pity, faving 
of thofe, that thought it pity, he lived fo long. 

Vendi non debent,] Fleta, ubi fupra, faith, <uendi nbn debent nee 
legari ; yet the king may commit the temporalties of them during 
the vacation, as by the flatuce of 14 £d. 3. appeareth. 



CAP, VI. 

JJMREDES auiem maritentur IJE IRS (hall be married without 
** ebfque difpariagatione* difparagement. 

(i Iiift. 80. %• H« 3. c 6.) 

This is an ancient maxime of the common law: fee more 
hereof in the firllpartof the InfUlutes, fe£l. 107, 108, 109. 
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CAP. VII. 



p>^II)UA poft narte mar hi fui 
Jiattm et fine d'tfficultaU aliqua^ 
babeat ntaritagiu fuu et hareditatl 
fuam : nee aliquid det pro dote fua^ nee 
fro maritagio fuo^ vel pro hareditate 
fua^ hahendd^ qua hareditate maritus 
fuuSy et ipfa tenuerunt fimul^ die ohiti^ 
ifftus mariti fui : etmaneat in capitdli 
mejfuagio maritifui^ per quadraginta 
dies ( I ) poft ohitU maritifui (2), infra 
quos dies affignetur eidos (3) fua^ nifi 
prius ei afjignata fuerity vel nifi domus 
ilia fit caftru (4) : etfide caftro re^ 
cefferit-ijiatim domus ei competens pro* 
videatuTj in qua pojfit honefie morari 
' is \ ^'^oufq-y dos jua ei affignetur,^ fe^ 
cunda quod pradi£fum eji : et habeat 
rationabile e/ioveriumfuum interim de 
communi (6). Affignetur autem eiypro 
dote fuaj tenia pars toti us terra mar it i 
yi/(7), quafuitfua in vitafua^ nifi 
de minorifuerit dotata ad ojlium ecclefia. 
Nulla vidua diftringatur ad fe mari- 
tttfCdam {S) dummodo voluerit vivere 
fine marito : Ita tamen quod fecurita^ 
tern faciaty quod fe non maritahit fine 
^jjenfu.nofiroy fi de nobis tenuerit^ vel 
fine affenfu domini fui^fide alio tenue^ 
rit (9). \Prarogativa Regis^ cap, 4.] 



A Widow, after the deadi of her 
'^ hufband, incontinent, and with- 
out any difficulty, (hall have her mar- 
riage, and her inheritance, and (hall 
give nothing for her dower, her mar- 
riage, or her inheritance, which her 
hufband and (he held the day of the 
death of her hu(band,and(hefliall tarry 
in the chief houfe of her hu(band by 
forty days after the death of her hus- 
band, within which days her dower 
(hall be affigned her (if it were not 
aifigned her before) or that the houfe 
be a caftle; an^ if (he depart fromi 
the caftle, then a competent houfe 
(hall be forthwith provided for her, 
in the which (he may honeftly dwell, 
until her dower be to her affigned, as 
it is aforefaid; and (he (hall have in 
the mean time her reafonable eftovers 
of the common; and for her dower 
(hall be affigned unto her the third 
part of all the lands of her hu(bandy 
which were his during coverture^ 
except (he were endowed of lefs at 
the church-door. No widow (hall 
be diftrained to marrv herfelf 5 never- 
thelefs (he (hall find furety, that (he 
(hall not marry without our licence 
and aflent (if (he hold of us) nor 
without the aflent of the lord, if (he. 
hold of another. 



(HobartiSJ. Dyer, f. 76. Plow. 32. Bro. Dower, 101. Regift. fol. 175. C0.L1t.31. b. X9 H. 
6. f. 14. '17 Ed. a. C.4. Fite. Dower, 194, 196. 20 H. 3. c. i.) 



It appeareth by Bra6lon of ancient time, that a woman being 
Leire, fine dominorum difpofitione et alfenfui hicreditatem habens, mari- 
i4iri mn pcteft, nee etiam in vita antecefforum de jure fine affenfii domini 
capitalist quod fi olimfecij/ent, hareditatem amitterent fine fpe recupe- 
raxdi^ nifi fiilum per gratiam : bodie tamen aliam pcenam incurrunt, 
fiaa inferius dicetur^ et hoc idea ne cogatur dominus homagium capere de 
cafiteui inimicOy 'vel He alio mini?ne idoneo. 

Alfo it appeareth by the fame author, quodji mulier dot em hahens 
fro *uoluatate fiui alicui nuberet, prater aj]enfum nuarrantifui de dote, 
dim ex tali caufa dotem amit{cret^ nunc tam^n non amittet. 

Qz Item 



Bn&on, li. a, 
fol. 88. 

Fleta, lj. 5. ca^. 
23. 35 H. 6. 51. 
Mac Par. 4*7«' 



Mirrour, cap. T. 

See the i. part 
of theInftiUte« 
fea. 36. 
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GlaaVll, lib. 7. 

Seu, lib. 3. 
P* ^3' 



BraA.li.s.c.40. 
Brittdn, c« 103. 
Fl€ta,li.5.c»3. 

Regifter. 175. 
F. N. B. 161. 
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1 Mar. Br. 

Dower lox. 



liritton, ca. 103. 



Bier, 7 E. 6. fo. 
76. 4 & 5 Phil. 
JlcMar. fol.x6x. 

Braa. 11. 2. fol. 
46. 

Britton,ca. xo3. 
Fleta, lib* 5. ca* 
23. 30 E. 3. 
Dow. Si. 30 £• 
1. vouch. 298. 
S H. 3. Dower 
196. 8 H. 3. 
JX»wer 194. 
17 H. 3. ibid. 
199. Rot. pat. 

{art i.nu. 17. 
ftheaty 4 £• i. 
n. 88* 

Britton iibi.fii« 
yra. 

Vbl fopn. 



BrlctQn «bl ^ 



Item cumfemel legitime maritata fuerintt et poftea 'viJust, itentm 
non euftodientur fub cuftodia dominorumj licet teneantur ajfenfum earum 
requirere maritandi fit &c. And herewith agree th Glanvile, who 
wrote before this fktute. 

Hereby you may fee what had beene ufed of ancient time in 
thefe cafes: but at this day widowes are prefently after the deceafe 
of their hu(bands« without any difficulty to have their marriage 
(that is, to marrie where they will without any licence, or aflcnt 
of their .lords) and their inheritance, without any thing to be 

fiven to them; but in this branch the king is not included, at 
ereafter in the end of this chapter ihall appeare. 

( 1 ) Et matuat in cafitcdi mej/uagio mariti fui per quadraginta _ 
dies pofi obitum mariti /ui.'\ And this is called her quareniine, and 
if the widow be witholden from her quarentine, (he (hall have her 
writ, De quarentena hahenda to the (herife, which reciting this 
flatute, is in nature of a commiflion to him, ^(td njocatis coram voBis 
partihus pradiHis^ et auditis inde earum rationibus^ eidem B* C widu^ 
plenam et celeremjuftitiam inde fieri faciatis juxta tenore carta pradic" 
tie 9 fie pro defe3u juftitia querela ad nos pefvemat iterata. By force 
of which writ, the fherife may make proceffe againft the defendant, 
retourn^ble within two or three dayes, &c. and may, and ou^ht (if 
no juft caufe may be (hewed againft it) fpcedily to put her in pof- 
fefCon ; and the reafon why luch fpeed is made, is for that her 
quarentine is but for forty dayes. 

Viduay Sec. maneat, &c.] Therefore if (he marry within the 
forty dayes, (he lofeth her quarentine, for then her widow-hood is 
paft, and (he hath provided for her felfe, and the quarentine is 
appropriate to her widowes eftate. 

(2) In/ra quos dies ajpgnetur ei dos,] Here it appeare th how 
fpeedily dower ought to be aftigned, to the end the widow might 
not be without livelihood. 

(3) ^^ obitum mariti jui.] The day wherein the hufband dieth, 
(hall be accounted the (irft day, fo as (he (hall have but thirty nine 
after. 

(4) Nifi domus ilia fit ca/lrum,'] This is intended of a caftle, thaj 
is warlike, and maintained for the neceffary defence of the realm, 
and not for a caftle in name maintained for habitation of the owner, 
but hereof fee more in the (irftpartof the Inftitutes,fedt j6. & 242. 
De adibus kernelatis. Kemellare^ or cernellarey by fome is derived 
from the French word kerner, or cerner^ to fortifie, inviron, or 
inclofe round about: and by others, from karnean or camean,z 
battlement of a wall; ot from kamele or camele, imbatteled, or 
having imbattlements; and the truth is, it beareth all thefe figni- 
fications i« the lawes of England, and the ufe of it in caftles and 
forts was to defend himfelfe by the higher place, and to offend the 
ailailant$ at the lower. 

Brittons words be. Si le chief mees fait chief del countee^ ou del ba- 
rony^ ou caftle^ \^c. So as it appeareth by him that (he is not to have 
her quarentine of that, which is caput comitatus^ feu haronia^ and 
with him, agreeth Fleu, but Bradon only fpeaketh de caftro. 
The ancient law of England had great regard of honour and 
order. 

(5) Statih domus ei competent provideatur, in fua pofjit honefi} 
morari.} Bat this muft be of a hoafe, whereof ihe U dowablc» for 



Cap. 7. 



Magna Charta. 



(he muft have her quarentine of that, whereof (he may be er- 
dowed. 

(6) Et habeat rationabile eftoverium interim de communi,'] Britton 
hitht ^€ eux eient des iffues del intier de les terres lour covenable 

/uftenancey &c. 

Fleta iaith, Ubi inveniantur ei necejfaria honeUe de hareditate com- 
muni J donee rationahilis dosfuerii ei affignata. 

So as efio-verium here is taken for fullenance : there is an opinion 
in our books, that the widow cannot kill any of the oxen of the 
hufbands, whiles (he remain in the houfe; but the Regiller faith, 
Slu«d interim habeant rationabilia eji.o'veria de bonis eorundem marito^ 
rum, which feemeth to be an expofition of this branch. 

In the ftatutc intituled, De catallif felonum, it is faid. Cum ibidem 
emftus coram juftieiariis noftris fuerit convidius de felonia, tunc rejid, 
cdtaliortan ultra efioverium fuum fecundum regni con/uetudinem nobis 
remaneant; where eftotterium iignifieth fudenance, or aliment, or 
nourifhment. This word eftoverium commeth of the French 
verb efio^tr, id eft, alere, to luftain, or nouriih, and this agreeth 
with the faid old books, and in this fenfe it is taken in the (la- 
tate of Gloc* Trover eftomers in 'vi'ver et vefturct that is, things 
that concern the nouriihment, or maintenance of man in fvi^iu 
n 'oeftitut wherein is contained meat, drink, garments, and 
habitation. Alimentorum appellatione 'venit ^uiSius^ <veftiius, et ha- 
Utatio, 

When efiovers are rcftrained to woods, it fignificth houfebote, 
hedgebote, and plooghbote. 

(7) 4/^^^^^*^^ autem ei pro dote fua tertia pars totim terra mariti 
fiiiy &c.] See for this in the firft part of the Inftitutes, feft. 37. 

(8) Nulla njidua diftringatur adfe maritandam, &c.] 1 his is to 
be underftood of widowes tenants in dower of lands holden of the 
king by knights fervice in chiejfe, and thereupon (he is called the 
kings widow, and if the' kings widow marry without licenfe, ihe 
fliaU pay a fine of the value of her dower by one year. 

And the reafon of this law is yeelded wherefore they Ihould not 
marry without the kings licenfe, Ne forte capitalibus inimicis domini 
regis maritentur. 

And old readers have yeelded this reafon, left they (hould marry 
onto flrangers, and fo the treafure of the realme might be carried 
out, and others fay that the reafon is for that upon the affignement 
of her dower ihe is fworn in the chancery, ^ue elne mar ier fans li* 
cen/e, et pur ceoji el fait encont.fonferement elf err a fine. 

Others fay that it is a contempt to marry without the kings 
licenfe, and againil this flatute, and therefore for this contempt ihe 
ihall make a fine. 

If the kings tenant in capite dye feifed, his heire female of full 
age, if ihe marry without the kings licenfe, (lie (hall pay no fine, 
for (he is no widow, and the words be nulla 'vidua diftringatur^ 
&c. ^ 

\i the queene being the widow of a king be endowed, and marry 
without the kings licenfe, becaufe (he is endowed of the feifon of 
the king himfelfe, (he is out of this (latute : but at the parliament 
holden in anno 6 H. 6. it is enaded by the king, the lords tem- 
porall, and the commons, that no man (hould contradl with, or 
marry himfelfe to any queen of England, without the fpeciall li- 
cenfe or afTent of the king, on pain to tofe all his goods, and lands; 

C 3 to 
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Prer. Regis, cap* 
4. Scamfl)rd 
prer. 17. 
F. N. B. 265. c. 
Britton, fol. at. 
a. & 29. b. 

Rot. pat. 4 £. I. 
m 31. 

Bra^t. ubi fupra* 
Ficta, lib. I. ca. 
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35 H. 6.52. 

ForteC 



35 H. 6. 52. 
15 E- 4- '3-. 



Rot. Pari, anno 
6 H. 6. nu. 41. 
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Cap. ^^ 



to which aft the biihops, and other lords fpirituall save their .con-. 

fent, as farre forth, as the fame fwerved not from the law of God, 

and of the church, and fo as the fame imported no deadly fin. 

^ee Ae iirft part (9) Si de alio tenuerit.] This is to be underftood, where fuch a li» 

of the Inftitutes, cenfe of marriage in cafe of a common perfon was due by cuftomc, 

it^ J74« prefcription, or fpeciall tenure, the words being Ji de alio tenueriti 

and this expofition is approved by condant and continual ufe aii4 

experience, Et optimus interpres legum confueiudo^ 



CAP. VIII. 



^^OS vero (i), vel balUvi nojlri 
(2J, non fetjiemus t err am ali^ 
quam^ vel redditum (4) pro debito ali-^ 
quoy quamdiu cat alia debitoris prafentia 
fufficiunt ad debt turn reddendu/n (3)5 ^^ 
ipfe debit' paratus fit inde fatisfacere. 
jSfec pleg* ipfius debitoris (5) dijlrin- 
ganfury quamdiu ipfe capitalis debitor 
fuffciat ad jolutionem ipfius debiti. 
Etfi capitalis debitor defect rit in Jolu^ 
tione debitiy non habens unde folvaty aut 
reddere nolueritcumpojfit ( 6 )iplegii * de 
debito rejpondeanty et fi voluerint^ ha-" 
J^eant terras et redSt* debitoris: (7), 
quoufquefi eis fatisfa^f de debit\ quod 
ant ea pro eofolverint^ nifi ccpi talis de^ 
hitor monftraverit^Je ejjequietum ver^ 
jus eofdem plegios. 

♦[19] 



'll/'E or our bailiffs fhall not feifc 
any land or rent for any debtj 
as long as the prefent goods and chat- 
tels of the debtor do fuffice to pay the 
debt, and the debtor himfelf be ready 
to fatisfy therefore. Neither (hall 
the pledges of the debtor be diftrained, 
as long as the principal debtor is fuf- 
ficient for the payment of the debt. 
And if the principal debtor fail in pay- 
ment of the debt, having nothing 
wherewith to pay, or will not pay 
where he is able, the pledges (hall 
anfwer for tl\e debt. And if they 
will, they {hall have the lands and 
rents of the debtor, until they be fa- . 
tisfied of that which they before payed 
for him, except that the debtor can 
fhew himfelf to be acquitted againft 
the laid furetics. 



(PI. Com.- 4.57. In Sir Tho. Wrothes cafe. PI. Com. in the Lord Bcrklies cafe, &c. Plow. 440* 
Regift. 158. Infra, c 18. 33 H. 8. c. 39.) 

( 1 ) Nos *uero.] Thefe words being fpokcn in the politique 
capacity doe extend to the fucceflbrs, for in judgement of law the 
king in his politique capacity dieth not. 

(2) Fel hali'vi noftri,"] In this place the iherifFe and his under^ 
bailiffcs are intended and meant, and to this day the fheriffe ufctk 
this in his returns, Infra bali<vam meam, for Infra comitatum^ 
&c. 

(3) Non fetjiemus terram aliquant, ^vel redditum pro debito aliquo^ 
quamdiu cat nil a debitoris prafentia fiifficiunt ad debitum reddendum.^ 
By order of the common law, the king for his debt had execution 
of the body, lands, and goods of the debtor: this is an aft of grace» 
and reftraineth the power that the king before had. 

(4) Redditum.'\ For the feverall kinde of rents, fee the firft part 
of the Inftitutes; Lit. lib. 2. cap. 12. whereunto you may adde, 
1. Redditus ajjifus, or redditus afjifa: vulgarly rents of affife are the 
certain rents of the freeholders, and ancient copiholdersj becaufis 

they 



Seejthe firft part 
ofthejnfiituttfs; 
and hereafter, 
cap. 28. 

See Artie, fuper 
Cart. cap. 1 1. 
h. 3. fol. 12. b. 
Sir William 
Herbert's cafe. 
fEliz. Dicr 224. 
Walter de 
Chirton's cafe. 
24 E. 3. 
Pi. Com. 32. 
Debet femper 
prittcipaOi excutl 
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they be aflifed, and certain, and doth diftinguiih tlie fame from anteqitd per^n^ 

ndditus mthiUs, farm rents for life, years, or at will, which are "^^*'^/'/|^'^£^ 

variable and incertain. 2, Redditus albi, white rents, blanch farmcs, ■^o"/g^aM, Te" V, 

or rents, vulgarly and couimonly called quitrents ; they are called 2. ca. 10. & 29. 

white Ten ts, becaufe they were paid in filver, to diftinguifti them 18 E. i.Stat. 

from work-di yes, rent cummin, rent corn, &c. And again thcfe <*« ?»® warrant* 

arc called, 3. Redditut nigth black maile, that is, black rents, to ''^["'^cJt?^. 

diflinguiih them frpm white rents; fee Rot. clauf. 12 H. 3. m. 12. ,a & 14/cuf- 

JUx conceffit bominibm de Andenjor ntamriade M, F, A, iS>\, Reddendo tumicrde Norm* 

fer oMHum ad Scaccar. Regis Lxxx. li. blanc, de Antiqua firma, 4, ca(>. 60. Vide 

Redditus re/oluti be rents ifluing out of the manors, &c. to other ^V ^^' ^ ^> 
lords, &c. Feodifirma^ fee farm, for this kinde of rent, vide infra 
!Gk)c. cap. S, 

After the ftatute of 33 H. 8. cap. 39. was made for levying of 
the kings debts the ufuall proceiTe to tlie (heriiFe at this day, is, 
^uod diligiietgr per facramentum prohorum et legalium homnum de 
hedi*va tua^ k^c, inquiras qua et cujufmodi bona et catalla, et cujus 
precii idem (debitor) babuit in diila baliva tuoy ^c, Et ea omnia 
capias in manus noftras^ ad 'valentiam debiii prttdi3\ et inde fieri fac* 
dibitum pradicV y i^c, Et fi forte bona et catalla pr^dicl* (debitoris) 
md jolutionem debiti pradiii* non fujficerenty tu?ic non omit t as propter 

mliqnam libertatem, quin earn ingrediaris^ et per facramentum prafat^ j, ^ 

frobommy et legalium bominum diligcnter inquiras, quas terras et qua cianv. li. 10. 

tenemental et cujus annui 'valoris^ idem (debitor) habuityfeufciftusfuit ca. 3. 

in diSia bali*va tua, ^V . Et ea omnia etfingula in quoriimcunque mani- Britton, cap. 28, 

bus jam exifhint^ extendi fac^^ et in manus nofiras capias , ^c, Et capias ** '^'^» ''^* *• 

pradi^* dehitorm» it a quod babeas corpus pradicT (debitoris) ad fa- p.^^'g, j--^ e 

tisfflc* nobis de debito pradi^* pi. Com. 440. * 

Whereby it appeareth, that if the goods and chattels of the kings Fep> 'g cafe, lib. 

debtor be fufficient, and fo can be made to appeare to the (hcriffe, 3- ^'"1; n» Sir 

whereupon he may ievy the kings debt, then ought not the fheriiFe bm's*<S*e^rb 

to extend the lands, and tenements of the debtor, or of his heire, or - (q\^ jy^ jg* 

of any parchifer, or terre-tenant. To conclude this point with the 22. 50. afT. p.^ 

authority of old and auncient Ockham. 21 £. 4. 21. 

Terra et tenementa debitoris regis, ad qtiafcunq\ manus quocunq; [ 2^0 ] 

titulo de'venerunt, poft debitum regis inceptum regi tenentur, fi non Ockham, cap. 

aliunde fatisfacere pojit. ^ afundlic-ur&c 

(5) AVf //fg7V/y/«x 4/^^/tfr/V.] As p]edges,orfureties to kecpe the pj*« .*^^"!* 
peace, pledges for a fine to the king upon a contempt, &c. are n »r. cap. 60. 
within this branch, but otherwife it is of mainperners, and this fol. 73, &c 76. 
appeareth by Glanvilc, to be the common law before the making Gianvll. lib. io» 
of this aa. "P*3^ 

And the author of the Mirror izAth^ceuxfont pleges queux pk'vijher 
out' cbofe que corps de borne, tar ceux ne font propment pledges, me s font 
mainperners pur ceo que ils fuppofont ple-vifijables font U'ver a ceux per 
hailh corps pur corps. 

(6) Et Ji capitalis debitor d^ecerit in folutione, \^c, aut redder e 
noluefit cum pojptj] Some have thought that this branch hath taken 
away the next precedent, concerning pledges, but both doe Hand 
well together, for reddere noluerit cumpojjit muft be underftood, when 
the principall is able, and yet his ability cannot bee made to ap- 
peare, being in money, treafure or the like, or in debts owing to 
him, which he conceales, and will not reddere, fo as de non appa^ 
rentihus, et non exiftentibus eadem eft lex, and in that cafe, pkgii de 
debito refpondeant, and yet the former branch concerning pledges 

C 4 doth 
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deth ^nd, where the pledges can make it appeare to the (henSc, 
that he may levie the kings debt : fee in the ftatute of articuli/ufer 
car/as, cap. 11. 

(7) Et^ 'voluerintf haheant terras ^ it redditus dehitoris, &o.] 
• Upon thefe \^rds feme have faid that the writ de pUgiis acquit' 
tandis b grounded, and feeing no mention is made in this ftatute of 
any deed, the pledges (hall have that writ without any deed. And 
if the pledges have any deed, covenant, or other afiiirance for 
their indemnitie, then may they take their remedie at the common 
law; ^ but it appeareth by Glanvile that this was the common law, 
for he faith, Soluto *vero eo quod debetur ab ipfis plegiisf recuperare 
tnde poterint ad pr'tncipalem debitorem, Ji poftea habuerit unde eis/atis^ 
facere poffit per principale placitumy and fet downe the * writ de plegih 
acquietandis. 

Note here is a chapter omitted^ viz. nullum f cut a^um^ *vel aux^ 
ilium ponam in regno nofiro niji per commune couciliu regni nojlri^ which 
claufe was in the charter, anno 17 regis Johannis, and was omitted 
in the exemplification of this great charter^ by £d. i. vide 
cap, 30* 



CAP. IX. 



QIVITAS London' haheat omms 
libertates fuas antiquas^ et confue^ 
tudines fuas, Praterea volumus^ et 
iOTuedimuSy quod omnes alia civitates^ 
hurg\ et vilLry et barones de quinque 
portubusj et omnes alii portus, haheant 
emnes libertates^ et liberas confuetu^ 
dines fuas. 



TpHE city of London (hall have 
all the old liberties and cuiloms^ 
which it hath been ufcd to have. 
Moreover we will and grant, that all 
other cities, boroughs, towns, and 
the barons of the five ports, and all 
other ports, (hall have all their liberties 
and free cuftoms. 



(Cro. Car. 251. 45 Ed. 3. f. 26. 5 H. 7. f. 10, 19. 11 H. 7. f. 21. 
3Bulilr*2. Mirror, 311.) 



5 Rep. 63. % Rep. 125. 



' Mirror, ca* 5* 

Flet«, lib. 2. 

cap. 4S. 

Pl.Com.foL 

400. 

5 H. 7. 10. 19. 

SH.7.4. "H. 

7. 21. 

28 Afiif. 24. 
45 E. 3. 26- 
See Z&.S of par- 
liament. Art. 
fuper chartas 
C.7.W. 3. . 
cap. 9. 7 R. 2. 
nient imprimee. 
9 H. 4. cap. X. 
2 H. 6. cap. !• 
&c. 

Sec the firft of 
the Inftit. fed. 
7- 31. 
8 H. 7. 4. b. 



' This chapter is exeellently interpreted by an ancient author, 
who faith. In pointe que demaunde, que le Citie de Londres eit /et 
auncient fr am hi/esyet fes frank cuftomes,eft interpret able in ceft master, 
que les citizens eient lour frauncbifts, dont ils font inherit per lojaU 
title, de dones, et confrmements des royes, et les queux ilz ne ont forfeits 
per nul abufiony et que ilz eient lourfranchifes, et cujlomesy que foni 
fufferable per droits et nient repugnant al ley : Et le interpretation que 
efi dit de Londres foit intendu deles cinque portSy et des autres lieUsy and 
this interpretation agrecth with divers of our later books. 

It is a maximc in law, that a man cannot claim any thing \>^ 
cufton^e or prefcription • againft a ftatute, unlcffe the cuftome, or 
prefcription be faved by another ftatute; for example: they df 
London claim by cuftome, to give lands without licenfe to mortmain' 
becaufe this cuftome is faved, and preferved, not onely by this chap- 
ter of M^gna Charta.hvLt by divers other ftatutes, etfc de ceteris. 
See more in particular concerning London, in the fourth part of 
the Inftitutes, eap. Of the Courts of the City of London. 
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CAP- X. 

\7VLLUS JRJtringatur ad fa-^ Vf O man fliall be diftraiiicd to do 

cinubim majusfervitium defeedo ^^ more fervice for a knights fee, 

miStis^ nee de alio libera tenementOy nor any freehold, than therefore is 

fuam inde dibetuu due. 

(CoftiimierdeNorm. cap. 114. foL 132. b. i Roll, 164. ft Roll, iSi. xo Rep* xo8. Fitz. ATOvry* 
9(>iS7>»».Pigw.a43. i4H.7.f.x4.FittaBrief»66i»88i, 882.FitzPnirog.28.V.N.B.f. 15.) 

\ That this was the atincicnt law of England^ appcarcth by Glan- Olaiw. li. r». 
'vill, and alfo ihiat the writ of Nt injufte wxts^ was not grounded ^^ ^' 'j^*^ . 5| 
y>n this aft, appeareth alfo by him, for he faith, EtaUa qu^dam Briaon.S'j*^ 
plmdtm, 'uelutiyji quis conqueratur fe curia de domino fuoy quod coti" Fleu, li. 5. cap. 
fattudinesy et indebita fervitiay vel plus /er<vitii txigit ah eo, qua inde %%. lib. 2. c. 6o* 
facertdebeat: and fctteth down the form of the writ of Ne injufie Brit. c. ^7. fo. 

'otxes ; Rex N, /alutem, Prohiheo tibi, ne injufte vexes, *vel 'oexari °* * 
fenmittas H. diUbero tenemento fuo, q^od tenet de te in tali 'villa, nee 

endtab eo exigas, out exigi permit t as confuetudines 'vel fervitia, qua tibi 

pedefacere non debet, ISc. 

^And another ancient author which wrote of the ancient laws Mim>r,cap,.». 

»ng before thb ftatate, maketh mention of the writ of Ne injufte i i^ & cap. 5. 

i»ekts. § I. 

Hereby it appeareth how they are deceived, that hold that this f. N. B. 10. t, 
^"^t is grounded upon thb aft, and how neceflary the reading of PI. Com. 24.3. b. 
«icient authors is, to give the ancient conmion law his right, as 
hereby it appeareth. 

3*- ^<>rosof the ftatute he,nullus diftringatur, therefore if the Pl.Coin.94.243. 
lord incroach more rent of the fame nature, by the volunury pay- 10 H. 7. 11. h. 
mentofthe tenant, he fliall not avmd this incroachmcnt in an l^elii \^ 
avowiy, but in an affife cejfauit, or ne injufte 'vexes, the tenant (hall 33' ,4' e. 4. 7I 
avoyd the incroachmcnt; this rule holdcth not in cafe of a fuc- b. 8 E. 4. 28.b. 
ceflor, or of the iflue in taile, for they (hall avoyd it in an avowry, 4 E- »• Avow. 
bat if the fervice incroached be of another nature, the tenant ^- i«E.2. 
ihall avoyd that fcafon in an avowry, for mdjus fervitium implieth ^J E^i fibid. 
a greater exaftion of the fame nature: if the incroachmcnt of the 131/5 £.4.2. 
lame nature be gotten by cobertion of diftrcflfe, there the tenant i6E.4.u. 
IhaJl avoyd that feafon in an avowry, for nuUus diftringatur ad fa^ 20 E. 4. 11. 
€iendum majus Jer'uiHum. But if ai> incroachmcnt be made upon a C'^'^}^ v 
tenant m taU, or tenant for life, or any other, who cannot maintain ', *. 
* writ oing injufte 'vexes, nor a contra formam coliatioms, nor other rf^. A JtS* 
remedy, he (hall have an aftion upon this ftatute; for this ftatute «^**^^*^ 
intendeth to relieve thofe, which had no remedy by the common 
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2 2 Magna Charta* Cap. 14. 

30| iz. action by bill in the kings bench, becaufe he that is in €ufi§dia 

Artie, fuper marefchalli ought to have the priviledge of that court, and 

PU Com. 208. b. ^^^ ^^ taketh not away the priviJedgc of any court, becaufe if he 

38*air.p.2o. * fhould be fued in any other court, he Ihould not in refpeft of his 

iimil. priviledge anfwer there, and fo it is of any officers, or miniflers of 

that court : the like law is of the court of chancery, and eichequer. 

3 . Any adlion that is ^uare <vi et armis, where the king is to have a 

fine, may be purchafedout of the chancery, retournable into the kings 

bench, as eje£iionefirma trns, *vi et arpiis, forcible entry and the like, 

9H. 7. TO. 4* And a replevin may be removed into the kings bench, be- 

19 E. 3.aflifc84- caufe the king is to have a fine, and fo it is in an aifife brought in 

' ^li^ii'*'^*^' ^^^ county where the kings bench is. 

1 H 7 il^ ^* Albeit originally the kings bench be retrained by this ad 

j6E.3.bre.66i. ^^ hold plea of any real adion, &c. yet by a mean they may. As 

if a writ in a real a£lion be by judgment abated in the court of 

' common pleas, if this judgment in a writ of error be reverfed in 

the kings bench, and the writ adjudged good, they (hall proceed 

upon that writ in the kings bench, as the judges of the court of 

common pleas fhould have done, which they doe in the default of 

others, for neceffity, left any party that hath right fhould be without 

Stat, it Mlrton, remedy, or that there fhould be a failer of jufHce, and therefore 

cap. lo. flatutes are alwayes fo to be expounded, that there fhould be no 

failer of juftice, but rather then that fhould fall out, that cafe (by 

conftru6lion) fhould be excepted out of the flatute, whether the 

ftatute be in the /negative, or affirmative. 

6. In a redifjeifiny or the like. 

(3) Curia nofiraA Are words colledive, and not onely extend 
to the kings bench, but into the court of efchequer, vide artic. fupcr 
Cart. cap. 4. 
F, N. B. 190. When judgment is given before the fhcrifFe, and the tenant 

2x4. 246. hath no goods, &;c. in that county, he may have a certiorari to 

remove the record into the kings t>ench, and there have execution, 
for that is not flacitum. See more hereof in the fourth part of the 
Inllitutes, cap. Of the Court of Efchequer. 



t 24 ] CAP. XIL 

ip £ COGNiriONE S de nova A S S I S E S of novel difTeifin, and 

"^^ dijfeijina^ et de viorte antecejforts of mortdancefler, £hall not be 

(2), non capiantur nifi infuis comitat' taken but in the (hires, and after thi? 

(l), et hoc modo; Nos vero Ji extra manner: if we be out of this realm, 

regnum fuerimus^ capitaP jujiic* our chief juflicers (hall fend our juf- 

n^ri (3) mittent jujiiciar* noftros ticers through every county once in 

per unurnquemque comitat um^ feme I the year, which, with the knights of 

in ann*y qui cum militlbus eorund* in the (hires, (hall take the faid affifes in 

com^y capiant in com' illis aj/if, thofc counties; and thofe things that 

fra:di£i\ Et ea qua in adventu at the coming of our forefaidjulticers, 

fuQ in illo comtat^ per jujlic* rojir* being fent to take thofe aflifes in the 

pnsdiSV addiSias ajjijas capiendo vii£pSy counties, cannot be determined, (hall 

termnari non pojiint, per eofdem termi- be ended by them in fome other place 

neni* alibi in itinere fuo (4). Et ea in their circuitj and thofe things, 

qua which 
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fua per eofdem^ propter dtfficultatem ^hich for difficulty of fome articles 

uliquorum articulorum Urnunari mn cannot be determined by them, ihall 

poffuntj rife rant* ad jvftkiar* nojiros be referred to our jufticers of die 

di banco J et ibi terminentur. , bench, and there Ihall be ended. 

(12 Rep. 3i» 5«« 13 Rep. 8. Fltt. Affize, 11. 8 Rep. 57. Fit*. Mortdanc. 2, ai, 53. 14 Id. 3^ 
£23. I AnicxSon, 230. 2 H. 4. f. ly 20. Regift. 197. 13 Ed. i* ftat. x. c. 30.) 



Before the making of this ftatutc, the writs of aflife of novel 
ajfeifin^ and mordanc* were retournable, either coram rege, or into 
the coon of common pleas, and to be taken there, and this appeareth 
by Glanvill^ Coram me, W coram jufticiariis meis. But fince this 
ibtute, thefe writs are retournable. Coram jufticiariis noftris ad 
affifas, cum in partes illas 'venerint ; by force of thefe words, Mittent 
jvfticiarios noftros per unumquemque comitat* noftrum femel in anno, 
qui cum miUtibus eorundem comitatuum capiant in comitat^ illis ajjifas 
pradia^. 

(i) Nijtin/uis comitatibusA This tended greatly to the eafe 
of the jurors, and for faving of charges of the parties, and of time', 
fo as they might follow their vocauons, and proper bufinefle, and 
the rather, for that the affife of novel dijfeifen vr^sfrequens et fefti^ 
mum romedium in thofe dayes, and fo was the aflife of mordanc* alfo. 
It is a great benefit to the fubjed to have juftice adminiftered unto 
him at home in his owne country. 

For an aflife of novel dij^ifin, and aflife of mordanc\ fee the firfl; 
part of the Inftitutes. 

And where BraAon faith, Succurrilur ei (i. dijfeifito) per recogni- 
tionem affifig nova dijfeifina multis vigiliis excogitatam, et inventam 
recuperandee poj/ejffionis gratia, quant dijfeijitus injufte amifity et fine 
jttdicio, ut per fummariam cognitionem abfq\ jnagna juris fokmnitate 
quafi per compendium, negoh'um terminetur. See the Cuftumicr de 
NormaneT, (compofed, as hath been faid,in 14 H. 3.) fed. 91. & 
91* of the aflife oi novel dijeifin, which being invented and franked in 
England, as BraAon and others have teflifled, muft of ncceflity be 
transported into Normandy. 

But where we yeeld to Bra6lon, that the aflife of novel dijfeifin 
was fo invented, fo he muft yeeld to us, that it was a very auncient 
invention, for Glanvill maketh mention thereof, and of the aflife 
of mordaunc*, as hath been faid, and by the Mirror alfo the anti- 
quity of aflife de novel dijjeifin doth appeare, who faith, that this 
writ of affife of novel dijfeifin, was ordained in the time of Ranulph 
de Glanvil, 

But the cafe of 26. ajfife before touched, doth prove that the 
writs of affife are of farre greater antiquity, for there it appeareth 
that in an a^fi oi novel dtffeifin, claimed to have conufans of plea» 
and writs of affife, and other originall writs out of the kings courts 
by preicription time out of minde of man, in the times of S. Edmond, 
and S. Edward the Confeflbr, kings of this realme before the con- 

Socft, and fliewed divers allowances thereof; but true it is, as 
lie ancient authors afiirme, that a new forme of writs of aflife, for 
the more fpeedy recovery of pofl'eflion,. which were called /^/»^ 
remedta, was invented in England fince the conqueft, and were 
called brevia de ciffifa nova dijfeifina', which writs fo altered con- 
tinue {o until this day, and according to the alteration is cited in 
the Ct0umiet9 cap. 93. fol, 107. b. 

If 
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If an aSfe be takon in frofrio eomitatu^ and the tenant pleade^ 
axui after the affife is difcontinued by the non whu of the juflices^ 
t^ ad extends to the aflife, bat not to a i^eattachment thereupon* 
for that the ailife was £rR. arraigned and examined in the proper 
coanty« neither doth this aft extend to a writ of attaint, brought 
upon the vcrdift of the recognitors of the affife : and herewith 
agreeth Britton, who faiths Et tout conteim Ut gr^tnd Chre, desfrari'^ 
cpijesy que afzuns ajjifes Joient prifes in counties ^ pur ceo ne intent nul que 
certifications, et attaints auterfoitx, ejirepUdes, &c. 

And Brafton iaithy £/ y^ ad hoc Je habeat communis libertas, quod 
afft/a extra comitatum capi non debeant, non feqmtur quod propter hoc 
retnameant jurat €e in com^ capiendie\ aliudenim babet pri^ilegium affifa^ 
et aliud jurata* 

An aiiife is brought in the king's bench, then being in the 
county of Suff. (as it may be, as hath been faid) -of lands lying in 
that county, the tenant plead in bar re, the pi' reply and pray the 
afliie, the kings bench is removed to Weflm. and there the pT 
prayed the affife, this ilatute is, that the affife (hall not be taken 
but in the county, and now the kings bench is in another county, 
and the originall cannot goe out of this place, for when a record is 
once in tliis court, here it muft remain e, wherefore by th'advife of 
all the judges, the afhfe was awarded at large, quia nihil dicit, alid a 
mfi ^/«j granted in the county of Suf. that there might the affife 
be taken. A cafe worthy of obfervation, how by this expofitioa 
both the parties fate was preferred, and the purvion of this (latute 
obferved. 

Yet in fome cafe notwithibnding this negativre ftatute, the aifife 
fhould not have been taken in his proper. county. And therefore 
if a man be diifeifed of a commote or lordftiip marcher in Wales» 
holden of the king in capite, as for example cSf Gewr/, the writ of 
affife fliould have been direded to the fherife of Gloc. within the 
realme of £ngland, and albeit the land of Gonvre was out of the 
power of the Iheri^ of Gloc being out of his county within the 
dominion of Wales, and this (latute laith that the ailife ihall not be ' 
taken but in his proper county, yet was the aflife taken in the 
county of Gloc. and judgment thereupon given and afiirmed in a 
writ^f error: and the reafbn is notable, for t-he lord marcher though 
he hsidjura regalia, yet could not he doc juftice in his owne cafe, 
and if he fhould not have remedy in this cafe by the kings writ out 
of the chauncery in England, he fliould have right and no remedy 
by law given for the wrong done unto him, which the law will not 
fuffer, and therefore this cafe of neceffity is by conftrudlion excepted 
out of the ftatute. . And it was well faid in an old booke, ^uamvis 
probibetur quod communia placita non fequantur curiam noftram, nam 
/equitur propter hoc, quin aliqua placita Jingularia fequantur dominum 
regem, and the like in this negative flatute. 

Hereby it appeareth (that I may obferve it once for all) that the 
bed expositors of this and all other flatutes are our bookes and ufe. 
or experience. 

More fhall be faid hereof in the expolition of the flatute 6f 
W. 2. 

(2) Ik morte antecejforis*^ See the firft part of the Inftitate«» 
feft, 234. Cuftumier de Norm, cap. 98. fol. 115. 

(3) Nes veroji extra regnum fuerimus, capitahs juftitiarii nofiri^ 
TTiis capitalis jujiitiarius (when the kijag is extra re^nunh out cf 

the. 
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the realise) is well defcribed by Ockbam, Rige extra regftum mgentCf 

hriiu dirigebantur fub nomine prafideniis jufiitiarii et teftimonio ejujdem. 

This is he that is • conftituted by letters' patents when the king is 

CMit of the kingdome, to be cufios Jvve gardioMus regni, keeper, of 

the kingdome, and locum tenens regis, and for his time is prorexj, ^®^ Parflameiif 

fach as was Edward duke of Cornewall 13 E. 3. Lionell duke of '3^* 3- ^JJ- «»• 

Clarence 21 E. 3. And the /^^ to all originall writs, were /^/ lE^^'nu'iJL. 

Lionellojilid nofiro chariffimo cuftode Anglia, i^c, John duke of Bedford ai E. 3. fol.*3V* 

5 PL 5. Richard duke of Warwick 3 E. 4. and many others : before 

whom as keepers of the kingdome^ parliaments have been holden, 

and as hath been faid> the tefte of originall writs are under the 

name of the keeper^ which no officer can doe. when the king is 

within the realme. In 8 H. 5. a great quellion arofe whether if 

the kings lieutenant, or keeper of his kingdome under his tejie, 

doth fummon a parliament, the king being beyond fea, and in the 

meane time the king returne into England, whether the parliament 

£0 fummoned might proceed : it was doubted that in prafentia ma^ S H. 5, cap» ]\ 

Joris cejfaret poteftas minoris, and therefore it was enaded that the 
parliament ihould proceed, and not be diiTolved by the kings 
returne. Now that this ilatute is to be intended of fuch a lieute- 
nant or keeper of the kingdome, it is proved by this aft itfelfe, 
capitales jufiitiarii noftri mittent juftitiarios noftros, that is, they 
fludl name and fend juf&ces by authority under the great feale under 
their owne tefte^ which none qan doe but the king himfelfe if he be 
prefenty or his lieutenant, or the keeper or guardian of his king- 
dome, if he be, as this, aft fpeaketh, extra rcgnum : and this expofi- 
tionis made ex 'verbis et 'vifceribus a6tus. But then it is demanded, 
whether this locum tenens regis, feu cuftos regni, was called capitalis 

juftitiarius before the making of this aft, and this very name you 
ihall read in Glanvile, who faith Praterea fciendum^ quodfecundum 
confuetudines regni, nemo tenetur re/pondere in curia dominifui de aliquo 
libera tenemenio fuo fine pracepto domini regis *vel ej us. capitalis jufiiti" 
arii, where capitalis juftitiarius is taken for cuftos regni, •. \. 

It is to be obferved, that before the raigne of king: Ed, i . the kiiurs r>. ,, ,,, . . 
cniefe juitice was iometime c&lleafiimmusjufttttanus, lometimes, cap. 25, 
frafidens juftitiarius, and fometimes capitalis juftitiarius. In a7i?io Rot. Pat. an. i 
primo'E,, i. his chiefejuftice was called rtf//V«//jy«/^//iflr/«/ ad placita ^ '• 
coram rege tenenda, and lb ever fince ; and this chiefe juftice is ere- ^^^^^f yo". "'fy 
ated by writ, and all the reft of the juftices oif either bench, by rpar^orth^^ 
letters^atents. ^ Inititut. cap of 

In Glanvilcs time, and before, the kings juftices were called the Court of 

jttfiici^, the retumes of writs being coram jufiiciis meis, (a as the J^j°s'» Bench. 
kings juftices were antiently called y«/?iV/>, for that they ought not ^5"^'*' ^'^' *' 
to be only jtifti in the concrete, but ipfa juftitia in the abftraft. • Hovcnd. fol. 
Since that time, as by this great charter in many places it appeareth, 41 3. 
they are called juftitiarii a jufiitia. The honourable manner of Fortefou, cap, 
the creation of thefe juftices you may read in Fortefcue. 51. 

(4) Mtbi in itif2ere/uo.] This is taken largely and beneficiilly, 12 H. 4 20. 
for they may not only make adjournement before the fame jujlices 29 AfT. i. 
in their circuite, but alfo to Weftm. pr to Serjeants Inne, or any *7 a^- 5- 60. 
other place out of their circuite, by the equity of this ftatute, and ^ ^' 3' ^^' 
according as it had been alwaics ufed: for conftant allowance in 
many cafes doth make law. • 

» The ftatute fpeaking only of an adjournment in affife of ajxH. 4. 9. 
Movell difieifin, Sic and yet a certificate of an aflifc is within this 
ftatute. 
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Magna Charta. 



Cap. 14. 



^ Sed ftrum. ffgrtjus tfitndunt multap quit initio franfideri ttm 
tfdruttt. 

• Time found out, that becaufe the jufticcs of affifc came not but 
once in the yeatr, And that any adjournement could not haire beene . 
made by this ad, unles the jurors had given a verdid, for this z£k 
£aithprofter difficuhatem filiquorum articulcrum, and not upon demur- 
rer, doubtfull plea, Eftoppef, Sec. * or for prefervation of the kings 
peace, and no provifion was made by this a£t, if the ten. in the 
a£ife ofmordaunc. had made a foreine vowcher, or pleaded a foreine 
plea : all thefe are holpcn by the flatute of W. 2. cap. 36. as ihall 
appeare when we come thereunto. 



. 34afll 3. 43 afl*. i. 3 H. 4. iS. 22 H. 6. 19. 
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CAP. XIII. 



jaSSISM de ultima prafentatione 
•" femper capiantur coram jufiiti^ 
ariis de banco^ et ibi terminentur. 



ASSISES of darrein prefent^ 
^^ ilient fhall be alw^y taken before 
our juftices of the bench, and there 
fhall be determined. 



(Regift. 30. 13 Ed. I. ilat. i. c. 30.) 

Clanvi!,lib. 13. It appeareth by Glanvil, that before thi^ ftatute the writ of 
cap. 16. iS, 19. darrein pre/entment was retornable coram mt vel jujiic, meis. And 
fol! 278* &c.^ ^^ '■^^^°" °f ^^^^ ^^ ^^^ ^°^ expedition, for doubt of the 

Briaon,cap. 90. l^ps» ^ ^ 

fol. 222. By the ftatute of W. 2. it is provided, that juftices of «^ 

F!eta,lib. 5.C.11. prius may give judgement in an affife of darrein prefintment^ and 

W. 2. cap. 30. 5 Mar. Dier. 135. 9 £liz*Dier. 26o'« 



CAP. XIV. 



y IBER homo (i) nm amercietur 
"^ {2) pro paruo deliSio^ nift fecun-- 
dum modum illius deli£iiy et pro magno, 
deliSio fecundum magnitudinem deli£fiy 
faho fibi contenemento fuo (3) ; et mer~ 
caior eodem modo^ Jalva merchandifa 
fua (4), et villanus alterius quam nof- 
tery eodem modo amercietur : (5) faU 
vo wainagio fuo (6), Ji incident in 
mifericordiam nojiranu Et nulla pra- 
4i£farum mifericordiarum ponatury niji 
per facr amentum proborum et legalium 
hominum de vicineto. Comites et ba- 
rones non amercientury niJi (7) per 



A Free man fliaU not be amerced 
for a fmall fault, but after the 
manner of the fault; and for a great 
fault after the gr^tnefs thereof, (aving 
to him his contenement; and a mer- 
chant likewife, faving to him his mer- 
chandife; and any other's villain tharf 
ours (hall be likewife amerced, faving^ 
his wainage, if he fall into our mercy. 
And none of the faid amerciaments 
ftiall be affeffed, but by the oath bf 
honeft and lawful men of the vicin- 
age. Earls and barons fhall not be 
amerced but by their peers, and after 

the 



Cap. 14; 



Magna Charta. 
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pares (8j fuos^ ef mn nifi fecundum 
tnodum deliSli. Nulla ecclefiajlica 
perfona (9) amercletur Jecundum quan- 
titatem beneficii {^10) fui ecclejiafliciy 
fedjectmdum laicum Unementum fuum^ 
et fecundum quantitaiem delist, 

(Mirror, 312. 3 £d« x. c. 6. Regid. 1S4, 1S7. i /Roll, 74, 446. Br. Amercement, 2, 25, 32, 339 
$3, 65. 10 H. 6. fo. 7. 7 ^, 6. fo. 13. 19 Ed. 4. fo. 9. 2 Bulftr. 140. 3 Bulftr. 279. 21 £<!• 4.' 
fb. 77. 8 Co. 38, 59.) 



the manner of their offence. Na 
man of the church (hall be amercco 
after the quantity of his fpiritual bene- 
fice, but after his lav-tenement, and 
after the quantity of his offence. 



(i) Liher homo.^ A freeman hath here a fpeciall underflanding, 
and is taken forhim, qui tenet li^ere, for a free-holder, as it is taken 
in the 'venire fac. where duodecim liberos. Sec, homines, are taken for 
free-holders, and this appeareth by this adl, which h\i]i,/al'vo con- 
tenemento /uo^ whereof ' more iha!l be faid in this chapter. The 
words of this adl being liber homoi it extendeth as well to fole cor- 
porations, as bifhops, &c. as to lay men, but not to corporations 
aggregate of many, as major and commonalty, and the like, for 
they cannot be comprehended under thefe words liber homo, 
3cc. 

(2) JmercieturJ] This a£l extends to amerciaments, and not to 
fines impofed by any court of juftice: v^hat amerciaments be, and 
whereof this word amerciament cometh, fee the 8* book of my 
reports, fee alfo there, that this ftatute is in fome cafes of amercia- 
ments, to be intended of private men, and not of amerciaments of 
officers, or minifters of juftice, fo as liber hcmo is not intended 
of officers, or minifters of juftice. And how, and in what cafes 
the affcrment fhall be, you fhall alfo read there, together alfo with 
the ancient authors, and many other authorities of law, concerning 
thefe matters. 

It appeareth by Glan*vile that this aft was made in affirmance of 
the common law, as hereafter (hall appeare, but yet the writ de 
moderata mi/ericordia, is grounded upon this ftatute, for it reciteth 
the ftatute and giveth remedy to the partic that is exceffively 
amercied. 

(3) Salvo contenemento fuoJ] Firft for the word, you fhall read it 
in Glanvile, Eft autem mifericordia domini regisy qua quis per jura- 
mentum legalium hominum de 'viceneto eatenus amerciandus eft, ne quid 
defuo hcmrabili contenemento amittct. 

Apd Brafton, Salvo contenemento fuo. 

Fletai, coutinentia, ' 

2. For the fignification, conteneraent fignifieth his countenance, 
which he liath, together with, and by reafon of his free-held, and 
therefore is called contenement, or continence, and in this fenfe 
cloth the ftatute of i E. 5. and old Nat. Brev. nfe it, where coun- 
tenance is ufed for contenement : the armor of a fouldior is 
Jus countenance, the books of a fcholler his countenance and the 
like. 

i4) Et mercator eodem modo fal'va merchandifa fua,'\ For trade 
uaffique is the livelihood of a merchant, and the life of the 
commonwealth, wherein the king and every fubjeft hath irttereft, 
for the merchant is the good bayliffe of the realme to export 
and vent the native commodities of the realme, an4 to im.port and 
W. In ST, D bring 



Vide W.I. 
cap. 6. 



W. i.cap. \%^ 
11 H, 4,5. 
Lib. 8* fol. 39f 
40. 
Greyflie*8 cafe. 

Glanvil, lib. 9* 
cap. It. 
Fleta, lib. !• 
c. 60. 

10 £. 2. a£bioii 
fur le ftatut. 84. 
Regift. 86. 184. 
187. 

[28] 



Glanvil. ubi Tup* 



Bra£lon, lib. 3, 
fol. 1 1 6. 
Fleta, lib. i. c« 
43. W.i«cap.6* 



I £. 3. cap. 4* 
Stat. 2* 
VeuN.B.fol.iX. 



zS. 



9tt tbe fifft part 
of^thelnftittiiet. 



Magna Charta. 



Cap« 14. 



See the firft ptrt 
of the Inftitutesy 



Cicero. 
Iffirror* cap* i. 

fea. 3. 

3^E. 3. 31. 
4H.6,7.9H.6^ 
19 £.4. 9t 
«iE.4.77.b. 
Mirror^ cap. 4. 
de anterciaiiu 
3 E« 3.Coron« 

Stanf. pi. cor. 
fol. 35. b, 
^Mirror, ubi fup» 
Written, fol. 17. 
b. & 34. b. 
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Britcon, cap. z. 
fol» 36. 



BraQon» lib. 3. 
foi. I t6. b. 
Brit. fol. a* b. 
FIf ta, Ub. u 



bring In t^e nQceGj^ry commodities for thp defeope zod benefit of 
thcr realme. 

(5^ Et 'villanus akerius quam ntfier eodtrnmodo amerciitur /aj*v9 
wainagio/uo.'j Here vUlanus is taken for one that is a bondjnan» 
nqti'vus de fanguint or /er*vu5, 

A viUein is free tofue.and to Wfaed, by and againft all meit, 
faving his lord. 

(6) Salvo wjaiitagio /uo.'] Wainagium, is the contenement or 
countenance of the vilten, and cometh of the Saxon word nvagna^ 
which fignifieth a cart or waine, wherewith he was to doc villein 
fervicc, as to carry the dung of the lord out of the fcite of the 
mannor unto the lords land, and calling it upoa the fame, and the 
like, and it was great reafon to fave his wainage, for otherwifc the 
miferable creature was to carry it on his back; it is faid here 
ivainagio fuo, but yet the lord may take it at his pleafure. 

Bxit hereby it appeareth, that albeit the law of England is a 
law of mercy, yet is it a law, which is now turned into a fhadow^ 
for where by the wifdome of the law, thefc amerciaments were 
inilituted to deterre both demaundants and plaintiffs from unjuft 
fuits, and tenants, and'defendants from unjuft defences, which was 
the caufe in ancient times of fewer fuits, but now we have but a 
fhadow of it. Habemus quidtm /enatuS'Confullum,/ed in tahulis re^ 
coHditum, et tanquam giadium in 'vagina repojitum. 

(7) Comites et haronts non amercientur niji per pares y frc] Al- 
though this ftatute be in the negative, yet long ufajge hath pre- 
vailed againft it, for the amerciament of the nobility is reduced to 
a certainty, uix, a duke lol. an earle 5I. a bilhop, who hath a 
baronie 5 1. kc, in the Mirror it is faid that the amerciament of an 
earle was an CI. and of a baron an C. marks. 

It is faid that a bilhop ihall be amercied for an efcape 100 1. 
A gayler (hall be amercied for a negligent efcape of a felon attaint 
lOoL and of a felon indited only 5I. 

If a noble man and a common perfon joyne in an aftlon, and 
become nonfute, they (hall be feverally amercied: 'viz, the noble 
man at C s. and the common perfon according to the ftatute, there- 
fore when a lioble man is plamtife, it is policy rather to difcontinue 
the action, then to be non-fuite. 

(8) Per Pares,'] By his peeres, that is, by his cqualls. 

The generall divifiOn of pcrfons by the law of England, is ei- 
ther one that is ncble, and in refpedt of his nobility of the lord* 
houfe of parliament, or one of the commons of the realme, and in 
refpedl thereof, of the houfe of com moms in parliament: and as 
there be diverfe degrees of nobility, as dukes, marqueifes, carles, 
vifcounts, and barons, and yet all of them are comprehended vvithia 
this word, paresy fo of the commons of the realme, there be knights, 
efqulres, gentlemen, citizens, yeomen, and burgefles of fevcrall 
degrees, and yet all of them of the commons of the realme, and as 
every of the nobles is one a peer to another, though he be of a fe- 
vcrall degree, fo is it of the commons ; and a^ it hath been faid of 
men, fo doth it hold of noble women, either by birth, or by mjir- 
riage, but fee hereof cap^ 29. 

Bradion faith, Comites 'vero 'vel baronesy ndn funt amerei&ndiy nijt 
per pares /uos, et fee undum modum deliSiy et hoc per barenes dt fctu^ 
cario, vel coram ipfi rege. Nulla ecclejtajlica perfona amrciefur 

JutmdMm 



Cap. 1^. Magna ChartSt* tg 

fecundum quaniitatem heneficii fui eccUfiafticit fed jecundum laicum cap. 43. U lib. 
tentnt./ttum, *•, ^* ^' 

{^) Ecckfiaftica perfona.] For ccclefiafticall perfons, and ^J^^J^.];^^:^ 
their diveruties» and degrees, f«fe the kx^ part of die Inftitutes, i.cap.4,^^ 
uM Jup. Of ancient dme 

(10) Beneficium,'] Benefice. Beneficium is a large word, and is thebaionsofthe 
taken for any ecclefiaMcall jn-omotion or ^irituall living what- ?r^^'"^d^"*^ 

Here appearedi a piriviledge of the church, that if an eccle- See the firft pirt 
£afiic^ perfon beamercied (though amercianoents belong to the of the InftitiMti^ 
Idng.)^ yet he (hall not be amerciea in refped of his ecclenaflicall ^^^ ?33* 
promotion, or benefice, but in refped of his lay fee, and according 
to the quantity of his fault, which is to be afferred: and Bradtoa Braaoiiylib. j. 
fetteth downe the oath of the aiferers of amerciaments,^/ ad hoc ^ol« 126. 
fideUter faciend, affidtAunt amerdatortSy quod ntmtnim grtmjobimt ptr ^*«t*» Kb. !• Cj 
wdiumy wee aHctd deferent propter amorem^ et quod celabunt ea qns^ ^* 
eeudiermet. 



CAP. XV. 

'^VLL J vllla^nec liber homo dif- ^[O town nor freeman fhall be 
-*■ ^ tnngatur facere pontes^ out ri^ ^^ diftrained to make bridges nor 
f arias ( I )^nijiqui ab antiquffjet de/ure banks, but fuch as of old time and of 
facere confueverunt tempore Henrici right have been accuftomed ta make 
regis dvi noftri. them in the time of king Benry our 

grandfather. 

Here it is to be obferved, that in the raigne of king John, and 
of his elder brother king Richard, which were troublefome and 
irregular times, divers opprefiions, exadlions, and injuries, were 
incroached upon the fubjed in thefe kings names, for making 
of bulwarks, foitrefies, bridges, and bankes, contrary to law and 
right. 

But the raigne of king H. 2. is commended for three things, 
firft, that hb piivy counfell were wife, and expert in the laives of 
the rdalme. Secondly, that he was a great defender and main- 
fainer of the rights of his crowne, and of the lawes of his realme. 
Thirdly, that he had learned and upright judges, who executed 

JnlHc^ according to his lawes. Therelbre for his great and ne- Seecip. 35. 37. 
rer dying honour, this and many other a6fcs made in the rai^e of ^2^*^^?** 

H. 3. d6e referre to his raigrte, that matters fhould be put in ure, iJ^pS.^nu.^' 
•s they were of n?ht accuftomed in his time, fo as this chapteris 82, isR.'xcV 

^ .ieclaration of we common law, and fo in the raignes of H. 4. 4 H.4.cap. %, 

eooH. 5. the paHiaraenti refcrre to the raigne of king E. 1. who 3^^* $•«»?• ^ 

was a prince of great fortitude, wifedome and julHce. 

And divers flatutes referrc to king Edw. 3. who was a noble, a; H. 6« cap»a« 

iWfe and wariikc king, in who(e raigne, tjie lawes did principally 

ioarifli. 

Riparia^'] Is here take* for ripat which is exfrema tt e mine n tio r f 30 1 

feimt mra^ qnamfiieviut ittfinque alMt: 
^ Bat the making of bulwarks, fortrcfles, and other things of like 4H. 8. cap. 1. 

ktnde, were not prohibited by this irfl, becaufe they could not be 2 & 3 PhiJ. 4t 

ereded, but either by the king himfelf, or by aft of parliament. Mar. 3. Phil. x. 



so 



Magna Charta. 



Cap. 17. 



CAP. XVL 



"^IJLLJE riparla defendantur de 
•^ ^ cateroj nijt ilia quafuerunt in 
difenfa tempore Henrici regis avi nof- 
triy ^tter eadem loca^ et eofdem termi" 
wx, ;pcut ejie confueverunt tempore 
fuo. 



Biirror^ ca. 5. 



10^ O banks (ball be defended from 
-^-^ henceforth, but fuch as were in 
defence in the time of king Henry 
our grandfather, by the fame places, 
and the feme bounds, as they were 
wont to be in his time. 



That is, that no owner of the banks of rivers (hall fo appro<«^ 
priate, or keep the rivers feverall to him, to defend or barre others, 
either to have paflage, or fi(h there, other^ife, then they were* 
ufed in the raigne of king H. 2. 

This ftatute, faith the Mirror, is out of ufe, Carplu/ors rivers font 
ore appropries et engarniesy et mi/e in defence, quefoilount eftre commons 
eipijher et ufer en temps le roy Henry 2. 



CAP. XVIL 



, j^VLLUS vicecomes (i)^ eenfia- T^O Iheriff, conftable, efcheator, 

4^ bukrius (2), coronator (3), vel ^^ coroner, nor any other our bai- 

aUi balivi nojlri teneant placita coro- lifFs, £hall hold pleas of our crown. 
na no/Iran 

(Mirror, 313O 

One of the mifchiefes before this flatute was, that none of them 
here named, could command the bifhop of the diocefTe to give the 
delinquent his clergy, where he ought to have it, for as £ra£^on • 
faith, Nulluj alius, prater regem, poffit epifoopo demandare, &c. And 
therewith agreeth our other old, and later books, that the bi(hop 
is not to attend upon any inferiour court, nor that any inferiour 
qourt can write unto, or command the biihpp, but the k^g (that is) 
the kings great courts of record, and fuch* as fince that time have 
authority by aA of parliament. 

Another caufe was, that the life of man# which of ^11 dungs in 

this world, is the moft precious, ought to be tried before judges of 

learning, and experience in. the laws of the realme: for ignorantia 

judicis eftfapenumero calamitas innocentis, Et cum, ex quo magnet 

^charta de libertatibus Anglia alias conceffa (quam quidem cbartam 

dominus rex in parliamento fuo apud Weftm. an. regni fui 28. ad 

requijitionem omnium pralatorum, comitum, baronum, et communitatis 

' totius regni, de novo concejjit, renovavit, et confirma'vit) placita 

corona ipfi domino regi fpeciaUter refer*vantur, per quod nullus do regno 

bujufmodi placita tenere poteJl,/eu bahere, fine Jpeciali concejfione, p^ 

confirmationem charta fradiHa fa&a. In the fame yeare, and 

terme, coram r^^^, a complaint by the. abbot of feveriham, both 

cafes 



Brad. li. 3. i^* 

106. 

Brit. c. 104. fo. 

248. 

Fleta, 11. 5.02.24. 

40 E. 3. 2. 
34 H. 4. 27. 

'15 £. 3. conu- 
faoft4i* 
14 H. 7. 26. 
aiH.7. 34,35. 
Regitfa* 

Pafch. 30 £. 1. 
Caffaiii.Rcge 
Kane. The 
"ifbaysr «nd ba« 
^oMof.tbe 
$. Tbrtn. compl. 
10 parliamenu 



Cap. ly^ Magna Charta. 'fZ^, 

cafes adjudged in the kings bench, whereimto they were l-eferred 
by the parliament. Sec Michael. 17 Edw. i. in Banco. Rotulo. 
35. Southampton. 

The chapter o^ Magna Charta here intended, and in both the faid 
records expreAed, is this 17 chapter of Af^p-wflC^&flrr/^ now in hand. £ 3' 3 

By thefe records two tilings are to be oblerved. i . That this is 
a generall law, by reafon 01 thefe words, Fel alii bali'vi noftri, under 
wHch words are comprehended all judges or juftices of any courts 
of juftice. 2. Albeit it be provided bv the ninth chapter of Magna 
Chartay S^mod bar^mes de quinque portubus, et omnes alii partus habeant 
amnes libertates, €t liberal canfuetudines fuas ; that thefe generall $ee Pafcli. 
words muft be underilood of fuch liberties, and cuflomes onely, as 33 E. i. 
are not afterwards in the fame charter by exprefle words taken y|"a™ ?^«8^ 
away, and refamed to the crown. And therefore if the maior and ^'memouth't 
barons of the cinque ports had power before this aft to bold pleas ^^^ Northum-' 
of the crown, yet hy this aft of the feventeenth chapter, they are berll 
abrogated, and refumed; a notable and a leading judgement. 
Both thefe records being within two years after the confirmation 
of king £• I. of Magna Chartay are worthy to be read and ob- 
fervcd. 

(i) FictcomesSy See for his name, office, and antiquity in the ' P^^t Infti- 
firft part of the liftitutes, feft. 23^. T^% '^^r 

(2) Conftahtdarius,'] Is here taken for caftellantUi acaftelhiny ®'* m* 
conflable of a caftle, for fo doth the Mirror interpret. And cafteU r ,*/*'* "^' ^* 
lanus eft qui cuftodit caftellum, atit eft dominus ccftelli\ and fo doth B radon, lib. 5. 
Brafton; Debet^ &c. cftendere caftellanOyficut conftabulario iurris, &c. fo. 363. li. z. 
And therewith agreeth Fleta, Item nulla prija capiantur de aliquo ^:^^' 
per aUquem conftabulariumt cafteUanum^ prater quam de liilUij in qua pj^^ |.y^ lu'ca. 
^tum eft caftrum, ^3. 

And the ftatutc of W. i. agreeth herewith, Des prifes, des con^ w. 1. c*. 7. Sc 
fiablesy 9u cafielleins^faits des autres, &c. 3z* 

And caftellam were men in thofe dayes of account, and authority, 
and for pleas of the crown, &c. had th^ like authority within their 
precinfb, as the (berifFe had within his bailiwick before this aft, 
and they commonly fealed (which I have often feen in many, and 
have caufe to know, that fome of the auncient family oi de Sperham 
in Norff, did) with their portraiture on horfeback. 

Now for the number of caftles, in ancient time, within this 
realme, Certum eft regis Henrici fecundi temporibus caftella 11 15. in 
Angha extitijffe* 

And it is to be obferved, that regularly every caftle containeth 
a manner : fo as c,very conflable of a caftle, is conftable of a mannor. See the firft 
and by the name of the caftle the mannor ftiall paffe, and by the P?''* ""^ ^"f. '"' 
name of the mannor the caftle ftiaUpaf^. , . . , , vtrHote?" 

For this word, conftabularius', his office, and' antiquity, fee tjie ^amb. icg. Ed. 
firft part of the Inftitutes, feft. 379. c. 26. 

And albeit the franchifes of infangthiefe, and outfangthiefe, to be Bradl. li. 3. fo. 

beard and determined within court barons belonging to mannors, '54- 

were within the faid mifchiefe, yet we finde, but not without great "^* "* '^* 

inconvenience, that the fame had fome continuance after this aft. Fleta, Ji. u ca. 

fitit either by this aft, or per defuetudinem, for inconvenience, thefe 47.' 

franchifes within mannors are antiquated and gone. Hoyend. pte. po* 

. (3) CoranatorA His name is derived acorona^ fo called, becaufc Mat!plr*annl* 

be is an officer of the crown, and hath conufance of fome pleas, ,259. 44.h!*3. 

which are called placita corona. Pi. Pari. 1% £. i! 

D 3 For ^^^ '!• 

»R. 3. 10. 



3 1 Magna Oiarta. Cap, 1 8. 

^irror> cap. i. For his Antiquity, fee the Mirror, who (treating of articles eftsu 

§ 3* bliihed by the ancient kings, Alfred, &c) (kith, Auxi •rdaimfutr 

coronours in chefcun county y et njifcounts a garder U peace^ quant Jes 

ceuntees/oy demtfternit delgardy et ifaylifis in Iku de cententrs (that is) 

coroners in every county, and fherilres were ordained to keep ther 

peace, when the earles diAniH themfelves of the cnilody.of the 

coanttes, and bailiffes in place of hundreders. 

?"^ ^*p?' ^^*^' for his dignitie and authority, firitton faith in the perfon of the 

48 ."c, ' '* king. Pur ceo que nous volens, que coroners font in cbrfcun county priu'* 

Ton\ cipals gardens de noftre feace^ a porter record des fleas de naftre cor^su^ 

et de lour 'views, et ahjurationst et de utlagariesy colons que Use font 

ejlieus Jolonque ceo^ que eft contein in nous ftatttus de lour eleBimj 

' &c. 

Rot brevjuiq. And a coBimon merchant being choien a coroner, was removed, 

5£.3»iii>. j8. for that he ^2.% communis mercator. 

wff 'ca'!^io * ^^ ^^^ auncient law, he ought to be a knight, honefl, loyal!, 
• Kcfiftrriy?! ^'^ ^^%^* ^^ f«' melius foiat, et piffit officio illi intendere. For this- 
was the policy of prudent antiquity, that officers did ever give » 
grace to the place, and not the place only to grace the officer. 
Vidta poftca. But what authority had the iheriffe in pleas of the crown before 

Jj35« this ftatute ? this appeareth by Glanvill, that the fheriffe in the 

aVl^b iV'^ tourn (for that is to be intended) held plea of theft, for he faithi 
ca^ S. Estcifitur crimen furti^ quod ad incecomitem fertinet^ et in comitatibus 

W. 2. cap. I J, pUultatur^ but he may enquire <A zXH fcflonies by the common law, 
2zE.4.foJ.aa. except the death of man. 

Mirror^ cap. i. And what authority had the coroner? the fame authority he now 
§ Coroner*. & ji^^h, in cafe when any man come to violent, or untimely death, 
B^ra'fbn Ubw t. •^-^^ 'vi/um corporis^ &c. Abjurations, and out-lawries, &c. ap- 
fol. ml peales of deaths by bill, &c. This authority of the coroner, viz. 

Brit.c. s. foi. 3^ die coroner folely to take an indidment, yir/^ <oi/um corporis i and 
Flcta,U..i. c^. to take an appeale, and to enter the appesde, and the count re- 
a2 Aff 8 "^^^^^^^ ^^ ^*5 ^^y* ^**^ ^ ^^ proceed no further, either upon 
&c. *^^^^ ' the indidmcnt, or appeale, but to deliver them over to the juHicea; 
3 H. 7. cap. 3. And this is laved to them by the ftatute of W. i. cap. 10. And 
Stamf. PI.C0. 64. this appeareth by all our old books, book cafes, and continoall ex* 
ii6> ii7» perience. 

And for the further authority of the coroner in cafe of high 
i9H.6.fol.47. treafon, fee the book of 19 H. 6. fol. 47. and confider well 

thereof, 
w. 2. c. 13. But the authority of the (herilFe to heare and determine theft, or 

I E. 3. other felonies, by the common law (except the death of man) in 

jt^^%\K\. ^^^ ^^^^ ^* wholly taken away by thisftatute, howbeit his jjowef 
•4' 3 '^* to tike indidhnents of felonies, and other mif- deeds within his ' 
juriididUon, is not taken away by this a^. 



cap. 4* 



CAP. XVIIL 

0/ quis tenens de nobis laicum feodum T F any that holdeth of us lay-fee do 

^ meritur^ et vic\ vel bglivtis nofter * die, and our (herifF or bailifF do 

^tndat literas noftras patentes defum- ihew our letters patents of our fum- 

monitione [noftra] dt debite^ qu9d de-^ mon lor debt, which the dead man did 

fundus nobis debuit: lie eat vlc\ vel owe to us; it-ihall be lawful to our 

baliv$ ^eriff 



Cap. iS> Magna Cfaarta. g2 

Mho mflro aiiachiar\ ^t imhnviare Iheriff or bailiff to attadi and innJl 

tmiiahona h catalla defundfi inventa all the goods and chatties of the dead, 

inlaicofeddo advaientiimi ipjius dibiti^ being found in the faid fee, to the 

per vijum et'teflimoHium legaiium bomi' value of the feme debt, by the fight 

Hurnj tia tamen quod nihil inde amove- and teftiYnony of lawful men, fo that 

aturjdonecperfoivat nobis debit* J quod nothing thereof fllall be taken away, 

clarumfiterity et refiduum relinquatur until we be clearly paid off the debt; 

ixecutoribus ad faciendum teftamentum and the refidue (hall remain to the ex- 

defunSf*. Et ft nihil nobis debeatur ecutors to perform the. teftament of 

abipfoy omnia catalla cedant defunSi* : the dead; and if nothing b(S owing 

falvis uxoriejusy et liberis puerisfuis^ unto us, all the chatties (hall go to 

rationabilibus partiiusfuis. the ufe of the dead (faving to ,his 

wife and children tiieir rSrfonabte 

parts). 

(Rtft. Ent. f. 541. Co. Ent. f. 564. Fits. Detinue, 52, 56, 58, 60. Bro. Ration. 1, 5, 6. Supra* 
cip.8. SS^-S-c. 39.) 

By this chapter three things are to be obferved; firft, that the Ockham RegiiL 
king by his prerogative fliall be preferred in fatisfaftion of his *^*i**' 
debt by the executors, before any other: fecondly, that if the ^I g. |' gj* 
executors ha^e /uficietu to pay the* kings debt, the beire that a to f 3?*] 

ieare the countenance^ and fa in the feate of his anceflor^ or any pur- ^^ e. 3. 13. 
chafer of his lands fliall not be charged. Thirdly^ if nothing be 41 E. 3. 15. 
owine to the king, or any other, all the chattells Ihall goe to the 4i*-3««e««t- 
ufe ot the dead, that /V, to his executors, or adminiftrators,^«i;/«^ to S^* 
Ihs njotfe and children their reafonable parts, luhich is conftlium^ and Jg ^ * 
not pr^ceptumi and the nature of a Ja<ving regularly is, to fave a 33 H.8. c. 39. 
former right, and not to give, or create a new, and therefore, where Sec before cap. S. 
foch a cttftome is, that the wife and children ftiall have the writ de Mirror, cap. 5. 
rationahili parte honorum, this ftatute faveth it. And this writ doth § »• 
not lye withouta particular cuftome, for that the writ in the Re- ^^*"^* ^*^* "• 
gifter is grounded upon a cuftome, which (as hath been faid) is Brraon, 1. 1. 
laved by this ad. foi. 60. b,' 

• But that it was never the common-law (though there be great Fleu, J. a. ca^. 
variety in books) heare what Bradon faith, who wrote foone after 5°- . . 
this aQ, Neq\ uxorem, neq; liheros amplius capere de bonis defunUi ^|*^ ^ 'dedncw 
pairis <vel viri mobilibus, quam fuerit eis fpecialiter reli^um, nifi hoc 60. * 
fa dejpeciali gratia teftatoris, utpote fi bene merit I in ejus 'vitafuerintt i E. 2. ib. 56. 
iS^c, vix enim in*veniretur aliquis civis, qui in *vita magnum quafium '7 ^' *• '^ 5^- 
fdceretifiin mortefua cogerttur in'vitus bona fua rclinquere pueris in^ ^°^' 3 *\* V 
do^is, fuel luxuriofat et uxorihus male meritis : et ideo necejfarium eft ^ £^'^ g 



xo. 



valdct quod illis in hac parte libera facult as tribuatur. Per hoc enim 17 E. 3 19. 
toMet niaUficium, animahit ad^virtutem^ et tarn uxorihus^ quam liberis 40 E. 3. 38. 
^ftne faciendi -deihit occafanem^ quod quidem nonfieret, fife fcirent indu-^ ^ y' ^* 1*^ *^^ 
httOMttr certom partem obtinere etiamjtne teftatoris 'voluntate, J ^ "J" * 

But the adminidrators of a man that die inteftate, or executor of 13 h. 4. 
««j?, that make no dijpofaion of his ^bole perfonall eftate^ goods ^ debts. Sever. 30. 
attd chc^ttUsj the adminiftrators or executors after the debts paid 3^H. 8. Rath^ 
and will perforined, ought not to take any thing to his or their S^^^fY^^rL^ 
toW^e ^e, but ought, though there be no particular cuftonje, to g" Note'thc 
dividl; them, according to this flatute : ana the faid ancient, and reaVon herenf 
latter anthorities (then whieh there ^an be no better diredion) miketh againil 
%mf 8*"^ them therein: and this right doth this ftatute of Magna perpetuities^ 

D 4 Chart a 
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Cap, 20, 



Chart a fave by thefe w6Tds,/aI^is uxori, ei lihgris/tds, rMtonabilibus, 
fartihus fuis. So as though the ftatute doth give no adion, yet 
their parts are faved hereby, which by GlanviUf and other ancient 
authors appear to belong to them ; and the executor, or admini- 
ilrator ihall be allowed ofthis dillribution, according to this ftatute, 
upon his account before the ordinary. 



CAP. XIX. 



T%7/7jL L us conjiqbulariusy vel 
^^ ejus balivus capiat blada^ vel 
alia catalla alicujus^ qui nonjit de vil- 
lay ubi cajirum fuum fttum ejly niji 
Jiatini reddat denarios^ aut nfpe^fum 
inde habere pojjit de voluntate venditor 
rif : Si autem de villa illafuerit^ infra 
quadraj^inta dies precium redd^. 



"^ O conftable, nor his bailiff, (hall 
'*'^ take corn or other chatties of 
any man, if the man be not of the 
town where the caftle is, but he {hall 
forthwith pay for the fame, unlefs 
that the will of the feller was to. rc- 
fpite the payment; and if he be of the 
fame town, the price fhall be paid 
unto him within forty days, 



(Mirror, 313* 3 Ed. i. c. 7. Altered by 13 Car* 2« ftat. i. c. 8.) 



Sec W. I. cap. 7. 
& 31. • 



Mirror^ cap. 5. 
§'2. 



[34]. 

36 £. "3. cap. 2. 
23 H. 6. cap. 2. 



Here alfo i( appeareth, that in this chapter conftahuldrius is 
taken for caftellanus : iand this taking by caftelleim, though the 
caflell was kept for the defence of the realme, was an unjuft op- 
prellion of the firbjedl, and this exprefly appeareth by the Mirror> 
Ceo que eft defendu a conftahles a prender te autre, defend droit a touts 
gents de cy que nul difference parenter prife dautrui maugrefoen^ et ro$^ 
hety, le^uel eel prife foit de chinjalls, de 'vitaille, de marchandifet de ca^ 
riage, de oftiels, $u des autres manners de biens. And this appeareth 
alfo by Fleta, 1. 2. cap. 43. ^ia mnlta gravamina multis inferun* 
fur per di'verfas diftri^iones, qua: quidemfub colore prifarum ad^vocantur, 
bfr. inhibetur in Magna Charta de liiertatibus, 8cc. no purveyancei 
ihall b<i taken, but only for the hbufes of the king, and queene, and 
for no other perfon : fo as the grievance before &s, and other like 
afts, is wholly uken away. 



CAP. XX. 



'KJULLUS confiabularius dif- 
•*■ ^ tririgat aliqUern militem ad dan^ 
dum denarios pro cvjlodia taflri^Ji ipfe 
earn facer e voluer'ity in propria ferfona 
fuaj vel per alium'probum hominem fa^ 
uatyfi ipfe earn face re non poJJit^ propter 
rationabilem caufam. Et ft nos abdu^ 
cerimuSy vel nuferimus eum in exerci^ 
tumyjit quietus de cuflodia caflriyfe^ 

iundum 



N' 



O conftable (hall diftrain any 
knight for to give money for 
keeping of his caftle, if he himfelf 
will do it in his proper perfon, or 
caufe it to be done by another fiiiHci- 
. ent man, if he may not do it him- 
felf for > feafonable caufe. And if 
we do lead or fend Kim in an 
army, he {hsil be free from caftle- 

wa^d 



Cap. 21. 



Magna Charta. 
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amium fuantitatem tai^orisy quo per 
n9S fuerit in exercitu^ diftHl^ pro quo 
fecit ftrvitium in exorciiu. 



ward for the time that he 0iall be 
with us in fee in our hoft, for the 
which he bath done fervice in our 



wars. 



(I Inft. 70. a. 12 Car. 2. c« 24.) 

Here cmtjfahdartus is taken in the former fenfe: fee the firft 
parte of the Inftitates, Se6t. 96. 

See this ad in Fleta: and note, this a6l (confiding upon two FJrt«»Mb.2.cfc 
branches) is declaratory of the common law, for firft, that he, that *^' 
held by caftle gjard, that is, to keepe a tower, or a gate, or fuch like fT^H^^^^ 
of acafilein time of warre might doe it, either *by himfelfe, pr'by <» "»« *^^>**^ 9»» 
anv other fafficient perfon for him, and in his place. And ibme 
hmd by fuch (ervice, as cannot doe it in perfon, as major and com- 
minalty, deane and chapter, bifhops, abbots, &c. Infants being , 

purchafers, women, and the like, and therefore they might make a 
deputy bjr order of the common law. If two joyn-tenants hold by 
fuch fervice, if one of them performe, it is fufEcient. 

For the fecond ; if fuch a tenant be by the king led, or fent to 
his hoft, in time of warre, the tenant is excufed and quit of his 
icrvice for keeping of the caftle, eithef by himfelfe, or by another 
during the time, that he fo ferve the king in his hoft, for that 
when the king commandeth his fervice in his hoft, he difpenceth 
^ith his fervice, by reafon of his tenure, for that one man cannot 
ferve in peribn in two places, and when "he Icrves the king in 
perfon in one place, he is not bound to finde a deputy in the other, 
for he is not bound to make a deputy, but at his pleafure, and this 
is alio declaratory of the ancient common law. See the £rft part 
jpfthe Inftitntes,'iii. 121. 



CAP. XXI. 



T^ULLUS vicecomesy vel balivus 
^^ mflerj vel aliquis alius^ capiat 
fjuoSj vel carefias alicujus pro carta" 
gio jfaciendoy nifi reddat liberationem 
ftittquitus JUatutam^ fcilicet pro una 
careSla ad duos equos decern denarios 
per diefn-^ et pro care&a ad tres equos 
quatuordecim dinar ios per diem. Nulla 
care£la domini^a alicujus perfona ec^ 
clefiajlica^ velmilitis^ Vil alicujus * do- 
mim^ per balivos nojlros capiatur^ rue 
noSy nee balivi nojlri^ nee aliiy capie- 
mus bofcum alienum ad cajira^ vel ad 
alia agenda nojlra^i nifi per voluntatem 
illiusy cujus bycus ille/uerit^ 



"^J O (herifF nor bailifF of ours, or 
'*-^ any other, (hall take the horfes 
or carts of any man to make carriage^ 
except he pay the old price limited, 
that is to fay, for carriage with two 
horfe, X. d. a dav; for three horfe, 
xiv. d. a day. No demefne cart of 
any fpiritual perfon or knight, or any 
lord, (hall be taken by our bailiifs; 
nor We, nor our bailifft, nor any 
other, fhall take any man's wood for 
our caftles, or other our neceffaries to 
be done, but by the licence of himi 
whofe the wood is, 

•[35] 

(W. f. c X. verb, ft que nul face, ftc. Artie, fupcr cart cap. 2. Regift. fol. 98. Bradon lib. 3 
^L 177. Bntton foL 33. 36. 38. Fleta, lib. 1. c. 20. fee cap. Itiacrii. 3 Bulftr. 4. 14 Ed. 3. ftat. a. 
c X9« »j £d« 3. ftat. 5. c. 6* 13 Car. a. ftau X. c« 8.) 

Thij 
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W. 1. cap. 1. & 
32.36E. 3. cap. 
2. 3S H« 6. cap. 
a. Fleta, lib. 2. 
ca. I. & 24. 
32 E. 3. Barrc 



Raftall * I. car- 

ragiis cum ave* 

riis. 

W, I. cap, I. 

14 £• 3* cap. I. 

1 R. 2. cap- 3. 
10 E. 2. Vet. 
Mag. Chart, pt. 

2 fo* 46. Fl«cay 
lib. 3, cap. 5. 



W. I. cap. I. Sc 
32. Sec 25 E. 3. 
ca. 6. 35 H. 8. 
cap. 17* 5 £liz. 
cap. 8* 7 H. 3. 
tit Wa. 141. 
II H. 4- z8PI. 
Com. 322. 
42 £. 3. cap. t. 
Mic 2. Ja. re- 
Iblved 1 1 H. 4» 
fo. 23. No par* 
Yejance of gra- 
vell, ^caufe it 
Ss part of the in- 
-hcritance. 
Sec 47 E. 3. 
fo. iS. lO'je 
taken upon the 
iale of ti ruber 
Tor reparatioii of 
Calaii, 

[36] 



This chapter cDnfilleth ofthree branches, the ^i^ft -fi^tech 'do^irti 
the nuncietic hire or altowanoe ior the rsrrriage for th&khig ; the 
fecond fette^ ^wn, who are exempted from that carriage; the 
third, concerning purveyance of wood. 

For the firil» the carriage muft be taken for the king, and queen 
onely, and for no othecyimplied in thefe words, NuIIus vicecornes 'vel 
bali'vus nofter, and this is explained by divers other ftatutcs, and by 
our books. 

The hire or allowance is certainly cxpreffed, as eunciently due, 
Reddat UberzLtiomm anti^uitiu ftatuUim\ foas thisalfo is declaratory 
of the auncient law, and the hire or idlowance ought to be paid in 
liandyfor the flatute faith, Nullus capiat % &c. nijlreddat^ &C. 

And this liheratio aniiquitus Jiatuta, is (as it appeareth by this 
sJBi) far -diem, by the day. 

Aver-penwf^ and afu^ragium, are words common in auncient cteir«» 
ters, and iignifie to be free from the kings carriages^ <um averiis^ 
and this is meant where it is iaid, Aver-pennyj hoc tft, quittum tffi dt 
diiMrfa denuHii fro * aven^iis domini regis. 

For the fecond branch : no demean, or proper cart for tlie ne^ 
ceflary uif of any ecclefiafticall perfon, or of any knight, or of any 
lord, for or about the demean lands of any of them, ought to be 
taken for the kings carriage, but they are exempted by the aun^ 
cient law of England from any fuch carriage. 

This ftatute extendeth not to any perfon ecclefiafticail> of what 
efiate, order, or degree foever : and this was anaxincieat priviledge 
belonging to holy church. 

Alfo it extendeth to ail degrees, and orders of the kfler, and 
greater nobility, or dignity, as of knighthood, dukes, marquefles, 
earles, vUcounts, and barons, A>r albeit there were no dukes, mar- 
queiTes, or vifcounts within England at the making of the ftatute, 
yet this flatute doth extend to them, for they are all domini, lords 
of parliament, and of the barony of England ; and tliis alfo was an 
ancient priviledge belongirig to thefe orders and dignities : and all 
this concerning the eccle(iaf!ical1 and temporall flate was (amongfl 
other things for the advancement and maintenance of that great 
peacemaker, and love^holder, hofpitality) one of the auncient orna- 
ments, and commendations of the kingdome of England. 

The third branch is, that neither the king, nor any of his 
baylies, or miniilers, fhall take the wood of any other, for the kings 
caftles, or othsr neceflaries to be done, but by the licenfe of him 
whofe wood it is, And all ftatutes made againft this branch 
(amongfl otheri) before the parliament of 42 E. 3. afe repealed: 
and this branch, amongftodiers, hath (as hath been laid) been con- 
firmed, and commanded to bee put in execution at 32 felons Of 
parliament. And fo it was refolved by all the judges of England, 
and barons <yf the exchequer, Mich, z Jac. Reg. upon mature de- 
liberation; and that the kings purveyor could take no timber, 
growing upon the inheritance of the fubje^l, becaufe it was parcdi 
of the inheritance, no more then the Inheritance it fclfe% Whereof 
the king, and couniell being informed, the king by his prioclama- 
tion, by advife of his counfell, under the great fcale, 23 Jpriiis, 
anno 4. declared the law to be in thefe words : firft, when wt were 
informed, that fome infjriour miniflers had prefumed to goe fo 
farre beyond their commiifion, as they have adventaredi not ohely 
to take timber trees growing, which beii^ parcell of chAt fnbj^dk 

inheHtanci*. 
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ns aevcr iaiciided by us to be tdten witkoot dit 
goaivnlt and Ml confent of eke owners, bat bav<e ftccnioned alfo 
m tike pom qaaBthies of primfioiis fM- our boofe, tad ibible^ 
tka ever cjOKp or were aeedfiiil, to oor oTe, &c As b^ die (kid 
|BOi I— ■!■■! beaiing date 13 Jfynks, mww 4 Jae. Rer* eppe t re th * 
Aad £vm panrcycws were according to the 6ad reMntioii of tbe 
joJyi pvBiAied ia tbe ftarchamber, for purveying of timber 
froviag, wickoat tbe confent ^ the owners. 

M wf ^t is an aacient word oied in the law of England, lor all 
■aBBcr of wood, and die Italian ufeth the word h^Jjn in the fame 
ita/kp and die French, htys, accordingly. Bo/cus is dirided into 
two ibrts, 9fz. high wood, baut^h^ysy or timber, and coppice- wood 
(ib called, bacaafe it is nfoally cat) or under wood. High- wood is 
po p eily called Smkus, pua MrStns Hi ixiiimmiin ahum. It is called 
m Flcta, MM ffwi— ■ Fklii «bi fnpiik 

Tke ooomon law hath fo admeafured the prerogative of the king, pi, Cobu %}jk 
a ke cannot take, aor prejudice the inheritance of any, and (as 
kadi keen iaid) a man kith an inheritance in his woods. 

Aodieedieftatateof Marlebridge,«jt»0 52.H. 3.itl^^;iiaCAarfa Marld^r. cap. $• 
mjmg^Umuamr^ tmmim iniufiut ad regem pertimimt, fuam aJmlios^ 
aad 31 other ftatntes. So as all pretence of prerogative againft 
Chmrta b taken away. 



See hereafter the evpofidon of the ftatute De faUagi9, tfwis 34 j4 E. x. Vet. 
£• K& 4b frifis^mm I^ K, 2. 'uet. Mmgma Cbarta. fbl. 125. M«$na Charts. 



ipm. 



itiU 37. 1* Part, 



CAP. XXIL 

fjOS non timUmus terras (i) XICTE will not hold the lands of diem 

^' ilUrumy qui cwviSiifuerint (2) ^^ that be convi<a of felony but 

iifdmua {'i)^nijiper unum annum^ et one year and one day, and then thofe 

wium dienty et tunc reddantur terra lands ihall be delivered to the lords 

Him dmmnis fetidorum. of the fee. 

(Minor, 3x3.) 

TMs appeareth by Glanvill, to be due to the king by his aun- OUnv. I?. 7. 
cicnt prerogative, for he faith, Zin autem de alio, quam de rege tenuerit "• *7* ^^^* S9« 
w, am utlagatus efi, W defelonia conviff. tunc quoque omnes res Ju0 
minks regis erunt, terra quaq; per unum annum remanebit in manu 
. dmini regis^ elapfo autem anno, terra eadem ad reSium deminumt 
fcilicet adipfum de cujusfeod, e^, re<vertetur, veruntamen cum dwnerum 
M^erfione, et arhorum extirpations 

This chapter of Mapia Charta doth expreffc that, which doth 
bdong to the king, viz. the ycare, and the day, and omit the 
wafte, as not belonging to him, And this is notably explained by 
oor auncient books with an uniforme confent: Brafton treating of Bradon Kb. 3. 
die yeare, and the day in this cafe due to the king, faith, Sedquafit ^ »*9* * « 17- 
W^, ware terra remanebit in manibus domini regis? Videtur quod 
tms eft, qrna revera, cum quis con^viSus fuerit de aliqua feJonia, in 
fet^ate dmini regis erit, profiemendi adijicioy extirpandi gardina, et 
MTondi pratm, et qmrn'm imjujmdi mtrtmntwr in grave demam domi" 

nohfm. 
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Provifum fuit 



Britton, cap. 

[37] 



»8, 



Nott. 



^ota. 



I. cap. 



Kffrum^ fro comMuni tttilttate provifim fmt^ quod h^ufmodi aiificia^ 
gardina, et prat a remanerent^ et quod dominus rex propter hoc baheret 
commoditaiem tetius terra illius per mum anmm^ et uMum diem, et fie 
emma cum integritate re^erterentur in manus dominorum capitaliumf 
tmnc out em petitwr utrumque, /, finis pro termino^ et fimiliter pro mafto^ 
et non fuideo rationem quote, &c. 

And Britton irearing of this very matter, faith, Lmr hlens mobles 
fiiut les nous, et lour heires difiyerit. et 'voilons aver lour tenements de qui 
que unquesfimt tenus lean, et le jour, ijjint que lour heritages^ demourgent 
un an et unjour in nofiremaine,fi que nous ne feu tons efire perie les tone-* 
ments, ne gafter les boys, ne arer lesprees,ficome un/oloit faire in remem^ 
hrance des felons attaints, 8cc. 

Fleta faith. Si autem utlagati, *vel alii con-vi^ terram Uheram ha* 
huerint, illaftatim capiendo eft in manus regis, et per umim annum, et 
unum diem tenend, ad capitafes dominos poft ilium termiuum re-verfura, 
et hoc bahetur exftatuto Magna Charta, quod tale eft, nos non tenehi" 
mus terras illorum, qui cowiSi fuerint defeloma, nifi per um antm, et 
unum diem, et tunc reddantur terra ilia dominis feodoru, caufa nm^ 
talis termini regis, quia in fignum felonia olim provifimi fuit, quod 
adificia talum proftementur in terram, extirpentur gardina, ararentur 
prata, truncarentur hofci, et quoniam bujufmodi *verterentur in gra*ue 
damnum dominorum feodorum, pro communi utiUtate provifian fmt, quod 
bujufmodi dura, et gra<uia cejfarent, et quod rex propterea per annum et 
diem totius terra commoditatem perciperet,fecus eaaem,fi terra non ejfit 
efchaeta dominorum, poft quem terpiinum dominis proprietariis integre 
ahfque 'vafto *vel deftruSiione reverterentur. 

The Mirror fpeaking of this chapter, faith, Le point des terres aux 
felons tener per un an, eft defu/ie, car p, la ou le roy ne duift aver q. le 
gaft de droit ^ ou Ian in nofme de fine, pur falver U fief de leftripment, 
preignont les minifters le'roy ambideux. Upon all which it appeareth* 
that the king originally was to have no benefit in this cafe, upon 
the attainder of telony, where the free-land was holden of a lub- 
je^, but onely in deteflation of the crime, utpcena adpaucos,metus ad 
omnes fsrveniat, to proflrate the hoofes, to extirpe the gardens, to 
eradicate his woods, and to plow up the medows of the felon, for 
faving whereof, et pro bono publico, the lords, of whom the lands 
were holden, were contented to yeeld the lands to the king for a 
year, and a day, and therefore not only the wail was juilly omitted 
out of this chapter o^ Magna Charta, but thereby it is ena£ted» 
that after the year and day, the land fhall be rendred to the lord 
of the fee, after which no wafle can be done. 

And where the treatife of Prerogativa Regis, made in 17 Ed. 2. 
faith, Et poftquam dominus rex babuerit annum, diem, et vaftuwh 
tunc reddatur tenementum itlud capitali domino feodi illius, nifiprtut 
fcuiat finem pro annoy die, et vafto. Which is fo to be . expounded* 
that torafmuch, as it appeareth in the faid old books, that the 
officers, and minifters, did demaund both for the wafte, and for the 
year, and day, that came in lieu thereof, therefore this treatife 
named both, not that both were due, but that a reafonable fine 
might be paid for all that, which the king might lawfully claim. 
But if this ad of 17 £. 2. he againfl this branch of Magna Charta, 
then is it repealed by the faid adt of 42 E. 3. cap. I. 

Hereby it alfo appeareth, how necelTary the reading of autlctent 
toimk, 3»7^^ authors is for underftanding of auncient flatutes. And out of thefe 



Mirror, cap. 
^2. 



Viae Stamford. 
Tl. Cor. X90, 
191. Vide 3 E. 3, 



3 15. 3. 

3x0. 



ibid. " ^'^ books, you may obfervf, that when any thing is given to the 
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king in lieu, or fatisfadion of an aandent right of his crown, when Pare. 31 E. x. 
once he is in pofleflion of the new rccompcncc, and .the fame in S^''3^5, . 
charge, his officers and minifters will many times demand the old or^iby. 
alfo, which may turn to great prejudice, if it be not duly, and dif- 
erectly prevented. 

(1) Non tenehimus terras A If there be lord, meihe, and tenant^ 
and the mefne is attainted offelony, the lord paramount fliali have 
the mefnalty prefently. For this prerogative belonging to the 
king extends onely to the land, which .might be waSed, in liea 
whereof the yeare and day was granted. 

And this is to be underftood when a tenant in fee-fimple is 
attainted, for when tenant in taile, or tenant for life is attainted, 
there the king ihall have the profits of the lands, during t'xi life of 
tenant ip. taile, or of the tenant for life. 

(2) ConviSi fuerint,'] Here convict in a large fenfe is taken See the firft part 
for attinSii, for the nature, and true fenfe of both thefe words, of the Inftitutcs, 
fee the firft part of the Inflitutes, and likcwife for this word felony ^^^' 74Sr 
there. 

(2) D^/elonia.] Muft be underflood of all manner of felonies f 3^ J 

ponded by death, and not of petit larceny, which notwithilanding 
M felony. 



CAP. XXIIL 

^MNES kidelli (i) deponantur A L L wears from henceforth (hall 

^-^ de catero penitus per Thamejiam -^ be utterly put down by Thames 

€t Aiedewein per totam Angliam niji and Medway, and through all Eng- 

fer cofteram maris. land, but only by the fea-coafts. 

{7,^ £• 3. cap. 4« I H. 4. cap. Z2« 12 E. 4^ cap. 7. 10 Rep* 138. 13 Rep. 35. is £d« 4* c. 7.) 

^eXf ftfr. Noveritis nos pro commtmi militate civitatis mfira I^on- Rot. cart. 
den* et totius regni noftri concejjtjjhy et firmiter pracepijfe, ut omnes '^ ^*^« ^^^ 
kidelli qmftmt in Tamtfiaj *vel Mede^eia, ubicunque fuerint in Tamijia, ^ ^ * 3* 
^el in Midetueia, amoveant*, et non de caetero kidelli alicubi ponant* 
im^ Tamifia, W in Medeivtya, fuper forisfaBur^ decern lihr* Jlerlingorum : 
quietwn etiam elamofvimus ornne id, quod cuftodes iurr* nofir^t London* 
annuoiim percipere folebant de prtediHis kidellis : ^uare 'vohtmus et 
firmiter praeipimus, ne aliquis cuftos prafut* tunr* aliquo tempore p^ft 
hoc, alipdd exigat ah aliquo, nee aliquam demandant, ant gra'vamen, 
five mpleftlam alictd inferat occafione pradiSiorum kidellorum, fatis 
€nim nobis confiat, et per fideles noftros fuffici enter nobis daftim eft in^ 
telligi, quod maximum detrimentum, et incommodum prfediSla cinjitati 
London* 9 nee non et toto regno noftro occafione pradi^orum kidellorum 
ferwmebat ; quod utfirmtm, et ftabile pe*fe'veret imferpetuum, prafentis 
t^gPf^ infcripHone et figilli noftri appofttione communimus, Jicut carta 
donum regis yobanms patris noftri quam barones noftri London* inde t -l ,^ c .-• 

(i) KidelliJ] Kidels is a proper word for open wcares whereby Chefter MilL 
£ih are cao^ht. Keyl w. 1 5 H. 7. 

It was fpecially given in charge by the julliccs in eire, that all '^* 
jiuicf ihoiild enquire, De biis qui pifiantur cum kidellis et fttar^ ^*P- ^ij'f"^ 

Coram Rcfc* 
And Ro^ xl. 



^S Magna Cliartt« Cap% 24^ 

GboT. tt. 9» And it ai^pMnstli by GUavUI, tiuc this/iirr^^n^ftriv wu forbidden 

<*• i^ by the comoaoB law, for he faith, Dicitwr Mtem fitrpfefturM, nfit 

^NTfrtfiura prtffnt% fuamU aliqitul Jufer d$mimim regem ugu^9 #rc«p- 
fatut^ vt in J^mnids regis, tnl in 'viit publitit Uftruffii, 'vd in 
aquis publicis tranpvtrfis a re^o curfrt mel quandQ mUpds im a* 
tntaHjuper regiam pUtiom alifttiJ ^diJicaiMk oc€nfiKV€riu ti generali" 
HTi fuoHes dli^udfit ad nocmmentum regii ttmementif W rigi^e vuff Htel 
dvitatis, and every fmbUque riTer or Artsaat, » aJta rtgia via, 
the icings htgh-way» 

Pourprefture commeth of the French word ptufpri/i, which ilgni- 
fieth a clofes or indofore, that is, when one encroacheth, or 
makea thai feveiall to himklStM which ought to be comflum to 
•iany. 



f39] CAP^ XXIV. 

JDREFE{i)qudidicttur pracipe 'X*HE wr>t that is called praecipe 
•^^ in capitis de cater o non fiat alicui * in cs^ite fliall be from heace-^ 
ie aliqua libero tenemento^ unde liber forth grafted to no perfon of any 
bom» perdat curiam Juam, freehold, whereby any freeoian may 

lofe his court. 

(Mirror, cap. 5. §. 2.BraAon tib. 5. fbl. 32S. &4Z4 b. Regiftr. 4. 3 E. 3. 23. 6E. 3. I5« 
38 £. 3. 13. 39 £. 3, 26* F. N. B* 5* e. 3S Ed. 3, f. X3, 13 Rep. 42. f .N. B. fol. 5, 12, 39. h.) 

This is for rdbrmation of an abufe, and wrong ofiered to the 
lord, of whom the land was holden, and yet upon this iUtiue, the 
tenant cannot pleade, that the lands are not h<^en of the king ia 
chiefe, for two caofes, firft for that this a£t was made for the benefit 
of the lond, of whom this land is hdden, and he cannot pUade it^ 
becaufe he is an eHrang', and if one claiming to be lord fhoold be 
admitted, another might come in and pretend the like, and ib in- 
finite. Secondly, this ad extends to the chancery, for the words 
be Brevet i^c, non fiat ^ fo in that coart the writ is made: and there- 
£3re when the writ is granted in the chancery, and returned into 
the court of common pleas, that which is by this ad prohibited in 
the chancery, extendeth not to the court ot common pleat; and 
ao £. 3. eftop- therefore they cannot admit of fuch a plea: now the tenant^ leaft he 
pel. 1S7. 22 E. Idc condnded, mud take the tenure by protollation, and the king^ 
io.^^ ^° though he be not party to the record, yet 0iall he take advantage 

of the efioppel, for he is ever prefent in court. 

And fince this (latute, no man ought to have this writ out of the 

chancery upon a foggeftion, but oath mufl be made^ before the 

granting thereof, that the land is holden of the king in ca^tt. 

Mk. 7. £. I. in See Midi. 4 £. udt banco Rot. 1 14^ Nor£ Barth. de Redhan»s 

banco rot. 6 5. cafe, pro terris in curia comitis ^warren apud Caftkacre, notabili recordum 

ft^G * n*^' ***' ^^'^ bocfiatutnm. Per breve pracipitur jufliciams quod inquirant, 

•srOrtlljrcs ^ ^^^^^ tenentwr de rege in capiti. See the writ in the Regiilcrj 

4. b. by which writ power is given to die juitices, that if it hiay 

appeare to them, that the lana is not holden in ce^te, then that 

the plea be holden in the lords court, according to this Halute^ 

And for diat the demandant Peter Grellye confe&d that the 
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lands wem* not hoUen of the king in capites hit. of Edmond 
brother of the king, thereupon the enuie was, Ideo Petrus firmtirat 
Jibi per brtvc de reSo pat* in curia ipfius Ed. *ver/us R, fi ntomerit^ 
Mich. 14. E. 1. Rot. 48. Som. ace. Regift. fo. 4. b. &. 6. a. 

And the lord, of whom the land is holden, (hall u|)on this flatate> 
have his writ of difceit againfl the demandant, which have reco^ 
vered by default, and recover his damages, but the record of the 
jadgenent fhall ^nd in force; and concerning the conclu£on of 
tke tenure, the lord ihall have remedy againil the king by petition 
of. right. But if the recovery be given upon triall againfl: the tenant, 
then the tenant hath concluded himfelf : for the tenure, becaufc his 
nroteflation^ cannot availe- him, when his plea is found againfl him: 
but the lord may have in that cafe, his adtion againfl the tenant, 
and his petition of right to the king, to be reflored to his feigniorie, 
and by that meanes the tenant himfelfe may be relieved. 

(l) Breve,"] Dtcitur ideo breve ^ quia rem dfi qua agtiur, et intent 
tionem fetentii paucis 'uerbis brennter enarratifictU faciat regula juris, 
qtue rem, qudt'efi, breviter enarratm 

Breve quidem cumjit formaium adfinulitudinem regula juris, quia 
hreviter et paucis verbis intentionem proferentis exponit et explanat,Jicut 
Kegttla juris rem qua efi breviter enarrat. 

And Fleta defines a writ, totidem 'verbis, as Bra£ton hath done. 

There is a great diverfity betweene a writ, and an aftion (aU 
thouj^h by jTome they are often confounded) which will befl appeare 
by their feverall definitions. 

AiQio nihil aUud efi, quam jus prefequendi in judicio quod alicui 
dehetur. 

And with Bra£lon agreeth Fleta. 

ji3io nihil aliud eft, quam jus pro/equendi in judicio quod alicui debetur, 
W quod nafcitur exmalcficio, 'vel quod provenit ex delict o^ 'vel injuria* 

And the Mirror faith, JiJion neft aut* chofe que loiall demand de 
Jon droit. ASorsfont queuxfuont lour droit per pleint. Sec. 

So as the.firfl diverfity between an action, and a writ is, that an 
a6Uon is the right of a fuite, and the writ is grounded thereupon, 
and the meane to bring the demandant or pi' to his right; 

The fecond diverfity, a writ grounded upon right of adion is 
ever xtiforo contentiofo, but fo are not all writS,'for that writs are 
mach more large, then anions are, as fliall appeare by the divlfion 
•f writs. 

Of writs grounded upon rights of a£lion, feme be criminall, and 
fome be civill or common. 

Of criminally fome be in per/onam, to have judgement of deaths 
as writs of appcale, of death, robberie, rape, &c. and fome to have 
jadgement of dammage to the partie, fine to the king, and impri- 
sonment, as writs of appeale of mayhem, &c. 

Of writs civill or common, fome be reall, fome perfonall, and 
ibme mixt. And of thefc, fome be original!, and all they goe out 
of the chancery, and fome judicial), and they ifTue out of the court, 
where the plea depended. Some conditional!, as writs of error, 
rediffin. Sec. fome without condition, fome retornable* and fome not 
^etomable. And all thefe are warranted, either by the common 
law, or grounded upon fome aft of parliament. Which are fo well 
k&owne, as this little touch fhall fuffice. 

Of originall writs, fome be brevia formata, and fome ex cur/u, 
fymc magiftralia,<t /^epius variuntur. 

Regularly 
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8 E. 4. 6. 6 E. 
3. 15. Vet N.B. 
13. a. F«N.B. 
90. n« 

See the firft part 
oftfaeInftltutes» 
fca. 192. 17 E. 
3. 31. 36. 37. 

59. 3* ^- 3- 
Avowry 113, 
46 £• 3. petitioa 
9- 

Braa. lib. 3. 
f* 112. cap.. 12. 
nu. %. & lib. 5 
fol. 413. c. 17. 

Fleta, lib. 2. 
c. 12. § dicun. 
turetiambrevia. 
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Bra^^oo, lAt. 3. 
fol. grS; b. ca|u z« 

Fleta, lib. i; 
cap. 16. §r adio 
& § 3. Adors. 
Mirror, cap. 2. 
§ i«neft; 



Bradon, lib. 3. 
fol. xoi* cap. 3* 
nu. I Fleta lib* 
z cap. i6« 



Glanvil. lib. i. 
c. I. Bradlon ubi 
fup. Fleta ubi 
fup. Mirror ubi 
fup. Plowd. 
Cr>m. 73. &c. 
Regift, 187. 



Braft. 1. 5. 413, 
b Fletai lib. a. 
cap, la. 



40 Magna Charta. Cap. 24* 

• Dier, 23. Fit*. Regularly the kings writs are, ex JeBitoju/titia^ to be granted 
J77-«« to the fubjeft, which cannot be denied; and fome he ex gratia, 
J * * * * as * fpeciall liveries, and ** writs of proteftions for the fafegard of 

the fubjeft, being in the kings warre out of the realme . 

In nature of commiffions ; as writs of error, of oier, and tenni- 
ner, of eledlion of knights and burgcffes of the parliament, of elec-' 
tion of a coroner, or of difcharging of him, of cledtion of vcrderers^ 
« RegTft. 227. c ^f tventre infpiciendo. ^ De *vns et *venelUs mundandis, Regid. 267. 
« Rc**iil. I t.b ^^ ^^® furety of the good behaviour, or of the peace. • De odh 
Fitz.N.B. 18 c/ ^t atia. A^OQAZiiovi o\ de admittendo tn/ocium,ofjt non tf^nr J» and 
Rcgifi. 206. the like. Writs ofjuflicies. 

f N.B. lb. Of writs of fracipey fome be, quod reddatf as writs of right, &c. 

debt, &c. Some be quod per mitt at , as writs </(f qtiod permittat. Some 
be quodfaciaty as de confuetudinibus et/er<vitiis, De domo reparanda. 
And of writs of precipe, fome containe feverall precepts, and fomer 
joynt, and fome are fole. 

Writs mandatory, and extrajudicial!, whereof fome be affirma- 
tive, and fome negative. Affirmative, as calling of men to the 
upper hottfe of parliament to be peers of the realme. De comitat* 
commits, Regift. 295. Of conge deejliery licence to choofe a bifhop. 
Regift. 294. b. De rcgio ajjenfu. Regift, ibid. To call one to be 
chiefc juftice of England. To call apprentices of law to be fer- 
Kes'tft. 295. jants. De bre*vibus et ret. deliberandis. Regift. 295. De reftitU'- 
F.N.B. 170. tione Jpiritualium, Regift. 294. b. Negative, as de non ponendis in 
F.N.B. 165. a. ^IPfai '^ juratis, De fecuritate in*venienda, quod/e non divertat ad 
F JI.B. 85. a. partes exteras fine licentia. De ncn rffidentia cierici regis. De clerics 
Regift. 58. b. infra Jacros or dines ccnfiituto non eligendo in officium, Ne fines capias 
^'sV^^ftT'** pro non pulcbre placitando. 

187! b. ulid. ^^ writs, fome are for fiirtherance of juftice, and for oufting of 

179. a.F.NiB. delaycs, and to proceed. As the writ de procedendo ad judicium^ 
240. d. that the juftices (hall not furceafe to doe common right, for no 

£ 41 3 cpmmandement under the great feale, petit feale, or meiTage from 

» F.N.B. 153. the k-ng. Or * if the judges of thentfelves delay judgement, there 
b. 2 E. 3. ca. 8. lyeth alfo z,procedendo adjudichm. Againe, there is ^procedendo in 
XA E K ca'p.^14. ^^^^^^ ^^ ad judicium, after aid of the king. A writ de executione 
Regift fo. 186. yW'Vw. 

F.N.B. 153. ^ Some for advancement of juftice not to proceed. 

Regift. 18. c Regulariy writs are direfed to the iheriffes, or coroners, but 

F.N.B. 20. Jq fpeciall cafes to the partie, or others. To the partie, as writs of 

^Regift. 124, prohibitions, ne exeat regnum. To others, as to judges temporall, 
V^\ 'Vr^ ecclefiafticall, and civilJ. To ferjeants at armes. To the * jjarty 
dli^ndo&c^All ^^^^ ^*^^ ^e cuftodyofan idiot. To the • major, and bailiffes. 
Writs of fuper- &C. ad amovendum eos ab ofiicio, quoufii; inquifitio fiot et de eorum geftu. 
fcdeaj. f Liberate tbefaurarioy et earner ariis^ thefaurario et baronibus. 

c PI. com. fol. Note of writs of right (whereof the praecipe in capite is one) fome 
73. &c. See be clofe, and fome be patent. 

12 H. 4. 24. in Writs of right retornable into the court of common pleas be 
inthlucafe! patent, and writs direfted into auncient.demefne, are clofe; and 
Regift. 114,' ^hc reafon wherefore in oth?r courts of the lords, the writs ihaU 
115. Writ« of be patent, is, becaufe there is a claufe in thofe writs, et itfi feceriu 
audita querela <vicecomes N. bocfaciat, ne amplius clamor em audi amus pro defeHu reBi : 
&C. prohibiuonf ^yjjjcjj ^i^^cg I3 yjQj jj^ ^j^g Qt],gj. ^rits, and neceftary it is that 
ad jura regal. ^^^^ ^^.^^ ^^^^^ ^^ patent, that the fherifie might take notice 
^ Regift. a67. a. thereof. 

* lb. 126. b. • 

Hb. i92.b. ^ ^.p 

193. a. b* ^ja£^» 
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tj^ ^ ma^ra vinl per iotum reg- 
^ mum moftnanj et una menfura cer^ 
v^/EcSi et una menfuru bladiy fcilicety 
quarteriuM Lan^Ty et unalatitudopan^ 
uorum (,i) tinSlorumy ruffatorum^ et 
hauhergettarum^ fcilicet duge ubue in- 
fra liftas. De pimderibus vers fie 
pcutdt menfurU. 



I^NE theafure of wine fhall be 
^^ through bur realm, and one 
meafure of ale, and one meafure of 
cord, that is to fay, the quarter of 
London: and one i3readth of d}Td 
cloth, ruilets, and haberjedts, tnat is 
to fay, two yards within the lifts. 
And it ihall be of weights as it is of 
meafures. 



(14 £4. 3. ftat. i« c« It. 27 E4^ 3* ftat. a. c. lo. 8 H. 6. c. 5. 11 H. 7. c« 4. 16 Car. x. 
C19.) 



Tins aft concerning ineafares and weights, that there fhould be 
^Mie meafaie and ene weight through England, is grounded dpon 
^ law of Odji AToi^ -babehis in facado di<uer/a pondera, majus, et 
•fWMrx, m m> in domo tua modius majti^ et mikar, pmdus babebisjuftum 
et 'verwA, et modius ^fitaiis enl tibi, ut multo <vi'vas tempore fuper terram^ 
^» And this hath often by authority of parliament been enadled, 
but never could be efFedJed, fo forcible is cuftome concerning mul- 
^tndes, when it hath gotten an head, therefore good lawes are 
iiniely td be iexecuted, and not in the beginiiing to be ne- 
gleacd. 

For weights and menfures, there are good lawes made before 
the conqueil: in dimenjione, et ponder e nihil efto iniquumt ab iniquitate 
^wr» deinceps qui/q\ temperet : per commune concilium rrgni ftatuimus^ 
ifuod babeant per uni'ver/um regnum me^vras fidelijjimas^ etjignaias, et 
pondera fidelijtma, et fignata^Rcut bonipr'adeceJforeiftaUterunt, 

CO Vnalatitudo pamkorum^ &c.] True it is that broade cloathes 
were made, though in fmall number, at the time, and long before 
this ftatote, but in the beginning of the raigne of Edward 3. the 
lanie came to fo great perfe6lion, a$ in the 11. yeare of his raigne, 
^1 iiien were prohibited to bring in privilie, or apertly by him- 
»lfe,. or any other, any clothes made in anj^ other places, &c. 
And this is the worthieft and richeft commoditie of this kingdome, 
for divide our native commodities exported into tenne parts, and 
that which comes from the fheepes back, 'i's nine parts in value of 
the tenne, and fettcth great numbers of people on worke. For the 
breadth, and length of clothes* fee inany ftatutei made after this 
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CAP. XXVI. 



J^IHIL de ctsUro detur pro brevi 
^^ inquifttionis (i) ab eo^ qui in^ 
quijitionem petit de vita^ vel de mem^ 
bris^fed gratis concedatur^ et non ne- 
getur. 



XtOTHING from hencifortb 
-^^ fliall be given for a writ of in- 
quifition, nor taken of him that pray^ 
eth inquifition of life, or of member^ 
but it (hall be granted freely, and not 
denied. 



(3 £d. I. c. n. 13 id* I. ftat. I, c. 29. Mirror, 314; Rcgift. 133, 134.) 
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( I ) Bre'vi inquijitionis.'] That \t the writ deodio et atia^ anciently 
called hre've de bono et malo, and here, of life, and member, which 
the common law gave to a man, that was imprifoned, though it 
were for the mod odious caufe, for the death of a man, for the 
which, without the kmgs writ he could not be bayled, yet the law 
favouring the liberty, and freedome of a man from impriibmnent^ 
and that he (hould not be detained in prifon, antill the juftices in 
eire fhould come, at what time he was to be tried, he might fue out 
this writ of inquifition directed to the ftierife, quod ajfumptis 'tecum 
cuftodibus placitorum corona inpleno comitatu per facramentum proborum^ 
et Ugalium hominum de &c. inquiras (inde appellatur hre*ue inquifitionis ) 
utrtim A, captusy et dttentus in prifona Sec* pro mqrte W, unde rettaiui 
(\,accufatu5 exiftit) rettatusfit odio^et Mia &c. nifiindiSiatus'uelappel^ 
latus/uerit, coram juftitiariis noftris ultimo itinerantibus in partibus illts, 
t^ pro hoc captus, et impri/onatus, for by the common law, in omnibus 
autem placitis ds feloniai folet accu/atus per plegios dinutti^ praterquam 
deplacito de homicidio, ubiadterroremaliter ftatutum eft. In this writ> 
fower things are to be obfer^d. 

Firft, though the offence, whereof he was accufed^ were fuch, as 
he was not bayleable by law, yet the law did fo highly hate the long 
imprifonment of any man, though accufed of an odious, and hey nous 
crime, that it gave him this writ for his reliefe* 

Secondly, If he were indited, or appealed thereof, before the 
juftices in eyre,, he could not have this writ, hecaufc this writ was 
grounded upon a furmife, which could not be received againll a ' 
matter of record. 

Thirdly, Upon this writ, though it were found, that he was 
accufed de odio et atia, and that he was not guilty,, or that he did 
this afty^ defendendoy *vel per infortunium, yet the Iherife by this 
^rit had no authority to bayle him, but jhen the. party Vas to fue 
a writ deponendo in baiiium, direfted to the fherife, whereby he w.*s 
comxminded, quod ft pradii3 us A, invenerit tibi IZ0 probos, et legates 
homines de comitatu tuo tff f . qui eum munucnpiant habere coram juftici* 
alffis noftris ad primam aftifamt l^c. Standum, ^c, tunc ipfiim A» ^c, 
pneiiiHs dwtdecim tradas in ballium, 

Laftly, that tliere was a meane by the common law, before in* 
ditement, or appeale, to proted the innocent againfl falfe accufation, 
and to deliver him out of prifon. 

Odium, fignifieth hatred, and atia or nciu in this writ iigni- 
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fieth malice, becaoie that malice is adda, that is» eager, fharpe and 
cruell. 

. And this branch, for further benefit, and in favour of the prifoner; 
doth enad, that he (hall hare it gratis, without fee, and without 
delay, or deniall, of which the Mirror faith thus, i^ defence quefe 
Jeut del breife de odiot et atia, que le roy ne /on cbancelor ne preignont 
pur le breife granter fe doit extend a touts breifs remedials, et le dit 
breife ne 'doit folsment extendei^ d fihmes de honticidei mes a touts 
feUnieSy et ne foUmt, in appeles^ mes en inditement. 

But this writ was taken away by a later ftatute, viz. in 28 E. 3. 
becaufe as fame pretended, it became unnecefTary^ for that juitices 
of affife,ju dices of oyer and terminer, and juftices of gaole delivery 
came at the leatt into every county twice every yeare ; but within 
12 years after this datute, it was enadled, as often hath been faid, 
that all fiatutes made againft Magna Chartd (as the faid a£l of 28 
£. 3. was) ihould be voyd, whereby the writs of odii> et iitia, et de 
pofiekdo in b^ium are revived; and fo in like cafes upon all the 
branches dfil^^^ Cbartd, And therefore thejuflices of aifife, 
jaftices of oyer and terminer, and of gaole delivery, have not fuT- 
fered the pnibner to be long detained, but at their next comming 
have given the prifoner full and fpeedy juftice, by due trial], without 
detaining him long in prifon : nay, they have been {o farre from 
allowance of his detaining in prifon mthout due triall, that it was 
reiolved in the cafe of the abbot of S. Albon by the whole court, 
that where the king had graunted to the abbot of S. Albon, to have 
a gaole, and to have a gaole delivery, and divers perfons were 
Committed to that gaole for felony, and becaufe the abbot would not 
be at coft to make deliverance, he detained them in prifon long 
lime without making lawfull deliverance, that the abbot had for that 
^aufe forfeited his franchife, and that the fame might bee feifed 
into the kings hand; 

. For his committing to prifon is onely to this end, tliat he may 
be forth comming, to be duly tried, according to the law and cut 
tome of the realme. The abbot of Crowland had a gaole, wherein 
divers men were imprifonfed, and becaufe he detained fome that 
Were acquited of felony after their fees paid, the king feifed the 
gaole for ever. 

And it is provided by the flatute of 5 H. 4. that none be impri- 
foned by any juHice of peace, but in the comn?on gaole, to the 
end they might have their triall at the next gaole delivery, or 
felons of the peace. Fide cap. 29. 

And fome fay, that this ftatute extendeth to all other judges, and 
Juflices-for two reafons. i . They fay, that this aft is but declaratory 
of the common law. 2. Ubi lex eflfpecialis, et ratio ejus generalis, 
generaUter dccipienda eft. 

Breve regis de bond et malo is fo called of the words, de bono et malo, 
contained in the writ. This writ lay when A. B, was committed to 
prifon for the death of a man, the king did write to the juftices of 
gaole delivery ; quod ft A, B, caftus, et de'ientus in gacla pradiSla pro 
^rte C. D. de boHo et malo fuper patriam indeponere 'uolueritj et ea oc- 
caftone (et non per aliquod fpeciale mandatttm noftrum) detentus ftt in 
iadem^ tunc eandem gaolam depradi^o A, B. fecundum legem, et con* 
Juitudinem Anglia, deliberetis. So as without queftion the writ de bono 
let malo, is not the writ de odio et atia, as fome have imagined. 

I^ote, in thofe dayes the juftices of gaole delivery would not 

£ ^ proceed 
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Jjroceed in cafe of the death of a man, without the kings writ: 
for in the fame record it appeareth, that R, W, indiSatus de morte 
W, E, non tulit breVE regis de bonot et malo, idea retornatur gaola^et 
Jic de aliis. 



CAP. XXVII. 



^I aliqui ieneani de nobis per feodi 
^ firmam (i), vel per focagium (2), 
vel burgagium {i)j et de alio teneant 
terram per fervitium militare (4), no 5 
non habebimus cufiodiam haredis^ nee 
terree jiia^i ^^^ ^ft ^^ /^tfrf<? alteriusy 
eiceafione illius feodi finnay velfocagii^ 
vel burgagii. Nee habebimus * cujio^ 
diam illius feodi firma^ velfocagii, vel 
burgagii, niji ipfa feodi firma nobis 
debeat fervitium militare. Nos non 
habebimus cif/lodiam hared*, vel alicu- 
jus terra, quam tenet de aliquo alio 
per fervitium militare, occaftone ali^ 
cujus parva ferjantia, quam tenet de 
nobis per fervitium, reddend* nobis cuU 
tellos, fagittas, vel hujujtnodi. 

*[44] 



I F any do hold of us by fee-ferm^ 
*^ or by focage, or burgage, and he 
holdeth lands of another by knights 
fervice, we will not have the cuftody 
of his heir, nor of his land, which is 
holden of the fee of another, by rea- 
fon of that fec-ferm, focage, or 
burgage. Neither will we have the 
cuftody of fuch fee-ferm, or focage, 
or burgage, excopt knights fervice be 
due unto us out of the fame fee-fenn. 
We will not have the cuftody of the 
heir, or of any land, by occafton of 
any petit ferjeanty, that any man 
holdeth of us by fervice to pay a knife, 
an arrow, or the like. 



(Bro. Tenures, 69.) FItz. Card. 145. i% Car. a. c. 24.) 
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(i) Per feodi firmamA Fee farm e properly taken is, when the 
lord upon the creation of the tenancy referve to liimfelfe, and his 
heires, either the rent, for the which it was before letten to farme, 
or at lead a fourth part of that farme rent. 

But Britton faith. Fee farmes font terres tenusinfee, a rendre pur 
eux per aim, le 'vsray ^value^ ouphis, oumeins, and is called a fee farme, 
becaufe a farme rent is referred upon a graunt in fee. . And re- 
gularly, as it appeareth by this a6l, lands graunted in fee farme are 
holden in focage, unleflfc an exprefle tenure by knights fervice be 
referved, as it appeareth hereafter in this chapter. 

(2) Vel per focagium.'\ * Tenere fer frmam alham eft tenere lihere 
infocagio. Vide in libra nigro fcaccariiy capite De officio clericorum de 
firma hlanca. It is commonly called blanch farme, Lucubrat. Ock^ 
ham, firma bla nca, et njide ibi antiquum verbum [ dealbari. ] 

(3) Burgagiu?n»'] Seethe Cuftumier de Normandie^cap. 32.andthd 
Commentaries upon the fame. 

(4) Per fervitium mlitareJ] See le Cuftumier de Norman, cap. 3 j. 
De gard de orpbelines, fol. 49. and the comment upon the fame. . 

This adk, as well concerning tenures in fee ^rme, focage, 
and burgage, as by little ferjanty, is declaratory of the common 
law, and conilantly in ufe to this day, and needeth no further ex- 
planation. . 

.4 CAP. 



Cap. 28. 



Magna Charta« 



44 



CAP. XXVIII. 



ATf/Zr L us balivus de catero po- '\r( O 
^'^ nat aliquem ad legem manifejlam'i ^^ pi 



bailiff from henceforth fhall 

^ ^ ^^ ^ put any man to his open law, 

nee ad juramentum Jitnplici loqueia fuoy nor to an oath, upon his own bare 
fine teftibus fidelib^s ad hoc indue- faying, without faithful witneffes 
tis* brought in for the fame. 

(Fit*. Ley, 78. Bro. Ley, 37.) 

The Mirror tFeating of tlus chapter faith, Le point que defend, que 
mid bayliffe met frank home a ferement fans fute prefent, eft interpret able 
em ceftmammert que nuljuftice, uul mintfterJe royy ne auter fene/chall, ne 
baiUf ne eit p9wer a mitter frank home a ferement faire, fans le com- 
maumdement le rey^ ne puit refceive afcuns teftmoignes, que teftmoignent le 
manAramce eftre <ueray. 

By this it appeareth, that under this word balivus, in this aft 
is comprehended every juftice, minifler of the king, fteward and 
baylifFe. 

Simplici loquelafia,'] For as Braflon faith» vox fimplex nee proba* 
tionem faciti nee frafumptionem inducit ; item non per fedam, qu^, fieri 
* potejl per domefticos, et familiar es,fe6la enim probationem nonfacit, 
fed levem indueit prafumptionem, et fpincitur per probatione^n in con^ 
trarium, et per defenfionem per legem, 

Jt appeareth by Glanvill, that the defendant ought to make his 
law, 12. manu* And fo it appeareth by a judgepient in the fame 
yeare, and term, that this great charter was made, for there, in 
debt the defendaat waged his law, ide^o eonjideratum eft per curiam, 
qued defendensfe duodecima manu venit cum lege. 

Every wager of law doth countervaile a jury, for the defendant 
ihall make his law, de duodecima manu, viz, an eleven, and himi'elf. 
And it (hould feeme, that this making of law was very auncient, 
for one writing of the auncient law of England faith, hujus purga- 
tionis non omnis evanuit vetuftate memoria, nam per bac tempora di 
pecunia poftulatus, debitum nonnunquam duodecima, quod aiunt, manu 
diffolvit. 

How much, and for what caufe the law refpedtcth the number 
of 1 2. fee the firil part of the Inftitutes. 

The party himfelfe, when he maketh his law fhall be fworne de 
fidelitate, that is, direftly or abfoluicly, and the others de credulitaie, 
that b, that they beleeve that he faith true. 

To make Ms law, is as much as to fay, as to take his oath, &«• 
and it is fo called, becaufe the law giveth him that meane by his 
owne oath, to free himfelfe. 

And the reafon, wherefore in an adion of debt upon a fimple 
contraft> the defendant may wage his law, is. for that the defen- 
dant may fatisiie the party in fee ret, or before witneffe, and all 
the witnefTes may die, fo the law doth allow him to wage his law 
for his difcharge: and this, for ought I could ever rcade, is pe- 
culi4r to the law of England, and no mifchiefe infuieth hereupon, 

E 3 for 
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for the plaintiiFe may take a bill or bond for his money> or if it be 
a fimple contradl, he may bring his adlion upon his cafe upon h^ 
agreement or promife, which every contraft executory implieth^ 
and then the defendant cannot wage his law. 



CAP. XXIX. 



'KJVLLUS Khr (i) homo (2) 
•r-^ capiat ur^ vel imprlfoneiur (2)9 
fut dijfeijietur de libero tenemento Juo^ 
vel Ubertatibus (4), vel Uberis con- 
fuetudinibus (5) fuisy aut utlagetur^ 
aut exuietur^ aut aliqup modo d^rua- 
tuvy nee fuper cum ibimusy nee fuper 
eum mittemusj ntft per legale judi- 
cium (6) parium fuorum (7), vel per 
legem terra (8), Nulli yendemus {9), 
nulli negabimus^ aut differ emus (16) 
juflitiam^ vfl reiium ( 1 1 ). 

(5 Rep. 64. 10 Rep. 74. 11 Rep. 99. Regift. 1S6. Mirror, 314. x Anderf. 158, aBulilr. 328, 
3 Bul(!r.47. Wood's Inft. 613, 614. z £d. g. c. S. 5 £d. 3. c 9. 14 Ed. 3. flat. 2. c. 14. 25 £d. 
3. ft; 5. c,4. 28. Ed. 3. c. 3. 42 Ed. 3..C. 3f 11 R. 2. c. 10. 37 Ed. 3. c. 18. 4 H.7. c^ 12. i^ 
Car. I. c. 16. I Roll. 208, 209, 225. 12 Rep. 50, 63, 93.) 



T^O freeman fliill be taken, or 
•*'^ imprifoncd, or be difieifed of his 
freehold, or liberties, or free cuftoms, 
or be outlawed, or exiled, or any 
otherwife deftroyed; nor will we not 
pafs upon him, nor condemn him, 
but by lawful judgment of his peers,, 
or by the law of Ae land. We will 
fell to no man, we will not deny or 
defer to any man either juftice of 
right 
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(i) Nullus liber, &c.] This extends to villeins, faving againft 
their lord, for they are free a^ainll all men, faving againft their 
lord. See the firft part of the Inftitutes, feft. 189. 

(2) Nullus liber homo,'] Albeit /^«<> doth extend to both fexe8« 
men and women, yet by adl of parliament it is enadled, and dc-j 
clared, that this chapter fhould extend to duchefre8,counteires, and 
baronefles, but marchioneiies, and vifcountefTes are omitted^ bat 
notwithftanding they are alfo comprehended within this chapter. 

* Upon this chapter, as out of a roote» many fruitfull branches of 
the law of England have fprung. 

And therefore firft the genuine fenfe hereof is to be* feene> an4 
after how the fame hath been declared, and interpreted. For the 
firft, for more perfpicuity, it is neceifary to divide this chapter into 
feverall branches^ according tp the true conftru^ion and reference 
pf the words. 

This chapter containeth pine feverall branches. 

1. That no man be taken or imprifoned, but per legem terra, that 
is, by the common law, ftatute law, or cuftome of England; for thefe 
words, per legem terra, being towards the end of this chapter, doe 
referre to all the precedent matters in this chapter, and this hath 
the i§j-ft place, bocaufc the liberty of a mans perfon is more pre- 
cious to him, then all the reft that follow, and therefore it is great 
reafon, that he fhould by law be relieved therein, if he be wronged^i 
^s hereafter ftiall be fhewed. 

2. No man fhali be difleifcd, that is, put out of feifon, or dif- 
pofTefi'ed of his free-hojd (that is) lands, or livelihood, or of \\i% 

liberties. 
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liherties> or free-cailomes» that is, of fodi franchifes, and free? 
domes, and free-coftomes, as belong to him by his free birth, right, 
unlefle it be by the lawfiill judgement, that is, verdidl of his equals 
(that is» of men of his own condition) or by the law of the 
land (that is, to fpeak it once for all) by the due courfe, and pro* 
cefle of kw^ 

5. No man (hall be ont-lawed, made an exUx, put put of the 
law, that is, deprived of the benefit of the law, unlcITe he be out- 
lawed according to the law of the land. 

4. No man ihall be exiled, or banifhed out of his country, that 
\^y mm» ferdet fahriam^ no man ihall lofe his country, unlcife he be 
exiled according to the law of the land. 

5* No man ihall be in any fort dellroyed (deftrutre, i. quod prius 
ftruSuMf i$ fadum fuit^ pemiius e^erttre et diruere) unleAe it be by 
the verdi6t of his equals, or according to the law of the land. 

6. No nan fhall be condemned at the kings fuite, either before 
die king in his bench, where the pleas are coram rtge (and fo are 
the words, ntc fuper eum ibimus^ to be underflood) nor before any 
Other commiffioner, or judge whatfoever, and fo ^re the words, 
ntc fmpir turn mttemusp to 1^ uqderftood, but by the judgement 
•f his peers, that is, equalls, or according to the law of the 
land. 

7. We (hall fell to no man juftice or right. 
^. We (hall deny to no man juftice or right. 
9. We fhall defer to no man juftice or right. 

The genuine fenfe being dillinflly underftood, we fhall pro*- ^ 5 E. 3. cap, ^. 
ceed in order to unfold how the fame have been declared, and. *5 E. 3- "• 4» 
interpreted, i. By authority of parliament. 2. By our books. 3. 37 E- 3.ca.8. 
By precedent. ^^ e! 3. ca! j! 

(3) Nullus liber homo capiatur, out impri/omtur*'] Attache^ and 17R. i.cap.6. 
arrefted are comprehended herein. Rot. Pari. 43 

I. No man (ball be taken (that is) reftrained of liberty, b^ ^ 3* Sir Jo. « 
petition, or fuggeftion to the king, or to his counccll^, unlcfle it J^^Vz, 23"&c. 
be by indi^lmenc, or prefentment of good, and lawful! men, where lib! io.Vol.'74.' 
fuch deeds be done. This branch, and divers other parts of this in cafe del Mar. 
aft have been* notably explained by divers • ads of parliament, &c. AalfTa. 
qsoted in the inargent. * See >^. i. C9p 

2- No man fliall be diffeifed, &c. 'S» 

^ Hereby is intended, that lands, tenements, goods, and chattells ^ See 43 AflT. p^ 
fhall not hie feifcd into the kings hands, contrary to this great "* ^'J**^.!^'* 
charter, and the law of the land; nor any man fhall be diffeifed of ch^rta tnd**^* 
Itts lands, or tenements, or difpoflefled of his goods, or chattels, other ftatutes 
contrary to the law of the land. are cited, nota 

f A cuftome was alledged in the town of C. that if the tenant htnt^ the afurpt v 
oeafe by two yeares, that the lord fhould enter into the freehold of ^i°2/°*?*^T . 
die tenant, and hold the fame untill he were fatisfied of the arre- ^^^^i^^ 
rages, and it was adjudged a cuftome ♦ againft the law of the 5 £. 3. cap. 9. 
land, to enter into a mans freehold in that cafe without aftion or 25 E. 3. cap. 4. 
anfwer. * 43 E. 3. 3a. 

King H. 6. graunted to the corporation of diers within London, Lib. 8. Tr. 41. 
power to fearch, &c. and if they found any cloth died with log- J*' ^<**' "5* 
wood/thdt the cloth fhould be forfeit: and it was adjudged, Cafe de Londrei. 
that this charter concerning the forfeiture, was againft the law of * L 47 J 
the land, ax^d thii ftatute; for no forfeiture can grow by letters 
I^stents^ 

E 4 No 
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No man ought to be put from his livelihood withput anfwer. 

3. No man pfitlawed, that i8» barrjcd to have the benefit of the law- 
Vide for the word, the firft part of the Inftitutes. 

Note to this word utiagetur, thefe words, nifiptr legem feme, do 
refer. 

(4) De lihertatibus,'\ Thi^ word, lihertates, liberties hath three < 
fignifications: 

1. Firil, as it hath been faid, it (ignifieth the laws of the realme, 
in which refpedl this charter is called, cfforta libertatum. 

2. It iignifieth the freedomes, that the iubjeds of England have ;; 
for example, the company of the merchant tailors of England, having 
power by their charter to make ordinances* made an ordinance^ 
that every brother of the fame fociety fhould put the one half of 
his clothes to be dreffed by fome cloth worker free of the lame 
company, upon pain to forfeit x. s. &c. and it was adjudged that 
this ordinance was againft law, becauie it was againft the liberty 
of the fubjed, for every fubjed hath freedome to put his ckvthes to 
be dreffed by whom he will, etjic defimiubmi and fo it is, if fudi 
or the like graunthad been made by his letters patents. 

3. Liberties, fignifieth the franchifes, and priviledges, which the 
fubjefts have of the gift of the king, as the goods, and chattel^ of 
felons, outlawes, and the like, or which the f^bjed claim by prc- 
fcription, as wreck, waife, ftraie, and the like. 

So likewife, and for the fame reafon, if a graunt be ma^e to any 
man, to have the fole making of cards, or thefole dealing with any 
other trade, that graunt is againft the liberty and freedome of the 
fubjed, that before did, or lawfully might have ufed that.trade, and* 
confequently againft this great charter. 

Generally all monopolies are againft this great charter, becauie ^ 
they are againft the liberty and freedome pf the fubjed, and againft ^ 
the law of the land. 

(5) Liber is confuetudinihusJ\ Of cuftomes of the realme, fome be 
generall, and fome particular. Of thefe reade in the firft part of 
the Inftitutes. And liberis is added, for that the ciiftomes of 
England bring a freedcme with them. 

4. No man exiled. 

By the law of the land, no man can be exiled, of i>aniihed out 
of his native countrey, but. either by authority of parliament, or 
in cafe of abjuration for felony by the common law: and fb when 
our booksi or any record fpeak of exile, or banifhment, other then 
in cafe of abjuration, it is to be intended to be done by authority 
of parliament :• as Belknap and other judges, &c. banifhed into 
Ireland. 

This is a beneficially law, and is conftrued benignly, and there- 
fore the king cannot 5'end any fubjed of England againft his will 
to {tvs^ him out of this realme, for that fhould be an exile, and 
he (hould perdere fatriam : no, he cannot be fent againft his will 
into Ireland, to ferve the king as his deputy there> becaufe it is 
out of the realme of England : for if the king migbt fend him out 
of this realme to any place, then under pretence of fervice, asam- 
baffadour, or the like, he might fend him into the furtheft part of 
the world, which being an exile, is prohibited by this ad. And 
albeit it was accorded in the upper-houfe of parliament, anno 6 
E. 3. nu. 6. that fuch learned men in the law, as fhould bee fent, 
^8 jttftices, or otherwife> to ferve in Ireland, fhould bave no «3ccttfe. 

" • ^ ' '•' ' yet 
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yet that being no ad of parliament, it did not binde the fubje£l. 

And this notably appeareth by a record, in 44 £. 3* Sir Richard Rot clauf. an- 

Pcmbrughs cafe, who was warden of the cinque ports, and had ^^^'J ^" 

divers offices, annnities, and lands graunted to him for life, or in J^u^^s CaS** 

fee by the king under the great {est\c,froJirvttio impenjo^ et impen^ 

fiendoy the king commanded Sir Richard to ferve him in Ireland, as^ 

his deputy there, which he abfolutely refufed, whereupon the king 

h^ advice of his counceli, feifed all things graunted to him, pro 

feruitio impendende (in refped of that claufe) but he was not upon 

that refolution committed to prifon, as by that record it appeareth; 

and the reafon was becaufe his refufall was lawfull, and if the re- 

fo&ll was lawfull to ferve in Ireland parcell of the kings dominions, 

a fortiori^ a refiifail is lawfull to ferve in any forein country. And 

it feemeth to me, that the faid feifure was unlawfull, for pro /er<vitio 

iapenfi it impendcndo^ mufl be intended lawfull ferviqe within the 

r^kne. 

5. No man deflroyed, &c. 5 E. 3. cap. 9. 

That b, fore- judged of life, or limbe, diftierited, or put to torture, 28 E. 3. cap. 3. 

pr death. Fortcfcuccap. 

The Mirror writing of the auncient laws of England, faith,y&/p/w/ "* 
Us rtysfairt droit a touts^ per eux^ ou per lour chief e juftices, et ore Us ^ ™'* ^*P' ** 
Jaits Us royes per kurjuftices comijjdries err ants affignes a touts pleas : 
tn aid ditiels Hres/ont tomes de 'vifcottnts uecejfaries, et 'vieivs defrankpU 
ft quant qui hones gents a tiels inquefts inditerent de peche mortel, fokient 
Us royes deftruere J'fms refpons, i^c. Accord eji, que nul appeUe, ne 
tnditei Joit deftroyfans rejpons, 

Thomas earle of Lancader was deftroyed, that is, adjudged to Paf. 39 E. 3. 
die, as a traitor, and put to death in 14 £. 2. and a record thereof Coram Regc, 
made: and Henry earle of Lancaftcr his brother, and heire, was J^f^" R^^^p^g^* 
reftored for two principall errors in the proceeding againft the faid ^ j? '^ ^^\ ' 
Thomas Earle, 1. ^od non fuit araniatus,et ad refponfionem pofitus Countee dc 
tempore pacis^ eo quod canceUaria^ et alide curia regis fuer* aperta, in Arund. cafe. 
quibus Uxfiehat unicuique, prout fieri confiie^uit, 2. iiiuod contra cartam ^^^' P*""^" 4^ 
dt, lihertatihuSf cum diSlus Thomas fuit unus pariuMy et magnatum regni^ s]r^ro"^f*Lce$ 
in qua continetur (and reciteth this chapter of Magna Charta, and cafe. * 
fpecially, quod dominus rex non fuper eum ibit^ nee mittet, nifi per UgaU 
judicium parium fuorum. tamen per recordum pradi^m^ tempore pacis 
abfq\ aranamento^feu refponfionetfisu legali judicio parium fuorum, contra 
legem, ^ contra tenorem Magna Charta) he was put to death : more 
examples of this kinde might be fhewed. 

Every oppreffioA again d law, by colour of any ufurped authority. Lib. 10. fol. 74. 
is a kinde ofdeftruAion, for, quando aliquid prohihetur, prohibetur et In the cafe of the 
omne^perquoddenfenituradillud: anditis theworftoppreffion, that is Marfhalfea. 
done by colour of juftice. R^gula. 

It is to be noted, that to this verb deftruatur, are added aliquo 
modoy and to no other verb in this chapter, and therefore all things, 
by any manner of meanes tending t9 deftruftion, are prohibited : as 
ii a man beaccufed, or irididled of treafon, or felony, his lands, or 
goods cannot be graunted to any, no not fo much as by promife, 
nor any of his lands, or goods feifed into the kings hands, before 
atuin(kr: for when a fubjed obtaineth a promife of the forfeiture, 
many times undue meanes and more violent profecution is ufed 
for private lucre, tending to deftruftion, then the quiet and juft Rot. Pari. 15 
proceeding of law would permit, and the party ought to live of his E. 3. nu. 6. &c. 

1 untili attainder. 

(6) Per 
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II E. 3. brcv«. 

17J. 6H.». 
procet. Pi. ulti- 
mo^^o £.4. 6. 
20 Ejiif. Dier, 
360. Lib. 9. fol. 
J17. Seignior 
Zanchars cafe. 
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I H. 4. I, 
13 H. 8. I. 

|o E. 4, 6. 



«9 H. 7. Cdm. 
dfc la Pole Earle 
ofSuff. cafe. 
Hil. 13. Tac<.b. 
the Lord Norrice 
cafe coram rege. 



Stamf. pi. cor. 
130. 



Pafch. 26. H. S. 
in the cafe of 
the L. Dacres ef 
the north I re- 
folved by all the 
judges of Eng. 
land as juftice 
Spelman reports. 
See the 3 part of 
the Inilicutesy 
tip. Treaibn. 



(6) Pit judicium parium /uorum,] By judgement of his peers* 
Onely a lord of parliament of England fhall be tried by his peer« 
being lords of parliament: and neither noblemen of any other 
country, nor others that are called lords, and are no lords of par-* 
liament, are accounted pares, peers within this ftatute. Who fhall 
be (aid pares, peeres, or equalls, fee before cap. 14.. § per pares. 

Here note, as is before faid, that this is to be underitopd of this 
kings fute for the words be, necfuper eum ibimus, nec/uper eum mit^r 
temus, nifi per legale judicium parium /uorum* Therefore, for ex* 
ample, if a noble man be indided for murder> he (hall be tried by 
his peeres, but if an appeale be brought againft hioi, which is the 
fuite of the party, there he fhall not be tried by his peeres, but by 
an ordinary jury of twelve men: and that for two reafons. Firft, 
for that the appeale cannot be brought before the lord high fteward 
of ERgland, who is the only judge of noblemen, in cafe of treafon, 
or felony. Secondly, this flatute extendeth only to the kings 
fuite. 

And it extendeth to the kings fuite in cafe of treafon, or felony, 
or of mifprifion of treafon, or felony, or being acceffary to felony 
before, or after, and not to any other inferior offence. Alio it ex- 
tendeth to the triall it felfe, whereby he is to be conyided: but a noble- 
man is to be indided of treafon, or felony, or of mifp^fion, or being 
accef{ary to, in cafe of feloixy, by an inquefl ^nd^r tKe degree m 
nobility : the nupiber of the noble men that ^re to be triers are, 12. 
or more. 

And a peer of the realme may be indided of treafon, or fe- . 
lony, before commiffipners pf oier & terminer, or in the kings 
bench, if the treafon or felony be committed in the county where 
the kings bench fit : he alio may be indided of murder, or mau- 
flaughter, before the coroner, &c. fiut if he be indided in the 
kings bench, or the indidment removed thither, the noble man 
may plead his pardon there before the judges of -the kings benchu^ 
and they have power to allow it, but he ^ai^not pmfefie the in-r 
didment, or plead not guilty before the judges Qf the kings bench» 
but before the lord fteward; and the reafon of this diverfity, that 
the triall or judgement mud be before or by the lord flewa^, but 
the allowance ofthe pardon may be by the kings bench, is becaufp 
that is not within this flatute. 

If a noble man be indided, and cannot be foi^nd, proces pf out- 
lawrie fhall be awarded againfl him per legen^ terras and he fhall be 
outlawed per judicium coronatorum, but he fhall b& tried per judicium 
parium /uoruM, when he appeares and pleads to ifliie. 

(7) Per legale judicium.'] By this word leg^e, amongfl others, 
three things are implied, i. That this manner of tridl was by 
law, before this flatute. ?. That their verdid mufl be legally 
given, wherein principally it is to be obferved. i . That the lords 
ought to heare np evidence, but in the prefence, and hearing of (he 
prifoner. i. After the lords be gone together to confider pf the 
evidence, they cannot fpnd to the high fleward to afke the j lodges 
any quellion of law, but in the hearing of the pr^foner, that he may 
heare, whether the cafe be rjghtly put, for defck^ojus oritur; neither 
can the lords, when they are gone together, fend for the judges to 
know anv opinion in law, but the high (leward ought to demand it 
in court m the hearing of the prifonej*. 3. When all the eyideoce 
is given by the kings learned counccll, the l^igh fleward panp^i^t - 

c;ollea 
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colled the eridence tgainft the priioner, or in anf iort conferre 
with the lords touching their evioence, in the abfence of the pri* 
Ibnerybot heonghttobecalled toit; uid all this is imf^ed in this 
vord» i^«/f. And therefore it Oiall be neceflkrv for all fach pri- 
foners, after evidence given againft him, and before he depart froni 
the barre, to require joitice of the lord fteward, and of the other 
lords, that no qaeftion be demanded by the lords, or fpeech or con* 
/erence had by any with the lords, bat in open coort in his prefence, 
and hearing, or elie he ihaU not take any advanuge thereof after 
▼erdid, and judgement given: bot the handting thereof at large 
and of other diings concerning this matter, belongs to another trea- 
tife, as before I have (hewed, only this may faffice for the expo* 
fition of this ftatate. Sec the 5 part of the Inftitutes, cap. 
Treafon. 

And it is here called yW/aMK parium^ and not ^endiaum^ becaufo 
the noble men retnmed, and charged, are not fwome, but give their 
judgement upon their honour and ligeance to the kine, for fo 
are all the entries of record, feparately beginning at Uie f^^fiu 
lord, andfo afcending upward. 

And though of ancient time the lords, and peeres of the realme f 50 1 
iifed in parliament to give judgement, in cafe of treafon and fe- Rot. pAriiam: 
lony, againft thofe, that were no lords of parliament, yet at the 4 £< 3* °u. 6. 
fuite of the lords it was enaOed, that albeit the lords and peeres 
•f the lealme, as judges of the parliament, in the prefence of the 
king, had taken upon them to give judgement, in cafe of treafon 
andfolony, of fuch as were no peeres of the realme, that hereafter 
BO peeres ihall be driven to give judgement on any others, then. 
on their peeres according to the law. 

This triall by peeres was very auncient, for I reade, that Wil- Anno % Will, 
liam the Conqueror, in the beginning of his raigne, created Wil- coaq. 
liam Fitzofbeme (wro was earle of Bretevil in Normandy) earle 
of Hereford in England, his fonne Roger fucceeded him, and was 
earle of Hereford, who under colour of his fillers marriage at 
Exnin^, neare Newmarket in Cambridge (hire, whereat many of 
the mS>ility, and others were afTembled, confpired with them to 
receive the Danes into England, and to depofe William the Con- 
queror (who then was in Normandy) from his kingdome of Eng- 
land : and to bring the fame to cfFeft, he with others rofe. This 
treafon was revealed by one of the confpirators, viz. Walter earle 
of Huntingdon an Englifh man, fonne of that great Sy ward earle 
of Northumberland : for which treafon this Roger carle of Hereford 
was apprehended, by Urfe Tiptoft then (heriffe of Worcefter (hire, 
and after was tried by his peeres, and found guilty of the treafon ^^^^^ g ^V. i. 
per judicium farium fuorum» but he lived in prifon all the daies of his 
life. Yon have heard in the expofition of the 14 chapter, who are 
to be faid peeres, fomewhat is necefTary to be added thereunto. 
It is provided by the ftatute of 20 H. 6. that dutcheiTes, countef- 20 H. 6. cap. 9. 
(t%9 and baroneiTes, ihall be tried by fuch peeres as a noble man, , , 

being a peere of the realme ought to be; which aA was made in 
declaration^ and affirmance of the common law : for marquefTes, . 

^nd vifcountefles not named in the ad ihall be alfo tried by their 
peeres, and the queene being the kings confort, or dowager, ihall 
alfo be tried, in dRe of treafon, /^r/^r^j, as queene Anne, the wife 
of king Henry the eight was termno Pa/cb. anno 28 H. 8. in Pafch. aSH.S. 
the tDwre of London before the duke of Nor£ then high fteward. Spdmans report. 

If 
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If SL woman that is noble by birth, doth aiariy under the degree 

of nobility, yet Ihee fhall be tried by her peeres,but if (he be noble 

by marriage, and marry under the degree of nobility ihee lofeth 

her dignity, for as by marriage it was gained, fo by marriage k 

2Z H. 6. 47. i5 loft^ and fhee ihall not be tried by her peers. If a dutcheffe by 

II H. 6. 51. marriage doe marry a baron, ihee lofeth not her dignity, for aU 

degrees of nobility, as hath been faid, are farts, if a queene 

dowager marry any of the nobility, or under that degree, yet 

loofe^ (hee not her dignity, as K^therine queene dowager el 

England, married Owen ap Meredith ap Theodore efquire, and 

yet (hee by the name of Katherine queene of England, nmntained 

an adion of detinew, againft the biihop of Carlile, 

Rot. Parliam. And the queene of Navarra marrying with Edmund the brother 

26 E. I. Rot. 1. of E. I. fued for her dower by the name of queene of Navarra and 

recovered. 

(8) Ntfifer kgm terra. \ But by the law of the land. For die 

true fenfe and expoiltion of thefe words, fee the ftatute of 37 E. 5. 

cap. 8. where the words, by the law of the land, are rendred without 

due proces of law, for there it is faid, though it be contained in the 

15 £. 3. cap. 4. great charter, that no man be taken, imphfoned, or put out of his 

free-hold without proces of the law ; that is, by indictment or pre« 

fentment of good and lawful! men, where fuch deeds be done in 

^ due manner, or by writ originall of the common law. 

Without being brought in to anfwere but by due proces of the 

common law. 

%% £. 3. cap. 3. No man be put to anfwer without prefentment before juftices, or 

37 E- 3- cap- 8. thing of record, or by due proces, or by writ originall,. according ta 
42 E. 3. cap. 3. ^g qJj i^^ Qf ^j^g i^jjj^ ^ . 

Wherein it is to be obferved, that this chapter is but declaratory 
of the old law of England. Rot. Parliament. 43 E. 3. nu. 22, z^. 
the cafe of Sir John a Lee, the fteward of the kings houfe. 
[ 51 ] Per legem terra,"] i. Per legem Anglia^ and hereupon allcommif- 

(ions are grounded, wherein is this claufe,yw<5«rj quod ad jujlitiampir^ 
tinetfecundum legem, et con/uetudinem Anglia, ^c. And it is not (aid, 
legem et confuttudinem regis Anglian left it might be thought to l^nd 
the king only, nor pop^i Anglia, left it might be thought to bind 
them only, but that the law might extend to all, it is faid per legem 
terra, i. Anglia. 

19 H. 6. 7. And aptly it is faid in this adt, per legem terra, that is, by the law^ 

of England: for into thofe places, where the law of England 
runneth not, other lawes are dlowed in many cafes, and not pro- 
hibited by this aft. For example: if any injury, robbery, felony, 
or other offence be done upon the high fea, lex terra extendeth not 
to it, therefore' the admirall hath conufance thereof, and may pro- 
ceed, according to the marine law, by impn(bnment of the body, 
and other proceedings, as have been allowed by the lawes of the 
real me. 

13 H. 4. 5. And fo if two Englifh men doe goe into a foreine kingdome, and 

fight there, and the one murder the other, lex terra extendeth not 
*" hereunto, but this offence (hall be heard, and determined before 
the conftable, and marfhall, and fuch proceedings (hall be there, 
by attaching of the body, and otherwife, as the law, and cuftome of 
that court have been allowed by the lawes of the real me 

II H. 7. cap. 3. Againft this ancient, and fundamentall law, and in the face thcre-» 
of> I £nde an a6t of parliament made, that as well juftices of aftife, as 

jufticcs 
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juftkes ofptSLCt (without any finding or prcfenttnent by the verdi£l 
of twelve men) upon a bare information for the king before therti niade, 
(hould have full power> ahd authority by their difcretions to heare, 
etid det^Wuihe all offences, and contempts committed, or done by 
ahy p*r(bn> or pferfonS agaihft the forme, ordinance, and efFeft of 
tthy ftatute made, and not repealed, &c. By colour of which aft, 
fluking this fandamentall laW, it is not credible what horrible op« 
preffions, and exaiftioM, to the undoing of infinite numbers of people, 
Were committed by Sir Richard Empfon knight, and Edm. Dudley 
l>eing juftices of peace, throughout England; and upon this unjuft 
imd injurious aft (as commonly in like cafes it falleth out) 
a new office was erefted, and they made mafters of the kings for- 
feitures. 

But at the parliament, holden in the fii-ft ycare of H. 8. this aft i H. 8. cap. 6- 
of II H. 7. is recited, and made voide, and repealed, and the reafon 
thereof is yeelded, for that by force of the faid aft, it was mani- 
feftly known, that many finifier, and crafty, feigned, and forged 
informations, had been pttrfued againft divers of the kings fubjefts 
to their great dammage, and wrongful! vexation : and the ill fuc- 
cefle hereof, and the fearefull ends of thefe two oppreffors, fhould , 

deterre others from committing the like, and fhould admonifh 
paHiaments, that in flead of this ordinary, and precious triall 
per legem terra, they bring not in abfolute, and partiall trialls by 
diicretion. 

If one be fufpefted for any crime, be it treafon, felony, &c. And Rot- pl- i H- 4* 
the party is to dc examined upon certaine interrogatories, he may '"^n^^- 2- «"• '- 
heare the interrogatories, and take a reafonable time to anfwer the 
fame with deliberation (as there the time of deliberation was 
tenne hoiires) and the examinate, if he will, may put his anfwere in 
writing, and keepe a copic thereof: and fo it was refolved in par- 
liament by the lords fpirituall and temporall, in the cafe of juflice 
Richill. See the record at large. 

And the Lord Canew being examined, for being privy to the AnnoiCvJacobi 
plot, for the efcape of Sir Walter Rawleigh attainted of treafon, regis. 
defired to have a copy of his examination, and had it, as per legem 
Urra he ought. 

Now here it is to be knowne, in what cafes a man by the law of 
the l£nd,tiiay be taken, arretted, attached, or imprifoned in cafe of 
treafon or felony, before prefentment, indiftment, &c. Wherein 
St b to be anderftood, that proces of law is two fold, viz. By the 
kings writ, or by due proceeding, and warrant, either in deed, or 
in law without writ. 

• Asfirlf, where there is any witnefTe againft the ofFendor, he may * [ 52 ] 
be taken and arretted by lawful! warrant, and committed to 7 e. 4. 20. 
prifon. . 8 E. 4. 3. 

• When treafon and felony is committed, and the common fame 9 E. 4- ^7- 
«nd voice is, that A. is guilty, it is lawfuU fbr any man, that fufpefts \ h 7^1 c* b a. 
him, to apprehend him. . H. 7. jI. 

» This fame Brafton defcribeth well,/2w»^i qua fufpicionem inducit, 5 p. 7. 5. a. 
^nV/ debet apud boms, et grwves, non quidem maleuolosyet maledkoSy fed 26 H. 8, 9. 
provtdas et fide Jignas per/oaas, nonfemeUfiidfapiuSy quia clamor minmt, a r^xv^' *?* 
it defamMio mamfefiat. ,43' 

* So it is of hue and cry, and that is by the ftatute of Winchef- b 2 e 7 
ter, which is but an affirmance of the common law: likewife if A. ^l\ '^ \^ 

be 26 E. 3.71. 
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be fufpefted^ and he fleetb, or hideth himfelfei it is a good caafe td 
arreft him. 

^ If treafon or felony be done, and one hath juft caufe of fufphioiT^ 
this is a good caufe, and warrant in law, for him to arreft any mani 
but he muil fhew in certainty the cai^fe of his fufpition : and whe- 
ther the fufpition be juft, or lawfully Aiall be determined by the 
juftices in an a6lion of falfe imprifonment brought by the party 
grieved, or upon a habeas corpus^ l^c, 

• A felony is done, and one is purfued upon hue and cry, that is 
not of ill fame, fufpicious, unknown, nor indided; he may be 
by a warrant in law, attached and imprifoned by the law of the 
land. 

A watchman may arreft a night walker by a warrant in law. 

If a man woundeth another dangeroufty^ any man may arreft hini 
by a warrant in law, until it may be known, whether the party 
wounded fhall die thereof, or no. 

If a man keep the company of a notorious thiefe, whereby he is 
fufpedled, &c. it is a good caufe, and a warrant in law to arreft 
hini. 

If an affray be made to th9 breach of the kings peace, any man 
may by a warrant in law terrain any of the offenders, to the end 
the kings peace may be kept, but after the affray ended, they cannot 
be arrefted without an exprefTe warrant. 

See now the ftatutes of i & 2 Phil. Sc Mar. cap. 13. Sc i tc i 
Phil. & Mar, cap. 10. 

Now feeing that no man can be taken, arrefted^ attached, or 
imjgrifoned .but by due prpcefTe of law, and according to the law 
of the land, Aefe conclufions hereupon dpe follow. . . 

Firft, that a commitment by lawfull warrant, either in deed 
or in law, is accounted in law due pr^ceflc or proceeding of 
law, and by the law of the land, as well as by proceiTe by force of 
the kings writ. 

2. That he or they, which doe commit them, have lawfull au- 
thority. . . 

3. That his warrant, or mittimus be lawfull, and that muft be ia 
wilting under his hand and feale. 

4. The caufe muft be contained in the warrant, as for treafon, 
felony, ic. or for fufpition of treafon or felony, &c. otherwife if the 
mittimus contain no caufe at all, ifthe prifoner efcape, it is no 
offence at all, whereas if the mittimus contained the caufe, the 
efcape were treafon, or felony, though he were not guilty of 
the offence; and therefore for the kings benefit, and that the 
prifoner may be the more fafely kept, the mittimus ought to contain 
the caufe. , 

5. The warrant or mittimus containing a lawfull caufe, ought %6 
have a lawfull conclufion, viz. and him fafely to keep, untill he be 
delivered by law, &c. and not untill the party committiTig doth 
further order. And this doth evidently appeare by the writs of 
habeas corpus i both in the kings bench, and common pleaS; efche- 
quer and chancery, 

Rex *vicecQm, London, faluiem* Pracipimus vobis^ quod corpus A* B» 
in cujiodia 'vejira detent* ut dicitur, una cum caufa detentionis /ua, guC'* 
cunq; nomine prad. A* B» cer\featur in eifdenty iaheatis coram nobis 
apud Wefim, di( Jo<vis prox* pojl oSabis S. Martini, ad fudjiciend. et 
recipicnd* ea, qua curia noftra de eo adfunci et ibidem crdinar. 

contigeri^ 
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c^Hfigerit in bat p^ttt, tt hoc nullatenus omittatis, periculo tncutk^ 
htntCy et babtatis ibi hoc breve, tefte Edvj. Coke 20 iVbo;. anno regni 
Hoftri lO. 

This is the ufuall forme of the writ of habeas corpus in the kings 
bench, 'uide Mich. 5 E. 4. Rot. 143. coram Rege, Kefars* cafe, 
under the tefte of Sir John Markham. 

Rex wiceconu London, /alutem, Pracipimus vobis, quod haheatis 
cm-am jufticiariis noftrisy apud Weftm, die Jovis prox* poft quinque 
/eptimoH, Pafche, corpus A. B. quocunque nomine cenjeatur, in pri- 
Jbna 'ueftrajjkb cujhdia *veftra detenu ut dicitur, una ctaa die^ et cattfa 
captiwus et detentionis ejufdem^ ut iidem jufticiar, noftri, <vifa caufa 
iUay ulterius fieri fac\ quod de jure, et Jecundum legem, et confiu- 
tudinem regni noftri Angli^e foret faciend* et habeatis ibi hoc breve, 
tefte, l^c. 

The like writ is to be graonted out of the chancery, either in 
the time of the terme (as in the kings bench) or in the vacation ; 
for the court of chancery is officina juftitia^ and is ever open, and 
never adjourned, fo as the fubjedl being wrongfully imprifoned, 
may have jnftice for the liberty of his perTon as well in the vacation 
tiine, as in the terme. 

By thefe writs it manifeftly appeareth, that no man ought 
to be imprifoned, but for fome certain caufe : and thefe words, 
nd fiibjiciind. et recipiend. ^c, prove that caufe mud be (hewed: 
for otherwUe how can the court take order therein according to 
law? 

And this doth agree with that which is faid in the holy hiftory, 
SfMt ratioue mibi fvidetur, mittere itinSum in carcerem, et cau/as ejus non 
fignificare. But iince we wrote thefe things, and palled over to 
many other ads of parliament; fee now the petition of right, anno 
tertioCaroli regis, refolved in full parliament by the king, the lords 
ipirituall, and temporall, and the commons, which hath made an 
end of this qaeftion, if any were. 

Jmprifonment doth not onely extend to falfe imprifonment, and 
unjufty but for detaining of the prifoner longer then he ought, where 
he was at the firft lawfully imprifoned. 

If the kings writ come to the fheriffe, to deliver the prifoner, if 
he detain him, this detaining is an imprifonment againft the law of 
the land: if a man be in prifon, a warrant cannot be made to the 
gaoler to deliver the prifoner to the cuftody of any perfon unknown 
to the gaoler, for two caufes ; firft, for that thereby the kings writ 
of^ habeas corpus, or delivery, might be prevented. 2. The 
mittimus ought to bee, as hath beene Sid, till hee bee delivered by 
law. 

If the (hcriffe, or gaoler detain a prifoner in the gaole after his 
acquittal], unlefs it be for his fees, this is falfc imprifonment. 

In many cafes a man may be by the law of the land taken, and 
imprifoned, by force of the kings writ upon a fuggelUon made. 

Againfl thofe that attempt to fubvert, and enervate the kings 
iawes, there lieth a writ to the fheriffe in nature of a commifTion, 
mdcttpUndum impugnatores juris regis, et ad ducendum eos ad gaolani de 
Newgate; which you may reade in the Regifler at large. Vbijupra. 
And this is lex terra, by procefTe of law, to take a man without an- 
fwer,or fommons in this cafe; and the reafon is, merito beneficium 
legis amittit, ^ui legem ipfiun /ubvertere intendit. 

If a fonldicr alter wages received, or preft money taken, doth 

abfent 
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abfent himfelf, or depart from the kings fervlce; upon the certifi- 
cate thereof of the captain into the chancery, there lieth a writ to 
the kings ferjeants at armes, if the party be vagrant, and hideth 
himfelfe, ad capiendum conduSos proficifcend: in ohfiquium mftrum, ^c. 
qui ad di&um ob/eqtiium noftrum *vemre non curanjerinti And this is 
lex terra, by proceffe of law,/r« defenfione regis, et regniy or for the 
fame caufe, a writ may be diredcd to the fhenffc, de arreftando ipfimi 
quifecuniam recepit ad profici/cendum in blfequium regis, it non eft pro- 
feOus, 

If a man had entered into religion, and was pfofeffed; and after 
he departed from his houfe, and became vaerant in the country 
again ft the rules of his religion, upon the certificate of the abbot, or 
prior thereof into the chancery, a writ fbould be dire£ied to the 
fherifFe, de apoftata capiendo, whereby he was commanded in thefe 
words; pracipimus tibi quod prafatum, ^d fine dilatione arteftes, 
etprafat. abbat, jtsfr. liberesfecundusn regtdam ordinisfiu caftigand* ; and 
this was Ux terrlse, by procefle of law, in honorem religionis. 

If any lay men with force and ftrong hand, doe enter opon, or 
keep the poffeffion either of the church, or of any of the houfes, or 
glebe, &c. belpnging thereunto, the incumbent upon certificate 
thereof of the bilhop, or without certificate upon his own furmife 
may have a writ to the fherifFe, de *vi laica amovenda, by which the 
fheniFe is commanded in thefe words; pr^ecipimus tibi quod omnem 
'vim laic am feu atmatam^ qutsfe tenet in did a eccUfiayftiu domibus eideni 
annexis, ad pacem noftram in com, tuo perlurband.fine dilatione amofveas, 
etfi quos in hoc parte refiftentes inveneris, eos per corpora fua attacbias, et 
in prifima Mffira/aho cuftodias, ^c. and this h lex terra, by proceffe 
of law, pro pace ecclefia, 

AKo 2L writ of neexeas regnum may be awarded to the (he riffe, or 
juftices of peace, or to both, that a man of the church (hall not depart 
the realme; the efffedl whereof is; quia datum eft nobis intelligerey quod 
A, B. clcricus <verftiS' partes exter as, ad quamplurima nobis, et quamplu- 
rima depopulo noftro prtejudicialia, et damnofa^ ibidem pro/equend. tranf- 
ireproponit, l£c. tibi pracipimus, quod pradiS^ A. B, coram te corpora- 
liter 'venire facias, et ipfum adfufficientes manucaptores, in^eniend, i^c, 
£t ft hoc coram te facer e recufaverit, tunc ipfiwi A. B. proxima gaolai 
committas faho cuftodiend. ^uoufqiie hoc gratis facere 'voluerit. And. 
there is another writ in the Regifter direded to the party either of 
the clergy or laity. And this is lex terra, by proceffe of law, pro 
bono publico regis et regni\ whereof you may reade mi6re at large in 
the third part of the Inftitutes, cap. Fugitives. 

Upon a furmife that a man is a leper, one that hath morbum ele^ 
phantiacum, fo called, becaufe he hath a fkin like to an elephant,- 
there may be a writ directed to the IherifFe, quia accepimUs quod L de 
N, leprofus exiftit, et inter homines comitatus tui communiter converfatur, 
^c, ad gra've damnum homin* prad. et propter contagionem morbi 
prad.periculum manifeftum, ^c. tibi pracipimus quod ajiimptis tecum 
aliquib:s difcretis et legalibus hominibus de comitate prted. non fufped*, 
l^c, ad ipfum Laccedas, ^c. et examines, ^c. etfi ipfum leprofum inye- 
neris, utpradiSi* eft, tunc ipfum honeftiori modo, qnopoteris a communioni 
hominum pradiSt^ amoveri, etfead locum folitarium ad habit and^ ibidem^ 
prout moris eft, transferre facias Hndilate, &c. And this is lex terra, 
by proceffe of law, for faving of the people from conugion and 
infedlion. 
Lib. 10. fo. 74. But if any man by colour of any authority, where he hath not 
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any in that particular cafe, arreft, or imprifon any man, or caufe I^ot. Pari, 
him ro be arretted, or imprifbned, this is againft this aft, and it is 4? ^; ^jj""'j^^ 
inoft hatefull, when it is done by countenance of juftice. cafe. ° * " 

King Kdw. 6. did incorporate the town "of S. Albons, and granted ^ib. c. foi, 64. 
to them to make ordinances. Sec, they made an ordinance upon curks cafe., 
paine of imprifonment, and it was adjudged to be againft this 
ftatutc of Magna Charta ; fo it is, if fuch an ordinance had been 
contained in the patent it felfe. 

All commifHons that are confonant to this a£|b, are, as hath been 
idix&n fecundum legem y et conjuetudinem Angli^e. 

A commiffion was made under the great ieale to take I. N. (a 4* AflT. pi. 5. 
notorious felon) and to feife his lands, and goods: this was re- Ro^Parliam. 
folved to be againft the law of the land, UQlefTe he had been en- '^ * **""* ^'' 
lifted, or appealed by the party, or by other due procefle of 
law. 

It is enaded, if any man be arretted, or imprifoned againft the Rot. Parllam* 
forme of this great charter, that he bee brought to his anfwer, and a H. 4. nu. 6o, 
have right. 

No man to be arrefted, or imprifoned contrary to the forme of 
the great charter. 

See more of the feverall lawes allowed within this land, in the 
iir& part of the Inftitutes, fed. 3. 

The philofophicall poet doth notably defcribe, the damnable 
and damned proceedings of the judge of hell, [ 55 J 

Gno/ius hie Radamanthus hahet durijjtma regna, Virgil. 

Cajiigatque^ audit que dolosy/uhigitquefateri.. 

And in another place, 

- leges Jixit precio atque rejixit* 

Firft he punifheth, and then he heareth: and laftly, compelleth to 

confefTe and make and marre lawes at his pleafure;^like as the 

centurion in the holy hiftory, did to S. Paul: For the text faith. Aft. Apoft.c 

Centurio apprehendi Paulumjujpt, et/e catenis ligari et tunc interrogahat, 22. v. 24. 274 

quis futjfety et quid feciffet: but good judges and juftices abhorre 

thefe courfes. 

Now it may be demanded, if a man be taken, or committed to 
prifon contra legem terra y againft the law of the land, what remedy 
hath the party grieved? To this it is anfwered: firft, that every 
aft of parliament made againft any injury, mifchiefe, or grievance 
doth either exprefsly, or impliedly give a remedy to the party ^ 

wronged, or grieved: as in many of the chapters of this great 
charter appeareth; and therefore he may have an aftion grounded 
upon this great charter. As taking one example for many, and 
that in a povverfull, and a late time, Pafch. 2 H. 8. coram rege rot. 
538. againft the prior of S. Ofwin in Northumberland. And it is 36 E. 3. cap 9; 
provided, and declared by the ttatute of 36 E. 3. that if any 
man feeleth himfelfc grieved, contrary to any article in any ftatute, 
he (hall have prefent remedy in chancery (that is, by originall writ) 
by force of the faid articles and ftatutes. 

2. He may caufe him to be indifted upon this ftatute at the kings 
fuite, whereof you may fee a precedent Pafch. 3 H. 8. Rott. 71. 
xoram rege, Rob. Sheffields cafe. 

3. * He may have an habeas corpus out of the kings bench or « See the rrfolu^ 
^ancery, though there be no priviledge, &c. orintAe court of tion of ail the 

• -JI. Inst. .F common J«^«" •f ^nj- 
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land in the an* Common picas, Or cfchequer, for any oflker or priviledged perfovi 

iwcre to the ar- tji^re ; upon which wfit the gaoler mflft retourne, by fvhom he was 

clergy°hercafter <^^^n^itted, and ihc caufe of his imprifonment, and if it appeareth 

at large in the that his imprifonment be jud^ and lawfully he fhal! be remauiidedf 

ixpofitiofi of the to the former goaler, but if it fhall appeare to the coert^ that he 

fl-atiite of ardc. ^as imprifoned againft the law of tfie land, they ought by force of 

MnT22^^tic^' *K" ^^^"^^ ^^ deliver hirti } if it be doubtfull and under confidera^ 

Of thevtrritof tion, he may be bailed. 

habeas corf>us fee In « £. 4. coram rege Rot. 143. John Iteafars cafe^ a notable^ 

more in the ex- record and too lortg hereto be recited* 

thetat Tvir '® ^^^^- ^*^^- ^^^ ^^^^^ 

I. rtp! i<. * In I & 2 Eliz. Dier. 175* Scrogs Cafe. 

In 18 Eliz. Dier. 175. Roland Hynds cafe i« «tfrg;/W. 
4. He may have an adion of falfc imprifonment, 10 H* 7. foL 
17. but it is entred in the court of commOn pleas Mich. 11 H. 7^ 
Rot. 327. Hilarie Warners cafe, and it appeareth by the record, 
that judgement was given for the plaintife : a record worthy of 
obfervation. 
* Regift. 77« 5. ^ He may have a writ de homine repUgiando^ 

f. N. B. 66 Vide Marlebridge, cap. 8. 

Brad. I. 3. f. 1^^ c Hq might by the common -law have had a writ Jf odio, et 

c Regift. %i, ^f^^» as yoii may fee before^ cap. 2^. but that was taken away by 
468. F. N. B. flatute, bat now is revived againe by the ftatute of 42 E. 3, cap. i. 
349. 258. Brad.' as there it alfo appeareth^ It is faid in * W. 2. Std ne hujufmotU 
i w ^' ' ^^ apfellatiy *vel indiitati diu detineahtur in prifona, habeat ^ breve de odia 

Gloc *c4 Q^' ^' cUiay Jicut irt Magna Charta^ et aliis ftatutis di£l^ eft s arid by the? 
faid ad of 42 Ew 3. all ftatutes made ag^inft Magna Charta arfe 
, repealed. 

!^ cr^'i/i 13 ^^^ ^"^^^' '^^'?^^^«'^' ^'''\ * T^^^ " ^P°'^^" '^ thcf perfori of the 
cap. 5. § !, 2. king, who in judgement of law, in al! his courts of juilice is prefcnt, 
Fleta, 1. 2. c. 12. and repeating thefe words, nulli 'vendemus, ^c, 
Ocham, cap. And therefore, every fubjeft of this realme, for injury done to 

f "'^ ^??"^t°Jj him in bonis, tertis, vtl per/ona, by any other fubjedl, be he eccle- 
^ ci^i s . . g ^i^^^g^jj^ Qj. tomporati, free, *or bond, man, or woman, old, or young, 
. r 8 E. 3. hu. *or be he outlawed, excommunicated, or any other without except 
J I 7. 38 E. 3. tion, may tak6 his remedy by the courfe of the law, and have 
^ I "• ^3- 45 juftice, and right for the injury done to him, freely wkhoiH fale^ 
^.1 c^E "i'^ ^^^^^ without any deniall,and fpeedily without delay. 
3 ' n. 58. 5 H. Hereby it appeareth, that juftice muft have three qualities, k 
1.4. nu. 32. mull be liberat quia nihil if tiqitius njenali juftitia\ plena ^ quia juftitia 
20 R. a. finrs fioft ^glfst claudicare ; // celeris, quia dilatio eft quo'dam negaitoi and 
y^2 E^ ^ ^ ^^^" ^^ ^^ ^^^^ juftii:e and right. 

I E*4.'cjp! i!° (^°) ^^"^^^ negabimus, aut differemus, ^r.] Thefe words have 
26 H. 8. cap. ^. beene excellently expounded by latter afts of parliament, that by no 
a; H. 8. cap. 1 1. meanes common right, or common law fhould be difturbed, or de- 

* [ 56 ] layedy no, though it be commanded under the great feale, or privie 

a E. 3, c. 8. feale, order, writ, letters, meffage, or commandemerirt \^hatibever^ 

20 E 1 ^ ^^ cither from the king, or any other, and that the jirilices (hall pro- 

II R. 2! cap. II. ceede, as if no fuch writs, letters, order, meflage, or other com- 
Rot. Pari. 2 R. 2. mandement were come to them. Judicium redditum per defaltum 
«u. 5'' affirmatur, non obftante breve regis de prorogatione judicii. 

Rot. Pari. That the common lawes of the realme fhould by no meanes be 

Regift" 186 ^ delayed, for the law is the fureft fanftuary, that a man can take^ 

1 E. 3. f. 25. and the ftrongeft fortrefTe to protedl the weakell of all; lex eft iu* 

2 E. 3. 3. tiffima cajjii, and/ub clypeo iegis nemo decipitur : but the king may 
J4 E' 3. ilay 
tH. Jour. 24. ' 
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(lay his owhe fuite, as a capias pro fine, for the king may refpite his i^ E. 3. 47. 
fine and the like. ^ V* V;^ 
. All protedions that are not legall, which appeare not in the pafcjj /hJa* 
jRegifter, nor warranted by odr bpc^ks, ar6 exprfiftly againft this coram rege 
branch, nul/i tlifferemus ": an a p'rote^ioh under the great feale granted Rot. 16. War- 
to any man, direfted to the fherifes, &c. and commanding them, *''^* "^^^^ P*'** 
that tkey (hall not aVreft him^ during a certaine time at any other ^^'1^ ^^' ^^' 
taians fuite, which hath words m it, /fr/r^r^^g-^j/jo/aw no/tram^ quam ^ j^^ 6. «o. b. 
nolumtiseffe ar^uendam\ yet fuch protedlions have beene argued by Fortefc. cap. 51. 
the judges, according \o their oath and duty, and adjudged to be F« N. B. 237. 
void: as Mich, ii H. 7. Rot. 124. a proteftioA graUnted to'^*"^-4« 
Holmes a vintner of London'^ his fadors, fervants and deputies, qu*arVirap»^i6n 
l&c. refolved to be ag^infl law, Pafch* 7 H. 8. Rot. ^b, fuch a pro- Mich, ii H* 7.* 
teSion difallowed, and the fhcrife amerced for not executing the liot. 124. la 
Writ, Mich: i j & i4 Elisfc. in Hitchcotks cafe, arid ihany other Of c**™- •>*««• . 
latter time : and there is a notable • record oif aUncient time in 22 £. |^*jj^7 ?' ** 
i. John de Merfhalls cafe, non pertinet ad vicecomittm de protediom. ^^^^^ 
regis judicarey iiHo ad curiam. Micb; 13. ft 14. 

(11) Jfiftitiam <vel redum.'] Wee (hall not fell, deny, or delay juf*. Eii«» »n com. 

tice and right. Ju/Htiam *uei redwky neither the end, which is juf- ^*"^- Hitch- 

jtice, nor the nieane, whereby we may attaine to the end, and that **!f^ .**.«, 

J ..1- t V H rl. 4. C7» 

lsthela\V. 39 H. 6:38' 

Re^ium, right, is taken hbre for law, in the fame fenfe that^'«fi • PaCsiiE. i« 
often is fo called, i. fiecaufe it is the right line, whereby Juftice Rot. 39. coram 
Jdiftributative is guided, and direfted, and therefore all the commif- ^^ ^^^^* 
lions of oier, and tertniner, of goale deliveiy; of the peace, &c. have ^ j \^ll^ '14. 
this claure,j^^«r/ quad adjuftitiam ptrtinetyfecunduth legOH, and coh- ^ ft, 3'. cap! i. 
fuetudinem Anglia^ that is, to doe ju&ice and right, according to the 7 H. 4. cap. 14. 
rule of the law ahd cuftoxh'e of England; and that which Is called i^ Hi 4. cap. x. 
i:ommon right in 2 £. 3. is called common law, in 14 £. 3. &c. and * y* ^ ^*^* 5* 
in this fenfe it is taken, wjiere it is feid, ita qd.ftet reSio in curia, /• t h! 4I "p. i. 
iegi in citria, i, Th6 laW is tailed return, becaufe it difcov^reth. Seethe 1. part of 
that which is tort, crooked, or wrong, for as right fignifieth law, {o thelnrftitut. fe^, 
iort. Crooked or wi'oilg, fignifieth injurie, and iftjuria eft contra im, J34* . . ^ 
againfl right: re^aa linea eft index fui, it obliqui,\icr^hy <]\t cro^td. ]^^^\^^^' 
Icord of that, which is called difcretion, appeareth to be unlawfully 
tmiefle you take it, as it ought to be, difcretio tft difetrnere per kgem^ 
quid fit juftum. j. It Is called right, becaufe it is the befl birth-* 
.iight the fubjeft hath, for thereby his goods, lands, wife, children* 
his body, life, honors and eftimation are protefted from injury, and 
Wrong: major hartditai <venit uHicuiq; wftrum a jurt, it legibm, Clcerou 
^uatn a parentihus, 

4. Laftly, reSlum is fometimc taken for the ri^ht it ielfe, that a 
Jnan hath by law tb land : as when wee fay there heth Breve de redo, [ 5? 1 

in fo much that fotoeold readers have fUppofed, thatr^<?«w in this 
chapter, ihould be underflood of a writ of right, for which at this 
day no fine in the haftiper is paid. As the gold finer will not out of 
the duft, threds, or fhreds of gold, let pafle the leaft crum, in refptidl 
of the excellency of the metall : fb ought not the learned reader to 
let paffc any fy liable of this law, in refpedl of the excellency of the 
matter. 
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CAP. XXX- 

f\ MKE S mercatares ( i ), niftpub-' ALL merchants (if they were ijot 

^^ lice antea prohibiti fuerint^ ha-, openly prohibited before) (ball 

leant falvumetfecurumcondu3iu7n^exire have their fafe and fure conduft ta 

deAnglid^ et venire in AngUam^et mo^ depart out of England, to come into 

rari^ et ire per Angliarn^ tarn per ier^ England, to tarry in^ and go through 

raniy quafn per aquam, tid emendum^ England, as well by land as by water, 

vel vendendum^ fine omnibus malt stolne' to buy and fell without any manner 

iis (2) per antiquas et reSias confue- of evil tolts, by the old and rightful 

tudines (3)^ prater quam in tempore cufl:oms,except in timeof war. And 

guerra, Etfifint de terra contra nos if they be of a land making war againft 

^uerrina^ et tales inveniantur in terra us, and be found in our realm at the 

nqfirainprincipioguerrayattachientur beginning of the wars, they ftiall be 

fine dampnb corporum fuorum-^ vel re-- attached without harm of body or 

rum^ donee feiaiur a nobisy vel a capi^ goods, until! it be known unto us, or 

tali jufiitiario nofiroy quomodo merca^ our chief juftice, how our merchants 

tores terra noftra tra^iantur^ qui tunc be intrieated there in the land making 

inveniantur in terra ilia contra nos war againft us ; and if our merchants 

guerrina, Et fi nqftri falvi fint ibij be well intreated there, theirs fhallbe 

a/iijalvifint in terra noftra. likewife with us. 

(i2 Rep. ^3. 2 Itoth 115* I Bulftr. 134. 9 Ed. 3. flat, i. c. 1. 14 £d. 3. ftat. i. c. 2. 25 £d^ 
%* itat. 4. c. 2. 2 R. 2. ftat. I. c. i. 11 R. 2. c. 7.) 

(l) Omnes mercatoress'] This chapter concerneth merchant 
ftrangers. 

Firft it is to be confidered, what the auncient lawes, before this 

ftatute, were concerning this Hiatter. 

Mrrror, cap. 1. By the auncient kings (amongft whom king Alfred was one) <//- 

4 3* fendufiiit que nul merchant aliene bantafi Angleterre forfquc aux \foires, 

. ne que nul demttrraji in la terre oujler up* jours, Mercatoru na^vigia, 'oel 

Int. leges Ethel, inimicorum quidem^ quacunq\ ex alto (nullis jaQata tempefiatihus ) in 

cap. %, portum aliquem invehentuvy tranquilla pace fruunlor ; quin etiamfe maris 

aSia JluRihus ad domicilium aliquod illujlre, ac pads ^inefcio donatum 

nd'vis dppukrit immica^ atq; iftuc nauta confugerint, ipfi et res illorum 

ofnnes augu/ia pace potiuntor, 

1, It is to be feene what this ftatute hath provided. 

1. That before this flatute, merchant flrangers might be pub- 
liquely prohibited, pubflce prohibeantur. And this prohibition is 
intendable of merchant Itrangers in amitie, for this ad provideth 
afterward for merchant Grangers enemies; and therefore the pro- 
hibition intended by this adl, muft be by the common or publique 
councell of the realme, that is, by ad of parliament, for that it con- 
cerneth the whole realme, and is implyed by this word (pub- 
lice,) 

2. That all merchant flrangers in amity (except fuch as be fo 
publiquely prohibited) (hall have fafe and fure condudl in 7 things. 
1. To depart out of England. 2. To come into England. 3. To 
tarry here. 4. To goe in and through England, as well by land 
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as by wafer. 5. To buy and to fell. 6. Without any manner of 
evill tolles, 7. By the old and rightfull cuftomes. 

Now touching merchant ftrangers, whofe foveraignc is in warrc 
with the king of England. 

There is an exception, and proviiion for fuch, as be found in the 
rcalme at the beginning of the warre, they fhall be attached with 
a priviledge, and limitation, viz. without harme of body, or goods, 
with this limitation, untill it be knowneto us, or our chiefejuftice 
(that is our guardicn, or keeper of the realme in our abfence) how 
our merchants there in the land in warrc with us (hall be intreated, 
and if our merchants be well intreated there, theirs (hall be likewife 
with us, and this is jus belli, Et in republica maxime confers anda funt 
jura belli. 

But for fuch merchant ftrangers as come into the realme after t)ie 
warre beginne, they may be dealt withall as open enemies : and 
yet of auncient time 'three men had priviledge granted them in 
time of warre. CUricusy agriccla^ et mercator, tempore belli, Ut 
eretq'y colat, commutet, pacefruuntur, 

* The end of this chapter was for advancement of trade, and 
traffique ; the meanes for the well ufing, and intreating of merchant 
ftrangers in all the particulars aforefaid, is a matter of great mo- 
ment, as appeareth by many other aSs of parliament, for as they be 
vStdi here, fo our merchants fhall be dealt withall in other coun- 
tries. 

(2) Mala toineta.'l »» Evill tolles. 

This word tolmtumy and teloniunty and theoknium arc all one, and 
doe fignify in a eenerall fenfe, any manner ofcuftome, fubfidie, 
preilation, impofitibn, or fumme of mony demanded for exporting, 
or importing of any wares, or merchandizes, to be taken of the 
l)uyer. In both thefe fenfes it is here taken of feveralJ kind of tolles : 
more Ihall be faid hereof, in the cxpofitionof the ftatutes of W. i. 
and W. z. In the meane time fee John Webbes cafe, lib^ 8. 
fol. 4.5. 

^ They are called mala tolneta, when the thing demanded for 
wares qr merchandizes, doe fo burden the commodity, as the mer- 
chant cannot have a convenient gaine by trading therewith,, and 
thereby the trade it felfe is loft or hindered. And in divers ftatutes 
maletout for maletot, or maletout is a French word, and iignifieth an 
unjuft exadion* ' 

Now this aft after it hath dealt privatively,^^^ omnibus mails tol- 
fietisy it goeth on for more furety affirmatively. 

(3) rer antiquas etredas confuetudines.'\ That is, by auncient and 
right duties, due by auncient and lawfull cuftome, which hath been 
the auncient policy of the realme to encourage merchants ftrangers, 
they have a fpeedy recovery for their debts and other duties, &c. 
per legem mercatcr,; which is a part of the common law. 

This word confu^tudoy hath in law divers fignifications. 1, For 
the common law, as confuetudo Anglite, z. For ftatute law, as con- 
tra coitfuetudinem communi concilio regni edit. 3. For particular cuf- 
tomes, as gavelkind, borough Engliih, and the like. 4. For rents 
fervices, &c. due to the lord, as cor^uetudines et fer^vitia. 5. For 
cuftomes, tributes, or impo&tions, as df no*vis cotifuetuditiibus le^vatis 
in regnoyfi've in terra^ Jtve in aqua. 6* Sublidies, or cuftomes 
granted by common confent, that is, by authority of parliament, 
fr9 bonofublicoi and thefe be antique, et reSli^ conjii^tudlnes intended 
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by %V\s a£l, this agrceth with that, which hath been faid before ia 
the end of the expofition upon the eight chapter. , 

H.reby it appeareth that the king cannot fet any n^w impoil 
upon the merchant, and therefore this a6l provideth not only af- 
firmatively, viz. per untiquaSi et reSias con/uetudines, but privately alfo, 
tc E. I. for this 'f^^ omnibus malts tolnetis,v^'n\i\Ti whiph words new ^mpolitigrs are 
word'imp:>fition, included, and are here called wds/a tolnet^, as oppof;te to ancient 
•nd from whom and rightfull cuftqmes, or iubliaies graunted by authority of j)ar- 
u liament. 

And where fome have JTuppofed, that there was a cuftom due to the 
king by the comraon lavy, as well' of the ft^anger, as of the Englifh^ 
Calle4 antifua cufiuma, viz. for wools, wooll-felts, and leather, that is 
tq fay, for every fack of wool! containing 2i6. llone, and every ftone 
|i^ pound, vj. s. viij. d. and for a laft of leather, xiij, s, iiij. d. Cer- 
tain it is, that thofe c^ftomes had tneir beginning by common con* 
fent by aft of parliament, for king E. i. by his letters patents le- 
Citethi cum pralatii magnates, et hita communitas quondam nohjarn con- 
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1. in, I. rot. fi» futtudi^em npbis et haredibus noftris de lanis, pe/Itbus, et corits, 'viz. de 

"il^Mph 'sE* •^^^^'^^'^^'^^^'^^'^^' ^^ 300- ^f///^«J dimid' marc\ et de'lafto corii^ 
^4. . ic . . ^^^^^ ^^ ,...^ j^ ^^ Herein foure things are to be obfe^ved, 1. Tha^ 



remem. The- 
(aHr'iaScdC* 



*4- 

1. int' reiornt n s 1 . • ' . 1 ** n • r ^- I 

bf«vium. ex ptc. thele cuftomes had tneir creation by autnonty of parliament, and 
~ were riot by the cpmmoi^ law, appearing by thefe words, quandam 

n$vam conJUeiudinentj fo as it ^i% new, and not old. z. I'hat this 
liew cudome was graunted to king Edw. i. proved by this word 
nobis, 5r That it was graunted at the parliament holden 3 E. i. 
Commonly called W. i. (though the record thereof cannot be found^ 
for the faid patent beVs date 10. Nov. anno 5 E. il which was 
tieare the ending of that yeare, and the parliament Was holden iii 
Clauf^ Pa/ch. before, 4. That here confuetudo iignifieth a cuftome, 
^r futrfidie grHuntedby common confent by parliament,' and iri that 
fenfe it is here taken, and likewife in the llatute of 5 1 H. 'i^^ftatu^ 
iwri df fcaccariOi for in 4.8 H. 3. proclamation was mkde, fo«/r^ 

Sfi H. 3. a urge, fugg^rentes, C$f c , Reg em 'kfelle exigere tallagia inconfueta, et introducer e 
ixtran^QSy 

And herewith agreeth the adl of parliament commonly called 
eonfirmationes cartarum (which is l)ut an explanatipn of this brancK 
of Magna Charta J wherein it is enafted, that for no occafion any 
ilde, taflts, or takings fhall bt taken by the king, or his heires, but 
by the common affent of the realme, faying the apnqient aides, an4 
takings due and accuftomc4' ^ 

And whereas the moft of the whole ^omminalty of the realmc 
finde themfelves hardly grieved of the male tout (or ill toll) of wool! 
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that is to fay, of every fac^ of wool! ao. s, and prayied the faid king* 
to releafe thtf fame, thereupon the faid king did releafe the fame^ 
and graunted further for hiin and his heires, that tio fuch thing 
gainft this ad of (hould be taken without thfeir conimon affeWand their good wilh 
>5 E. I. and of ^^^ j^ ^j^ j^ ^^ there is a faving,^«i;<r a nous, et nous heires ia cufiump 
de le^nes, fealx^ et quiures a*vant granie fer la chmmindltie d'vandit i 
So as this aft of parliament proveth that the faid ciaftoine ci vj. s. 
yiij. d. for wooll, ^nd xiij. s. iiij. d; for leather was graunted by 
parliament. • • • ^ . 

JBy the ftatute (h tallagio noti concedendo (which is but an expla- 
nation of tnis branch of the ftatute 6i Magna Charta) it is pi-ovided'^ 
Nullum tallagium *vel auxiliumpef ntfs <uel haredes nojlros in re^no noftr^ 
j^onatur^feukvaurJitii'tf^i^tMiilaJf^^^ epijcottfi; " 
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ptifum, tafonum, milt turn, burgenfium, et aJiorum Uherontm comit* de regn$ 
noftro ; To as E. I . in concluiion added the efFedl of the claufe con- 
cern: ng this matter, which in his esipexnplification he had omitted out 
of Magna Charta. 

See cap itin^ris de no^is confiutudinibus U'vatis in regno, Jtije i^ 
terra, fi%,i in ofua, ^c, where confuetudines are taken fpr cuf- 
torae& 

Upon grant to merchant ftrangcrs of divers priviledges, liberties, 
and im 01 unities they graunted to the king and his heirs, de quolibet 
/a:co lante 40 d, de incremento ultra cuftamam anfiquam dimid^ marc* 
quit friusfuerit ferfoiuta etjic pro lufto cariorum dimid'* marc*, et de 
trefcentis fellibus lanatis /^od. ultra certum illud, quod et antiqua cuf- 
tuma fuerit prius datum. Note here the cuilome which was graunted 
3 b. I. is here called fl;!r/;^tftf cufiunj^a, and this new cuftome is calU 
ed nQ*va cu/tuma, and fometinie the one is called magna cujjuma, an4 
the other par-va cujiuma. 

a. Here it appeareth that merchants flrangers paid the formej? 
|:uftome. 

Moreover by that charter, poundage of three pence upon the 
pound was graunted to the kinjr, and his heires by the merchant 
ilrangers, 0t de quolibet vini nomine cuftuma duos folidos, ISc. and 
this at this day is called butlerage, and is paid onely by merchant 
ftrangers ; but prifage is paid by the Englifh onely, except th<5 
citizens of London, and this is an auncient duty : for I iinde it 
accounted for in the raigne of H. 3. by the kings butler, and is 
called cert a prifa, which at the firft was graunted in lieu and fatis- 
faftion of purveyance for wines. And laftly, by that charter it is 
graunted, quod nulla exadio, prifuy 'vel prajfatio, aut aliquod aliud 
onus /uter perfonas mercatorum alienorunf pradifl\ feu botfa eorun* 
dem aliquatenus imponaiur contra formam exprejjamfuperius conceffam s 
So as no impofition can be fet without a^ent of parliament upox^ 
any ftranger. 

It was ordered ^nd refolvcd by. divers prelate^, earls, and barons, 
by force of the kings commiffion, that no new cuftomes could be 
levied, nor auncient increafed, wijho.ut authority of parliament^ 
for that fliould be againft t^e great charter, anno 6 E. j. Rot. 
Parlianient, nu. 4. that no tallage ftall be aljeffed but in fuch man ^ 
ner as it hath been in time of his aunt^ellprs, a^d as it ought to b^> 
and difannull all others^ 

In ^nno \\ E. J. it was made felony to carry wooH out of the 
rcalme, the end whereof was, that our wool! (hould bee draped into 
cloth. But the' king wanting made this ufe of th}s ad: in the 
\% and 13 years of Jhis raigne he made difpenfationj of th^t 
flatute in coniideration of money paid: buf that (latute lived not 
long. In 13 C 3. a great impofjtion was fey upon wooUs, and it 
is called a great wrong, cum populus regni noftri 'i;arits eneribus, taU 
Jagiis, et impofitiot^ibus baSienus pragra*uefury quod dokntes referimus^ 
and there doth cjpcufe hijnfelfe. 

Note here is the word imtojiticnes firft ufed, imppfed by 
any king, in any fe^ord that I nave obff rved, and doe ^ex^em* 
per* 

Avn9 14 E. 3. cap. 21. A fubfi4ie graunted to the king of 
ytrooli, woolfells, and leather, &c. by parliament, for a certain 
^fpc in refpeit of the warres^ for which ^hf (cing; graunteth, tha| 
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after that time, he nor his heires would take more then the old 
cuftome. 

After this time ended, the king entred into a new device to get 
money, viz. that by agreement and confent of the merchants, the 
king was to have 4c $• of a fack of wooll, &c. but hereof the com** 
mons (that in troth were to beare the burden, for the merchant will 
not be the lofer) complained in parliament, for that the graunt of 
the merchants did not binde the commons, and that the cuilome 
might be taken according to the old order, which in the end 
was graunted, and that no graunt ihould be made but by parlia-« 
ment. 

No charge fliall be levied of the people, if it were not graunted 
in parliament. 

In 21 £. 3. by authority of parliament, a cuflome was graunted 
of cloth, for that the wooll wa» for the moft part converted into 
cloth, which ycu may fee in Orig. Scaccar. 24 E. 3. Rot. 13. 

By the ftatute of 27 E. 3. cap. 4. in print, a iubiidie of every 
cloth to take of the feller (over the cuftomes thereof due, that is, 
fuch as then endured for a time, and were graunted by parlia- 
ment) that is to fay, of every cloth of affife, wherein there is no 
grain, 4. d. &c. 

And here it is wortliy of obfervation, that there were two caufes of 
the making of this ftatute. i. For that for cloth no cuilome was 
due other then by the a6i of 21 E. 3. 2. For that wooll being con- 
verted to a manufe£lure,apd made into cloth, the ancient cuftome 
of dimid, mark for a fack of wool was not by law payable, becaufe 
the woiuU was turned into another kinde, albeit the cloth was 
made of the wooll; and this doth notably appeare by the records of 
the exchequer, one of them in the fame yeare that the adl of 27 E^ 
3. was made. 

Ac jam ma^na pars lana dtiii regni ncfirt modern regno pannificeturf^ 
de qua cujiuma aliqua nobif neneftjoluui; and there it appeareth that 
that was the cauie, of giving to the king a fubfidie for cloth by 
the faid aft of parliament, of 27 E. 3. And yet if in any cafe 
the king by his prerogative might have fet any impofition, 
he might have, fet in that cafe, becaufe as it appeareth by the record 
by m^ing of cloth hee loft the cuftome of wooll. 

Rot. parliam. 45 E. 3, Ko impofition or charge, &c. (hall be 
fet without affent of parliament, 

50 E. 3. Richard Lions, a merchant of London puniflied for 
procuring new impcfitions, and fo was the lord Latimer, the king* 
chamberlain e. And in the fa<ne parliament, nu. 163. upon com- 
plaint that new impofitioiis were fet, the king in parliament af- 
fented that the ancient cuftome ftiould be holden, and no new im^ 
pofition fet. 

In the raigne of E. 3. the black prince of Wales having Jquit^in/t 
granted to him, did lay an impofition of fuage 01 focage, a/ocof, 
upon the fubjefts of that dukedome, viz. a ftiilling lor every fire 
called harth filver, which was of fo great difcontentm^nt, and odious 
to them, as it made them to revolt. 

And no king fince this time impofed by pretext of any preroga- 
tive, any charge upon marchandifes imported intq, or exported out; 
of this realm e, untill queen Maries timef. See the ftatute of U ^« 
Z. cap. Q. & Rot. Parliament. 8 H. 6. num. 29^ 

And in 3 H. 5. the fijbfidi^ of t-unnage and poundage w^^ 

graunte(i( 
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graunted to king H. 5. during his life, ia refpcfl of the rcco- See m the 
very of his right in Frai>ce (wHch was the firft graunt for life of fourth part of 
that kind«) yet therein was a prtnj'tfoy that the king Ihould not make \^ "^ Jhe!h?gU 
a graunt thereof to any perfon, nor that it fhould be any precedent court of parlia- 
for the like to be done to other kings afterwards; but yet all the ment, more of 
kings after him have had it for life, fo forcible is once a precedent ^^ i"ubfidy<>f 
fixed in the crown, adde what provi/o you will. tunnagc. 

And this graunt by parliament of ^he fubfidy of tunnage and 
poundage to tlie king is an argument, that the king taking it of* 
the gift of the fubjedl had no power to impofe it himfelfe. 

The lords and commons cannot be charged with any thing for the Ro^ Parllam. 
defence of the realme, for the fafeguard of the fea, &c. unlefTe it be ^3 H* 4« «"• »«• 
by their will in parliament, that is, in the graunt of a fubfidy, where- 
vnto the king aflented. 

Non foteft rex fiibditum renitentem onerare impofitiomhuf. Fortefc* c» 9. ft; 

King Philip and queen Mary, graunted by letters patents to the '^ 
xnajor, bayliffes, and burgefTe's of Southampton, and their fuccefTors, 
that no wines called Malmefeyes to be imported into this realme by 
any denizen, or alien, (hould be difcharged or landed at any otiier 
place within this realme, but onely ^t the faid town and port of 
Southampton, with a prohibition, that none (hould doe to the con- 
trary upon pain to pay treble cuftome to the king and queen. Sec. 
And for that Anthony Donate, Thomas Frederico, and other mer- Int' commtmHt 
chant Grangers bought divers buts of Malmefey, &c. and landed ^e.^^'minoS, 
thematGoore^and in Kent, Gilbert Gerard the attourneygeneralt, EuJ^.Rot!?!, 
informed in the exchequer, againft the faid merchant ftrangers for * ^' 

the faid treble cuilome, &c. Upon which information, as to the 
faid treble cuftome, the faid Antimony Donat demurred in law,- 
5fc. And this cafe was argued in the exchequer chamber by 
counfell learned on both fides, and upon conference had, two 
points were refolved by all the judges, i. That the graunt made Mag,Gharta,c«. 
in reftraiqt of landing of the faid wines was a reflraint of the liberty 30- 9 ^ 3» c. i. 
of the fubjea, againft the lawes and ftatutes of the realm?. ^. That ^^ ^i X cap. x, 
the aiFeffement oftreblc cuftome was pieerly void, and againft the law. 27 & a8 E. 3, 
As it appearethby the report of the lord Dier under hi§ hand (which of the ftaple, 
I have in my cuftody.) But after by adl of parliament, in anno aR.z. cap, i. 
c Eliz. the faid charter is eftabliflied as to merchant ftr^gers onely, 
but no^ againft fubje£ls. 

And where impofts, or impofttions, be generally named in divers a| H. 6, cap, 
.^6ts of parliament, the fame are tP b9 intended of lawfull impo- '•• '4H.S.c% 
iitions, as of tunnage^ and poundage, or other fubfidies impofed ^\}^]^2^^ 
bjr parliament, but none ofthofe^^9 or aily other doe give the jj*^^^^ 
king power at his pleafure to impofe. See the firft part of the Jn- 
ftitutes, feft. 97. 

Jt is then demaunded, by what law cuftome is paid for kerfeyes, tht'dccreuia 
'whites, plaine, fttaits, and other new draperies, made of wooll ; for it ^^^^^ gi 
fippeareth by afts of • parliament, and common experience, that ^ j^l^j,^ tz & 
thefe pay cuftome to the king. To this it is ai^fwered, that a propor- 33 Eii,. Mic. 39 
.tion^ble fubfidy, or cuftome is paid for them withiq the equity of & 4oEli«. 
the faid ftatute of 27 E* 3- cap. 4. aiid likewife a prqpOrtionable ^ L ^^ } 
linage is alfo due for them by that aft. 

Hil. & Pafch. anno % Jacobi regis, gre^t queftlons were moVcd, 

whether frifadoes, bayes, northern cottons, northern dozens, clpth« 

.It^fti, durances, perpetuanoes, tuft-mocadoes, fackclott, fuftian^, 

ff«rileds^ ftu|Fe$ |^4c pf worfted y v^ej &c, we^? w^ilua ^he iaJd a& 
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of 27 E. 3. as concerning the fiibfidy, and ainage : and if they were 
not, whether the king by his prerogative might not impofe a rea* 
fonable fubfidy, or cuflome upon them proportionably to the cloth 
mentioned in the ftatuce of 27 £, 3. And this being quedioned 
))efore the lords of the councell, they, wrote to the judges to be 
certified what the law was in thefe cafes, who upon mature delibe* 
ration, the ^4 of June 1^05, refolved, and fo certified the lords 
by their letters undpr all their hands, that all frifadpes, bayes, nor- 
thern dozens, northern cottons, cloth- raih, and other new drapery 
fnade wholly of wooll, pf what new name foever made, as new dra- 
pery for ^he ufe of mans body, are to yecldfubfidy, and a'nage af- 
fording to the ftatute of ^7 P. 3. and wjthin the office of theaun- 
cient alnager, as may appeare by feverali decrees in that behalfe ii| 
the exchequer, in the time of the l^te queen; but as touching fuftians, 
canv^s^ and fuch like made meerly of other ftuffe then wooll, or 
IITotc this, being but mixed with wooll, it was refolyed by all the judges, that 

no charge copid be impofed for the fearch ormeafuring thereof, but 
that all fuch letters patents fo made are voyd, as m^y appeare by a 
record of 11 H. 4. vvhereinthe reafon of the judgement is particu* 
Jarly recited, which the judges thought good in their let|:ers to fe^ 
downe as foiloweth. 

King If. 4. graunted the meafpring of woollen cloth, and can va^ 

that fhould be brought to London, to be fold by any ftranger or 

flenizen (except he were free of London) taking an ob. of every 

whole p^ece of cloth fp ineaiured of the feller, and one other ob. of 

fhe buyer, and fo after that rate for a greater or leffer quantity, and 

one penny fpr the meafuring of an C. eljs cf canvas of the feller, and 

fo much more of the buyer; and though it were averred that twp 

other had enjoyed the fame office before with the like fees, viz. 

one Shearing by the fame kings graunt, and one Clithew before by 

the graunt of R. 2. (and the truth was, Robert Ppoley in 5 E. 3, 

and John Mareis, in 25 E, 3. had likewife enjoyed the fame) yet 

amongfl other reafons of the &d j lodgement, it was fet dovvne, an4 

adjudged that the former poffeilion was by extortion, cohertion, and 

without right, and that the faid letters patents were in onerationem, 

oppreffionem^ et 'depc^ufnatlomm Jubditorum domini regiSt ^c, et non in 

enundationcm ejufdeni populi\ and therefore ^he faid letters patents 

13 E. 3. ex pte were voyd. And as touching the narrow new ftuffe made in Nor- 

Kemcm, The- wich, and Other places pif worfied yarn, it was refolyed that it was 

liw^'if E. iT' .not gr^untable, nor fit to be graunted| for there was never any 

ena£ica acconl- ainage of Nonyich worfteds, 'find for thefe ftuffes, \{ after they 

ing to this refo- be made, and tucked up for faie by t^e makers ' thereof, they 

^ution. fhould be a|;ain opened to be viewed, and* meafured, they will 

^oi ^Fo?i ^**"" ^^^ ^^^ ^^- ^"^° F ^^^ P%^ts, ^c. as by the faid letters it more 

?n Scac«N*corii- ^^ ^*''S^ appeareth. *Thefc letters w^rc openly read at the councelj 

fot. Job. Mare- table, and \yeil approved by the whole ^ouncell, and the lords com- 

18^ manded the fame to be kept in tJie council cheft to be ^ diredlion 

fpr them to anfwer fuitors in thefe cafes, ' ' 

But three judgements in the exchequer have been cited for. 
proofe, that the king hath po^er to fet' impofitibns upon merchan- 



dizes exported^ and imported* 

Pifchi 1 Eliz, in 1 . A judgement giVen in the excheduer in an inffirm^t^on a^lnf^ 
lirarr '** «f v»- r> ^ /-.i^if r^^ . ^ . ri* 1 '..^1^ *^' — .' .-- ! — — 1-..^ ^wine, 

Ut tllQ 

where 



?cacc.exptc. re- Germany Cioll for 40, s» fet by queen Mary upon every tun of wine, 

ft??* f^g*?* pf the growth of France to be brought into the realmc* But tliQ 

|afc there was thiS| th^ attoaraey general! uiformed;, that where 
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king Philip zt^d queen Mary by their proclamation 30 Martil, in 

f he ^. and 5 yeares of their raigne^ 4^^ ^^'^ ^"^ flraicly command, 

that ho wines of the growth of France, fhould be brought into thi^ 

^realme, without fpeciall licence of the faid kihg"and queene, under J "3 J 

paine of forfeiture of fuch wine tp the king apd queene, cumq; ttii 

liiid* nuper re:; el regtna de advifaniento conciliifui mi tunc ordina'ver^ 

4t decreveruntt quod qualif^gt ferjhna, qua in hoc regnum J^nglia indu* 

ceret buj^fmodi 'Vin^ contra formal froclc^mntionis pradict'^/ol'veret 

pro quolibet dolto hujufmodi hini 46. s. 'vocat impoft, l^c, and that 

•German Ciol, againft the forme and elFedt of the faid proclaniation, 

had brought into the realme 338. tunnes of wines of the growth of 

]^ ranee, and had not paid 40s;'for each and ^s^vy tunne: the de^ 

fendant pleaded a licence from the faid king and queene, dated the 

p. of Decemb. tf»;^o \ & 2, to bring into thcf realme 1500. tunnes of 

wine, of the growth of Fraunce, in ftrangers bottoms, with a m^ 

^hjiante of any law, statute, or procIamatioB ma4e oj: tQ be inade to . 

the contrary, whereupon the demurrer was joyned. 

In this record theie things aye to be obferved, firft that a procU^ 
jnation prohibiting importation of wines upon paine of forfeiture* 
was againll law: jS)r it appeareth not, that any warre was betweexie 
the jreaimes. 25. The proclamation was made of purpofe to fet a(| 
impofition, for the 40 s. is impofed upon then? only, and upon fuch 
ias fhould bring in wines againfl the faid proclamation, fo as the 
proclamation was the ground of this information. 3* The king * 

and queene by advice of their councell, did order, and decree, &c, 
^nd fheweth not how, or by what meanes this otder and decree 
was ma4e : the pleading of fuch 4 former licence fc infufficiently 
fhe^f'eth, that it was by ^greemient and confent, 

2. The executors of cullomef Smith, were charged in a fpeciall mIcK t^l^n 
information for receiving an inipofluon of iii. s. iiii, d. fet by Eilz, in Scacc«| 
queene Elizabeth, iinider her privy fignet, upon every hundred rioRot^j^j^ 
weight of allome made within the dominions of the pope, and 
jiidgemertt in the exchequer was givep againf| them; the reafpn of 

this judgement was, for that cuflomer Smith received the fame as 
jiue to the queene, and the ifTue was joyned, quod pradi£li executores 
9ion teneba^tur a4 computumi ^c, aB4 the yalidity of the impoi^tion 
|vas never* queftionea« 

3, A jijd^eaicnt wa^ giv^n ix\ the exchequer, for an impofition |n Tnem.ScK. 
fet upon currants, but the common opinion was, that that jiidgemen( car. int. com. ' 
l¥as againf^ law, aiid divers exprelTe afts of pariiajmeut j and fo by ^^^^ 4 Jfco*. 
^at which hath been iai4, it doth manifeftly appeare, ^^^ 3^* |.n i^ 

To conclude this point, with two of the maxtmes of the commoq BatT'drLondoa* 

law* I. Ije common ley ad tielment adme^fure les prerogati^ves le ro^^ mercat. PU 

^ue Hz ne hlkroni\ niTprejudiceront le inheritcince dafcun^ the common com, 236. iathc 

law hath fo admeafured the prerogatives of the king, that they B. BarJUcys 

ihould not take away, nor prejudice" the inheritance of any: an4 fortefcfeoc 
the befl inhefjtance that th^ fubjed hath, is the law of the regime. 
'%, Nihil tarn propiium eft imperii^ quam legiba$ ^{<vejre* 

Upon this chapter, as by the (aid particulars may appeare, this aE.3. o 9- 

conclufioh is neceffarlly gathered, that aU monopolies coiu- 9 £. 3. c i. 

^^rning trade and ti'affique, are againlt the liberty and free- ^SE. 3-c-a. 

^onie, declared and graunted by this great charter, and againft *|^r%^*^cJ' 

fivers other iiftsofparliament, which are good cgmmcmaries upon 6R.i/cap^/Z* 
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llirror,c. 5. §5. Le point del conge del demurrtr des merchants aliens eft ijpnt inter^ 
4E. 4. c. 15. fretahle^ que ceo ne/oit in prejudice des "uilles, ne des merchants dan^ 
a? hA*. cap.' 1. S^^^^^y ^^ ilfoientjerements al roy et pUvyesJth demurront pluis qui 
37 e! 4. cap. i. ^O jours. 

3 H. 7. cap. 8. For the well intreating and ordering of merchant ftrangers and 
• Sec hereafter denizens, and for • due imjployment of their money npdn the na- 
the expofition ^j^g commodities of this realme, many ftatutes have beene made 
cfimployments! ^"^^ ^^*^ g^^^' charter, and have been excellently expounded in 

the ratgne of qoeene Elizabeth, but that matter belongs not to this 

place* 



[64] CAP. XXXI. 



T F any man hold of any efchete, as 
^ of the honour of Wallingford, 



^Iquis tenuerit de aliqua efcaeta^Jicut 
^ de honor e Wallingford^ Notiing. 

Bolon, et de aliis efcaetis ( i ) quafunt Nottingham, Boloin, or of any other 

in manu nojira^ etfint baronia^ et obie^ cfchetes which be in our hands, and are 

rit hares ejus, mn det aiiud relevium^ baronies, and die, his heir (hall give 

nee faciei nobis aliud fervitium, quam none other relief, nor do none other fer- 

faceret baroni^fi baronia ejfet in manu vice to us, than he {hould to the baron, 

baronisj et nos eodem modo earn tmebi^ if it were in the baron's hand. And 

mus, quo baro earn tenuit. Nee nos we in the feme wife IhaU hold it as 

eccajione talis baronia, vet efcaeta ha^ the baron held it; neither (hall we 

bebimus aliquam efcaetam, vel cujlo^ have, by occafion of any barony or 

diamaHquoru7nnoJlrorumhominum,niJi tkhott, any efchete or keeping of 

de nobis alibi tenuerit in capite ille qui any of our men, unlefs he that held 

tenuit baroniam, vel ejcaetam illam. the barony or efchete otherwife held 

of us in chief. 

(Bro. Liveryy 58. Bro. Tenures, 57, ^i, 94, 99. «6 H. %. pi. 3. % Inft, 14. Regift. 184. i Ed. 3. 
^U sue. 13. lEd. $.c 4«) 

By this chapter it is declared, and enafted, that if any man hpld 
of any efcheate, as of any honour, or of other efcheats, which are 
baronies, and were in the kings hands; firft, if he die, his heire 
being of full age, his heire fhall give no other reliefe to the king 
then'he did to the baron. 2. Nor doe none other fervice to the 
king, then he fhould have done to the baron, 3. That the king 
jhalT hold the honour or baronie as the baron held it, that is, of fuch 
eftate,and in fuch manner and forme, as the baron held it. 4, The 
king fhall not have by occafion of any barony, or efcheate, any ef- 
cheate but of lands holden of fuch baronie. 5. Nof any wardfhipi 
of any other lands then are holden by knights fervice of fuch 
baronie, unlefTe he, which held of the baronie, held ^Ifp of the 
king by knights fervice in capite. 

All this is meerely declaratory of the common law, and here i^- 

appeareth that he that holdethof the king, mull hold of the perfoa 

of the king, and not of any honor, barony, mannor or feigniory; 

See die firft part and It appeareth farther in our books, that he that holdeth of the 

of tbclnftitutcs, king in chiefe,muft not only hold of the perfonof the king, but the 

*^* 'p3j47 E. tenure muft be created by the king, or fowc one of ^he progenitors. 
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©r prcdeceflbrs kings of this realme, to defend his ^ perfon and 
crOvvne, othcrwife he (hall have no prerogative by reafon of it, for 
no prerogative can be annexed to a tenare created by a fubjeft. 
Note here is :;ot named the honour of Lane, whxh was an auncient 
honour ever iince the conquest, wliich E. 3. raifed to a count pala- 
tine, as in the 4. part of the Inftitutes, cap. Duch. of Lancaftre ap- 
peareth. See 28 H. 6. i \, per touts Usjuftices. i E. 6. Bro. trav. 53. 
Stamford Prerog. ^19. b. 

(i) De aliis e/cheatis.'\ Some qUeftion hath been made ofthefe 47E.3.»i.Ri* 
words, for fome have faid that thefe words arc to be underftood of com- P*'**^ <^' 
mon efcheats, as where the lord dieth without heire, or where he is 
attainted of felony : but where the lord is attainted of high treafon, 
there the king hath the land by forfeiture of whomfocver the land is 
held, and not in refpedofanv efcheate by reafon ofany feigniorie: 
and therefore where William Riparave a Norman, neld lands in fee 
of the king^ as of the honour of Peverell, and Riparave forfeited 
his faid land for treafon, and the king feifed it as his efcheate of Nor- 
mandy, in this cafe the land fo forfeited was no part of the honeur» 
as it fhould have been, if it had come to the king, as a common 
efcheate, for it cometh to the king by reafon of his perfon, and , 

crowne, and therefore if he graunt it over, &c* the patentee fhall I ^5 J 

hold it of the king in chiefe> and not of the honour* And all this 
is to be agreed, .but yet the tenants that held before of the honour 
by knights fervice, cannot hold of the king in cKiefe, 1% For that 
they hold not of the perfon of the king, but of the honour. 2. Be- 
caufe the tenure was not created by the king, or any of his progeni- 
tors, as hath been faid. 

And fo doth Bradon, who wrote foone after the ftatute, expound Braaon, I. 2* 
this great charter to extend to forfeiture of baronies for treafon, as fol. 87. b. *3o*h; 
cf the Normans, • 8. tenures. Br, ' 

And yet to make an end of all ambiguities and queftions, the JH* *9 ^' |- 
ftatute of I, E. 6. was made, which is, as the words be, a plain de- ^Th.'s* '' 
claration and refolution of the common law. Likewife the ftatute Dier 58. 
of I E. 3. which provideth, that where the land, thaj is holden of « E, 6. cap, 4. 
the king, as of an honour, is aliened without licence, no man fhall be * ^•,3* *^^P' '^* 
thereby grieved, is alfo a declaration of the common law. \^^ inftitut"^ ^^ 

By this chapter it ippeareth, that a fubjed may have an fed. k " "* 
honour. 
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^ VL L US liber homo det de ca^ XT O freeman from henceforth (hall 

-*-^ tero amplius dlicuiy vel vendat ^^ give or fell any more of his land, 

[alicui] de terra fua^ quam ut de re- but fo that of the refidue of the lands 

Jiduo terra fua pojjit fufficienter fieri the lord of the fee may have the fer- 

domino feodifervitium ei debitum^ quod vice due to him, which belongeth to 

fertinet ad feodum illud, tlie fee. 

Tr. 1. E. I. coram rege. Not. & Dcrb. a declaration made of this aft. Braft. I. i. Britton fol 
88. Fleta. 1. 3. cap. 3. Mirror, c. 5. § a. Cuftuxnicr de Norm. cap. 116. (i luft. 43, a. x8 Ed. il 
itat. !• c. 2« j 

t. Firft 
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I E. }. c. X2. 

Set the ftatute of 
fiuA cffljp&tret 



Magna Ctarta* Cap. 3i# 

i FIrft It IS tb be ftenc, what the common \ivir wai before thii 
ibitate. 

z What is i^rougbt tiy this ftatdte, where the linds ate holdeii 
Cfihe kirig. 

3 What thf^ ftatate hath provided it caCfe whef e lairds are hol- 
denoflfubjea; 

Before this ftatatc, in cafe where the tenure was of a commbri 
perfon, the tenant might have made sL feofm^nt cf a parcel! of his 
tenancv to hold of him, for the feigniory remained intire as if 
was, and the Idrd rtiight diftreirie ifi thfe tenancy paravaile for his 
rent, and fferviwe ; bflt at the common law, He cbuld hjot have giveh 
a part of h'is tenancy tb be holden bf the lord, fof^ th^ tenant by this 
adl coiild nbt divide the feigniory of the lord which was intire, for 
at the beginning the lord referved his feigniory o6t of the whole 
tenancy^ahd might dtftrelne In every part thereof for his feigniory^ 
but if the tenant might have friade a ffeofment of part to hold of the 
lord, then had hfe feduded the lord 6f his libehy td diftreinfe for thfe 
tvhole feigniory in every part thereof. 

At the common law the tenant might ha^e made a febfment of 
the whole tenancy to be hoIdcn' of the lofrd; for that was no preju- 
dice at all to the lord. 

^ Bat ift the kings cafe it was doubted, whether his tenant might 
have giveh part ofthe tenancy to hold of himfelfe,.beca6fe the land; 
knd the profit that might come to the king thereby; was removed 
farther off from him, and the mefnalty was ever of leffe Value; then 
the landi and for that caufe the tenancy was called paravaile: 
*^ and in i^ £. I. the king anfwered to a petition in parliament, rex 
non *uult aliquem mediumy ^c, and this queftion remained after thi*s 
flatute about the fpace of 133. years. Viz. till the ^ ftatute of 34 E. 
3. was made, whereby it is provided, that alienations of lands made 
by tenants, whieh held of H. 3. or of other kings before him, to 
hold of theftifetves, that the alienations Ihould ftand in force, fa vin|^ 
to the king his prerogative of the time of his great grandftither, his 
fatbef, and his own* whereby it appeareth that this prerogative 
to have a fine for alienation, ** began in the raign of H. 5. whichi 
was by this aft, and therefore he beginneth with fi. 3. his great 
grandfather. 

* To the fecond point by this a6t, where lands are holden of the 
king, as king, in capite, be it by knights forvice, or in focage Pn 
capites and aliened without licence, there * groweth, as hath been 
faid, to the king a fine : for by the common law it_was againft the 
nature and purity of a fee-iimple, for the tenant to be retrained 
from alienation. 

But fome did hold, that upon this aft the land fo aliened without 
licence was forfeite to the king, by reafon of thefe words, nullus liber 
homo defy ^f. and others did hold the contrary, thAt upon thefe 
words, the land was not forfeited, but that it (hoiild be feifed in 
the name of a diftreflc, and a fine to be paid for the trcfpafle, which 
I take to be the better opinion; and the reafon why our books 
fpeake, that no fine was due before 20 H. 3. is, for that about that 
ycare H. 3^. being of full age (as hath been faid) did eftablifh and 
confirme this great charter, but in truth it was in 21 H. 3. as by the 
charter it felfe appeareth. 

Bttt this qtreflion depended about the fpace of 100 years, &c. 
and was not determined untill the ftatute made in 1 £.}• whereby 

itr 
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It is enafted, that the king (hall not hold them a;s fo/reite in fuch terranim. i»W 

cafe, but that of lan<fs fo aliened there ffiall be from thenceforth, a ^"P' ^»"- * ^» 

reafonable fine taken in the chancery, by due proces, which ad was JjiteflTrerog- 

tnt anexpdfition of this chapter of Magna Chart a as to lands regis, *c. 6. 

hclden of the king in capite aliened without licence, and cxtendetk F.N.B. 175^ 

to lands holden of the king by grand ferjantic aliened without H^- 1 q«arc 

licence. BTAnt'ation 

To the 3. the great doubt upon this aft was, that in as much as fans licence 3*4, 
this a<a was a prohibition generall, and impofed no paine or penalty. Hill. 43 Eliz. ' 
what paine the tenant, or his feoffee ihould incurre, if he did J. 2. foi. 80, 8^ 
the contrary; and by the common opinion this act was thus inter- Seign. Cromwds 
preted: that when a tenant of a common perfon did alien parceil *^*^*^* 
contrary to this aft, the feoffor himfelfe during his life ihould not 
avoide it, auia nemo contra fadum fuum proprium *venirf. potefty but 
that his heire after his deceafe might avoid it by the intendment of 
this aft, to the end that men Ihould not purchafe fuch pare ell, for 
feare of lofing the fame after the death of the feoffor: but if the 
heire apparant had joyned with his auncefter in the feoffment, or 
after had confirmed it, and thereby had given his affent thereunto^ 
he or his heirei (hould never have avoided it, whether he furvived 
his father or no : and if the heire entred upon this ftatute, the aliened 
of part might plead that the fervice, whereby the land was holden^ 
tnight be fumciently done of the refidue, and thereuppon iffue migjit 
l>e taken< And I have feene divers fuch precedents betweene &8 
aft of Magna Charta^ and 18 £. i< 

Then came the fktute of 1 8 £. !• Which enafteth, quod de caterp iS E. i. de ^% 
liceat unicuiq\ libera homini terras JliaSf feu tenemeta fua^ feu parte in^i cmpwres tcrra- 
ad voluntatem/uam <vendereyita tamen quod feoffatw teneat terram iL '**™* 
Jam, feu tenementum illudde capitali domino per eadem fer'vitia, et con- 
fuetudinesyper qua feoffator fuus ilia prius de eo tenuity et ft partem ali^ 
quam earundem terrarum,feu tenement orum alieui 'vendiderityfeoffatus 
ilk partem illam immediate teneat de domino. 

Many excellent things are enafted by this fbitute, and all the 
doubts upon this chapter of Magna Chart a were 'cleered, both ila* 
tutcs having both one end (that is to fay) for the up- 
holding and prefervation of the tenures, whereby the lands were 
holden; this adl of 18 £. 1. being enafted adinftantiam magnatum 

1 Firft this ftatute of 18 E. i. doth begin with a de catero Uceatt 
which proveth that before it was not lawful to alien part, unles fuf- 
ficient were left, and this approveth the aforefaid commen opinion, 
that in that cafe, the heire might enter, otherwife this chapter 
of Magna ChartOy had teen in vaine and this de catero liceat y had 
toot needed. 

2 That by this ftatute of 1 8 E. i . the prohibition and penalty by 
this chapter of Magna Chartay to avoide the ftate of the feoffee 19 
taken away ; de catero liceat, i£c. 

3 The point aforefaid of the common law, that the tenant 
couldnot alienparcelltohold ofthelord, isby thisaft of x8 E. i. 
altered. 

4 Another point of the common law is by this aft altered, 
that where by the common law, he hath aliened parccll to hold of 
himfelfe, this is taken away, and the alienee ftiall hold of the lord 
fro particuUu 

5 Where the tenant had liberty, and eleftion by the common £ 67 .] 

law^ 
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Ia«r to matce a fcofTcment of the whole, to hold eithef 6f hidifelfe, or 
of the lord, now this liberty atid eledion is taken away, for by this 
aft the land moft be immediately holden of the lord^ 
KeRfftr. a6^, 6. That the king is bound by thi» aft, and this appear^th ty tier 

J»?f.B. 234. Reader, that the king cannot charge the feoffee of part with the 
entire rent, but there lieth a writ de onerando pro ratafortione% but 
the king may graunt lands to hold of himfelfe, for he is not re- 
ffrained by this aft, for hereby no man is retrained, but he which 
holds over of fome lord, and the king holdeth of none. 

But then here rifeth a queflion, if by this chapter of Magna 
Charta, a fine for alienation accrued to the king upon an alienation 
of the kings tenant in cafite^ and now this reftramt (as hath been 
fa id) being taken away ; how can that prerogative fl^nd when the 
foundation, whereapon it is built faileth ? 

But hereunto it is anfwered. 1. The reflraint of Magna Chart a, 
fecundum quid^ as to the avoydance of the (late of the feoffee by the 
heire, is taken away, as hath been faid, but not Jtmpliciter, for in 
refpeft of the king, the fine for alienation remains due, and here- 
17 E. X. ca. 7. with agreeth conftant and continuall ufage. 2. The ilatue of 1 E. 
1 E. 3, ubi fa- j^ enafteth, que de/ormes de tielx ferret et Unefnents alien foil reajonable 
^'* Jineprife In le chauftcery, and though it faith (de/ormes) from hence- 

forth, that was not, that any fine was due before, but, as hath been 
faid, to take away the queftion of the forfeiture. 

After this aft out of the office of the remembrancer of the exche- 
quer, writs of quo titulo ingrejfus eft, to help the king to his reafon- 
able fine, iffued out of the exchiqucr, to know how the feoffee 
came to the whole, or part of the land, and of what cflatc, whereupon 
the feoffee wa* driven to plead to his great charge and trouble, and 
therefore upon conference had with the kings officers, and the 
judges, it was ordained, that feeing the kings tenant c(^ld not alien 
without licence, for if he did, he fhould pay a fine, that for a licence 
to be obtained, the kin^ fhould have the third part of the value of 
the land, which was hofden reafonable, and the feolFee (hould pay 
the fame becaufe his land was othcrwifc to be charged, and he rid 
of the trouble aiid charge by the writ of quo titulo ingrejfus ^ft ; and 
if the alienation was without licence, then a reafonabJe fine by the 
ftatute, was to be paid by' the alienee, which they refolved to be one 
yeares value, which ever fince conftantly and continually hath beene 
obfcrved and paid. 

This fine was to be paid by the alienee, as hath been faid, or by 
thofe that claimed by or under him, and if the fine be not paid, the 
land fhall be feiied into the kings hands; and the intent of a par- 
liament is always intended juft, and reafonable ; and therefore if a 
diffeifor of lands in capite make an alienation without licence; and 
the diffeifee enter, the land (hall not be feiied for the fine, for the 
diileifee is in by a title before the alienation, and fo in other like 
45 E. 3. ca. 6. cafes. If he in the reverfion levy a fine of lands holden in capite 
17 E. 3. 6. without licence, the lefTee for life (hall not bee charged with the 

fine, becaufe that eftatc was before the alienation, but yet in a quid 
juris clamat, the Uffee (hall not ts compelled to attorne, becaufe the 
court v/ill not fufFer a prejudice to the king in like manner, 
as if the reverfion had been diened in mortmain without the kings 
licence. 

I have been the longer in explaining this chapter, becaufe it 
feemed fo obfcure to fome readers in former times, that they paf- 
fcd it over without any explanation* 

""^ CAP, 
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CAP. XXXIIL 

/^Jt^J^E S patroni abbatlarum^ qui A L L patrons of abbies, which have 

^^ habent chartas regum Anglia de the king's charters of England 

advocationey vel antiquam tenurarriy of advowfon, or have old tenure or 

W poffejjtonem^ habeant earum cufto^ pofleflion in the fame, Ihall have the 

diaiH cum [vacaverint] ficut habere cuftody of thefh when they fall void, 

debentj ficut fuperitis dcclaratum efij as it hath been accuftomed, and as it 

cap. ^« is afore declared. 

(i5 Ed. 5. flat. 3. c. 14) . 

This (UtUtie Is intended where the patron, or fouhder Of abbeyes. Mirror, ca. 5. § 
or priories by fpeciall refervation, tenure or cuftome, ought to have' ** ^N,B. 34. 
the ^uffody of the temporal ties of the fame, during the vacation, as ^ Afl?22?' 
many patrons and founders in times paid had. But if the king be ^o Affi p. 6. 
founder, he ought to have the tcmporalties during the Vacation, of 
common right by his prerogative. 

If the king and a common perfon joyn in a foundation, the king ^ E. 3. 24. 
lis the founder, becaufe it is an entire thing. 

If a common perfon found an abbey, of priol-y, with pofiefTions of , 
fmall value, and the king after endow it with great pofTeffions, yet 
the common perfon is founder. If a common perfon found a 
chauntery, and after the king tranflate it, and make It a monaf- 
tery, and endow it with po/Teflions, yet the common perfon is in 
law the founder, becaufe he gave the iirft living; fo if the tranf- 
lation be from reg)ilar to fecular, W e contra. 



C A P. XXXIV. 

^J'ULLUS tapiatury aut impri^ "N^ "^^" ^^'* ^^ ^^^ or impri- 

fonetur propter appellum fcemina foned upon the appeal of a wo- 

{l)yde morte alterius quam virifui. ttian for the death of any other, than of 

her hufband. ' ^ 

(Bro. Appeal, 5, 17, i'o, 68, 104, iia. Raft^ Ent. 43.) 

For this word, Appeale, fee the firft part of the Inftltutes. At the See the firft part 
common law before this ftatutc, a womarf, as well as a man might of the Inftituces, 
have had an appeale of death of any of her aunccftors, and there- ^^^' ^^o. 
fore thefOn of a wOman (hall at this day have an appeale, if he be <^'»o^'» ^>^' H* 
heireatthe death of the aunccftor, for the fon is not difablcd, c^ro'^S^^' 
but the mother onely, for the llatute {aiih^ propter appellum fcemi- i7E*.4.i' 
tia:. Fide more of this in the firft part of the Inftitutes, 20 H. 6. 43. 

* Fleta faith, Fctmina autem de morte nfiri Jul inter Iraehiajua Stamf. PU Cor, 
interfeBit et non aliter poterit appellare\ and therewith agreeih the }h 5?' Brap. 
Mirror. Britton, and Braaon, ^- ^ f' if' 

15-rit. ro. 55* 
• " Fler. 1. I. ca. 

33. Sec the firft part of the Inftitutes, feA. 24. • Fleta ubi 'upra. Mirror, ca. 5. § 2. & ca. 2. § 7. 
50 E. 3. 14. 28 B. 3. 91. 3 E. 3. Cotoq. 357. 2a H. 6. 46. 

II. Inst. G By 



68t ' 



Magna Charts. 



Cap. 3 j. 



[69] 

sz H.4. 46. 



J5HJ.6J. 



By inter hrachia in thefe auneient authors, is underftood the wife, 
which the dead ha^ lawfully in pofTeilion at his death, for fhe muff 
be his wife both of right and in pcfTefHon, for in an appeale, unques 
accouple in loiall matrimony y is a good plea. 

A woman at this day inay have an appeale of robbery, &c. for 
Ihe is not retrained thereof. 

This writ of appeale of the death of her bufband, is annexed to 
ber widowhood, as herquarentine is. 

If the wife oiF the dead marry again, her q>pea]e is gone, albeit 
the iecoad hniband die within the ycare; for (bee muft before any 
sEppeale brought, coti^^xi\xcfamina vifi Jui^ upon whofe death fhc 
brings the appeale. 

So if ihe bring the appeale during her widow-hood, and take 
hufhand, the appeale fiiall abate, and is gone for ever. 

So likewife, if in her appeale ihe hath judgement of death againffi 
the defendant, if after (he take huiband, ihe can never have execu- 
tion of death againft hlni. 

Albeit the huihand be attainted of hightreafon^or felony, yet if 
he be flain, his ^ife (hall have an appeale, for notwithftanding the 
attainder be was *uirjimi, but the heire cannot have an appeale, for 
the blood is corrupted betweene them. 

(i) Appellumfceminte,'\ A Ii«rmophw)dite, if the male fex be 
predominant, fhall have an appeale of death as heire, but if 
the female fexe doth exceed the other, no appeale doth lie for her 
as heirCi^ 
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AT UL L US comitaius {1) de ca^ 
-^ ^ tero teneatur nifide menje in men-' 
fem^ et uhi major terminus ejfe Jolehat^ 
major fit (2). Nee aliquis vicecomesy 
vel bal'rjus fuus faciat turnum fuum 
fer hundredumy nift bis in annoy et non 
nifi in loco dehito et confuetOy viz,femel 
pft PaJcVy et iterum poji fejium S. 
Michgelis (j), et vijus francipleg* 
, tunc fiat ad ilium terminum SanJii Mi-- 
chaelisfine occafione. Ita fcilicet quod 
' quilihet haheat Ubertatesfuas quas ha-- 
buity vel habere confue'oit tempore regis, 
Henrici avi nojiri^ vel quas poftea per-i' 
quifivit. Fiat autem vifus defrank- 
pleg^ fic{^\): videlicet^ quod pax nop 
tra teneatur^ et quod tithinga tenea-^ 
tur integra {S)ijicui eJfe confuevity et 
quod vicecomes non. qua fat occafiones 
(7), et content Us fit de eoy quod vice* 
ccmi habere conjuevit (8) de vi/u 

ju'a 



y^ O county court from henceforth' 
•*'^ fliall be hclden, but from montb 
to month; and where greater time 
hath been ufed, there fliall be greater: 
nor any flieriff, or his bailiff, fliall 
keep his turn in the hundred but 
twice in the year; and no where but 
in due place, and accuftomed; that 
is to fay, once after Eafter, and again 
after the feafl: of Saint Michael. And 
the view of frankpledge fliall be 
likewife at the feaft of Saint Michaet 
without occafion; fo that every man 
may have his liberties which he had,. 
or ufed to have, in the time of king 
Henry our grandfather, or which he 
hath purchai'ed fince. The view of 
frankpledge fliall be fo done, that our 
peace may be kept; ^nd that the ty th- 
ing be wholly kept as it hath been 
accwftgrned; and that the fticrifffeek 

11'^ 



Cap. 35. Magna Charta. 6g 

fu& facUndO', tempore H. reg, ayi nof^ no occafions, and that he be content 
tri (6 J. with (b much ajs the IherifF was wont 

to have for his view-making in the 
time of king Hfenry our grandfather. 

(Fitz. Leet, 11. 8 H. 7, f. 4. i Roll, 201. Cro. El. 125. 2 Leon. 74. Regift. 175, 187, F.N.B* 
t6i. 31 Ed. 3. flat. I.e. 15.) 

(1) Comitatas,^ ^od Modo vo^afur comitaiusy oUm apud Britoms Inter leges R, 
iemporibus Romanorum in regno^ ijio RrltanniiS *vocabatur canfulatus*^ Ed* Lamb. 129. 
et qui modo vocautur vicecomitesi tunc temporis *vice-con/ules fuocabantur ; OoaVentus ^^^ ^ 
ille vera dtcebatur 'vice-con/ul, qui confide abfente ipjitts^vices fupplebat 
in juris foro. 

Curia comitatusy in Saxon, bcypejemcce, /. comitatus xonventus. 12 H. 7. 18. 

Ejus duo funt genera, quorum al/erum hodie le count ie court, alterum Lamb. 135. 
le tourne del 'vi/count, elimfolkmote, 'uulga ntmcupatur\ fa as many Britton, ca. 27. 
times turn* 'vicecotnitis is exprcflcd under the name of curia comitatus, ^^W' ** ^** 
becaufe it extended through the whole county : and therefore iii in Hbro rubro, ' 
the-red book of the exchequer, amongft the laws of king H. i. cap. in Scaccario, 
6. de generalibus phacitis conUtatuum^ it is thus contained, 1;/%.. ca, 8. 

Sicut antiqua fuerat injlitutione formatum,falutari regis imperio vera 
ffi recordatione jirmatum, generalia * ccmiiatuum placita cert is locis, et f 70 1 

'vicibusyet dcjinito tempore per Jingulas anni pro'vincias cowvenire.debere, • j, Turaorucn 
ftec ullis ultra fatigaticnibus agitari,niji propria regis necejffttas, <vel com- placita. 
mune regni co7nmodu?n fapius adjiciant. Interjint autem epifcopi, comites^ 
'vitedominiy 'vicarii, centenarii, aldermanni, prafeSlit pr^pojiti, barones, 
vauafforesy tingrevii, et catcri terrarum domini diligenter intendentesy-ne 
malorum ifnpunitas, aut gra'vionuvt prauitas, 'veljudicum/ub'verjio/olita 
mijeros laceratione conjiniant : agantur itaqne primo, debit a 'verts chrif- Regis^ pUcita* 
tianitatis jura, fecundo, regis placita, pojlrento., caufte finguhrumi ^c, '• "^^^ P^^^ ^^ 
debet enim Shcryfmote, (i. the iheriffes tourne).^//; hundreda, et w<?- ^}^ "°T^ )?°^" 

^ ^ r- t' \ \ . \ J J '> ' ' deninthefhe- 

pentacma^ (1. the county courts) duodecies tn anno congregart,' ^-^^^^ x.^y^ivi aiib^ 

. And truly did II*. i. {2iy,Jicut anttqua fuerat injiitutioneformatum:: 

For thefe courts of the tourn, and of the county, and of the leete or 

viewof frankpledge mentioned hereafter in this chapter were very 

ftuncient ; for of the tourn you Ihall reade amongft the lawes of king 

Edw. Statutum eft quod ibi (fcilicet apud U folkmcte ) debent popuU Lamb* fol. 135. 

wines y ^c, c&n'vertirey et fe fide et facramento non frado ibi in uHum ct The oath of aU 

/imul confederare, l^c. ad defendendum rcgnum,<^c* tma cum domim ''^E^^ancein tha 

fuo regey et lerras fuas, et bonores illius omnijidelitate cum eofiruare, et *°"'" ®^ 

quod illiy ut domino fuo regi intra et extra regnum uni'verfum Britannidr 

fideles ejjh 'velint, l^c, tJanc legem in'venit jArthurus (qui quondam ftiit 

incljtij/tmus rex Britonum) et it a confolida^it et confederavit regnum 

Britannia uni^verfum femper in. unum^ hujus Ugis author it ate expulit 

Arthurus pradidus Saracenos et inimlcos a regno, lex enim ifta diu fopita 

fuity donee Edgar lu rex Anglorum ^uifuit wvus Edijuardi regis, iilant 

excita'vit, et erexit in lucem et per - t4ftum regnum firmiter obfer^ari 

pr/gcepit : et hujus legis authoritate rex Etbeldred. fubito uno et eodem 

die per uni'verf urn regnum Danos occidit. 

By the lawes of king Edward, before the conqueft the firft, which 
fucceeded king Alurei, it is thus enaded : 

Prapojitus quifque, L 'vicecomes Saxonice gerefa,. Anglice fheriffe, Infr leges Fdw. 
adquartamcii'citerfeptimanamfrequentempopuli concionem celebrato, regis, ante conr. 
cuiquejus dicito aquabile, hiefque fingulas cum dies condid^i ad-veniant '• ^^P* ^^* *«i* 
4irimito* 5^* 
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Hereby it appeareth that common pleas between party anJ 
party were holden in the county court every month, which agreeth- 
with Ma^na Charta^ and other ilatutes and continuall ufage to thiis 
day. 

And amongft the laws of king Edgar it is thus concerning the 
fheriffes toum provided. 

Celeherrimus ex omni/atrapia bis quotannis eon<ventus antor, cut ya/- 
Jfm illius dicecefis epi/eopns^ et/enator inter/unto, quorum alter jura di'ui^ 
nay alter humana pafulum edoceto\ which alio agreeth with Magna 
Charta^ and other (btutes and continuall ufage. 

By that which hath been faid, it appeareth that the law made by 
king H. I. was (after the great heat of the conqueft was pad) but a 
relhtution of the auncient law of England : and forafmuch as the 
biftiop with the iheriffe did goe in circuit twice every yeare, by 
every hundred within the county (which alfo appeareth by this 
chapter of Magna Charta in thefe words, turnumfuum per hundreda, 
l^c) it was called tour, or tourn^ which flgnifieth a circuit, or per* 
ambulation^ 

Now let us pcrufe thefcvcrall branches of this chapter. 

(2) NuUus cemitatus de attero tematur nifi de mtnfe in men/em,- 
« uhi major terminus ejfe Jolebat, major fit."] This (as hath been 
faid) is an affirmance of the common law, and cuilome of the 
realmc. 

ComitdtusJ] Here cemitatus is taken in the common fenfc for the 
county court. 

That the realme was divided into counties long before the raigne 
of king Alured, viz. in the time of the auncient Britons. See the 
firft part of the Inftitutes, feft. 248. 

£t uhi major terminus ^ efr.] This is altered by the ftatutc of 
2 E, 6. whereby it is provided that no county court (hall be longer 
deferred, but one month from court to court, and fo the faid court 
ihall be kept every month, and none otherwifc* 

By which aft every county of England, concerning the titae 
of the keeping of the county court is govcrBcd by one and ihe fame 
law. 

And there is to be accounted 28 daycs to the legall month in thi* 
cafe, and not according to the month of the kalender. 

(3) ^ec aliquis fvicecomes, 'vel bali'vus fuus faciat turnum fuum per 
hundredum, nifi bis in anno, et non nifi in loco debito et confueto, ifisc, 

femelpofiPafiL et iterumtofifefium S. MichaeUsJ\ Where this branch 
fsLhh,/emel pofi Pa/cL fJc. The ftatute of 31 E. 3. explaineth it, 
viz, one time within the month after Eafter, and another time with- 
in the month after S. Michael, and if they hold them in any other 
manner, then they fliould lofe their toum for that time, which is as 
muchr to fay, as the court fo holden for that time, fhall be utterly 
void, and the (herilFe fhall lofe the profits thereof. 

Nifi in loco coft/ueto,] This remaincth to this day. 

Per bundreda,] How hundreds, and the courts of the hundreds 
iirfl came, fee hereafter in this chapter. 

£t 'vifus franciplegii tunc fiat cU ilium terminum San£ii Michaelis, 
fsfr.] It hath appeared before, that of auncient time the fherifFe 
had two great courts, viz. the tourne, and the county court: after- 
wards for the cafe of the people, and fpecially of the hufbandman, 
that each of them might the better follow their buflnefTe in their 
fcifcrtll degrees, this court here fpoken of, viz, view of frank- 
pledge,. 
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pledge, or leet was by the king divided, and derived from the 

tourn, and graunted to the lords to have the view of thp tenants, 

and refiants within their mannors, &c. So as the tenants, and re- '* ^' ^' ^-jj^, 

fiants (hould have the fame juftice, that thejr had before }a the JJ,.fo,4$.%odI' 

tourn, done unto them at their own doores without any charge or f^^ cafe. 

lofle of time, and for that caufe came the duty in many lects to the * 

lord de certo Ute, towards the charge of obtaining the graunt of th^ 

faid leet. 

So likewife, and for the fame reafon were hundreds, and hundre4 
courts, divided and derived from the county courts, and this the 
king might doe, for the tourn and leet both are the kings courts of 
record : and as the king may graunt a man to have power tener^ 
flacita within a certain precinct, &c. before certain judges, and in 
a manner exempt it frofh the jurifdidion of his higher courts of 
juilice, fo might he doe in cafe of the toume, and hundred courts : 
fo as the courts and judges may be changed, but the lawes and cuf« 
tomes, whereby the courts proceed, cannot be altered. And as the 
county court, and hundred court are of one jurifdidlion, fo the 
tou'ne, and leet be alfo of one and the fame jurifdidion; for deri^ Kt^l^ 
'vati'va pofefioi efl ejufdem jurifdiSionis cum primitiva. 

The llyle of the tourn is curia franc, pi^gii dommre^s tent apud 31 H. 6. Leet 
L. coram 'vicecomite in tumo/u^ tali die, l^c. And therefore in fome 1 1. ^ H. 7. n , 
books it is called the leete of the tourn. And therefore where the 6 H. 7. 2. 
iherifFe ftyled his court, turn, 'vicecom. tent, tali die apud L, l^c. it was 8 H. 7. 1. 
refolved that it was infufiicient for that this word tourn is but [ 72 ] 

the perambulation of the fherifFe, but by the right ftyle of the Mirror, ca. 1. § 
tourn, it appeareth that the tourn and leet have but one ftyle, and '^* 
the fame jurifdidion. 

But for want of the knowledge of antiquity it was obiter, in 18 H. 18 H. 6. abbr. 
6. denied that the tourn, and the leet were of one jurifdidion, and ^y F» Lm* «• 
two inllances are there put, viz. that the leet hath conufance of 
bread and ale, that is, of the afSfe of bread and ale, and the tourn 
hath not conufance thereof; and the other is, that in the leet they 
have authority de pre/enter ceux, queux nefont lies, abridged by Fitzh. 
a pre/enter ceux, que nefont mifes in le decennaries 

To the firft it is deare, that the breach of the aflire of bread and 
ale is prefentable in the (ourn, as a common nufance, and therewith 
agreeth conftant and continuall experience, and reafon proveth, 
that the derivative cannot have conufance of that wh;ch the. pri- 4 ^« 4* !<• 
mitive had not, unleffe it be given by fome ad of parliament ; 22 E. 4. aat. 
and herewith agreeth the ftyle of the tourn, and the authority of ^g H.'s/oicf 
later books. 13. b! * 

As to the fecond, it is ill reported in the book Hfelfe; but if it 
t>e intended as Fitzh. abridgeth it, then it is cleare that in the 
tourn they that be not put into the decennary may be inquired ofi 
for, as hath been often faid, the ftyle of the tourn is, curia 'vffusfrank- 
fleg'-y and the derivative cannot of common right have more then 
the primitive. 

But both of the tourn and the leete, this may be truly faid, Pafch. 5. T«. 

Tempora mutantur, ^ nos mutamurin illis ; *'»^« ^"« 7*. BuU^ 

^cdque vera inflitutio iftius curiae evanuit, et wlut umbra ejufdem ad cJ"^'^"^^' 
buc remanet : habemus quidemfenatus confultum,fed in tabulis repofitum, 
it tanquam gladium in 'vagina reconditunu 

Bat no.v ie: us return to our Magna Charta, 

93 Ei 
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Braa.fo!. 19. b. 



Ef I'ifu: di franc* plegio tunc fiat adillmn tem^r.'um SanSi MichexUs^ 
I3c,'\ it is to be observed that the prcccdrnt brancn is, that 'vict- 
comes ncnfaciat turnum per hundredzt:n nifi bis in anno, as hath been 
faid, MZ,/cmel pcft Paf^b* et iterum pcfi fefium Sandi MichaeUsi this 
claufc excendeth to the enqairy of felonies, common n afances and 
othir mifdeeds, the view of frankpledges, and to all things inquir- 
able in the tourn« Now by this claui'e it is provided that the ar- 
ticle of the toum concerning the view of frankpledge, being here 
nnderftocd in a particular fenfe, fhall be dealt withall by the Iheriffe 
in his tcurne bot once in the year, viz. at the team holden after 
E tiler, and fo it hath been formerly expounded : and therefore it 
was well refolved in 24 H. 8. that this claufe of the ftatntc of 
Ma^na Charta, is to be nnderflood of the \pet of the toum, and not 
of other leets, and fo without queRion is the law holden at this day, 
that he that claimes a leet by charter, muft hold it at the fame dayes 
which are contained in the charter, and he that claimes it by prc- 
fcription may chime to hold it once or twicecvery yeare, at any • 
fuch daycb as fhall upon reafonable warning be app<Mnted, if the 
ufi^c hath been fo, fo that it hath been kept at unceruin times, or 
clfe it ought to ht kept at fuch certain dayes and limes, as by pre- 
fcription hath been ceitainly ufcd; and the next words to this claufe^ 
bee, ita fcilicet quod qull'ibet haheat lihertatcs fuasy quas hatuitt 
l^c. doe explaine the meaning of this chapter, that it extended not 
to the leets of the fi^jefts, hut they ihouid have their liberties, as 
before they had; and this alfo appeareth by the condufion of this 
chapter, et quod'vicecojnes, ^c. contcntus Jit de eo quod vicecomes habere 
ccnfue'uit de 'vifu Juo faciendo ; fo as it mud be Tijus/uus, the fl'ieriflfjs 
view, which ofncceffity muA be parcell of the lourn; and it is faid 
in the Mirror, that this view of frankpledge (parcell of the tourii) 
fhould be made once ^ytry yeare. 

(4.) Fiat autem *vi/us defranc^ pleg* Jicy^cA Here it appeareth 
that the view of frankpledge Ihould have two "ends. I. ^od pax 
nojlra teneatur. 2. ^tod trithinga teneatur in*egra. 

For the firft, that the kings peace might be kept; the right in- 
flitutlon of the vie^y offranke pledge, and whereon the name came 
is to be confidercd, wjiich is as folio weth. 

Franci plegii, /. Libert fidejujjous^ free fureties or pledges; and 
here it is faid^^/ fvijus de francis plegiis, ita fcilicet quod pax nojfra 
ter.eatur, that 1$, let the view 'of pledges or Sureties for free-men be 
made, fo that our peace may be holden: now the inftitution hereof,, 
for the keeping of the kings peace, was, that every free-man, at 
his age of j 2 years, fhould in th^ leet (if he were in any) or in the 
tourne, (if he'were not in any leet) take the oath ofallcageance to 
the king, and that pledges or fureties fhould be found, in manner 
hereafter cxprefTecJ, for his truth to the king, and to all his people, 
or elfe to be kept in prifon: this franke pledge confilled moll com- 
monly of te.n houfholds, which the Saxons called Theothung, in the 
north parts they call t\iem Tenmentale, in other places of England 
Tithing, here in this chapter Irithinga, ;. decem'virale collegium, 
whereof the mafiers of the nine families (who were bound) were of 
the Saxons called Freolorgh, which in forne places is to this day 
called free Barrcive, i. Free furety, or frankcpledgSi and the mafter 
of ihe tenth houlhould was by the Saxon called by divers names, viz. 
ThcQthungmon, to this day in the weft called Tytbingman, and 
^I ihenheofod 2^xi6. Frecborher, ;. Capitalis plcgiusy chicfe pledge: and 

thelis; 



Cap. 35. Magna Charta^ 73 

thefe ten maftelrs of families, were bound one for anothcrs hmHy, Brlt.ubi.fup. 
that each man of their feverall families (hould Hand to the law, or if 
he were not forth coming, that they (hoald anfwere for the injury Braft. 1. 3. f. 
or offence by him committed, Je eo auiem quifugam ceperit, diligenter i*4« 
inquirend^ Jifuerit in franco plegio^ et decenna^ tunc erit decenna in mi^ 
fericordia coram jufiitiariis nofiris, quia non bahent ip/um malefaSorem 
adreiium* 

Hereby it appeareth, that the precinft of this frank pledge was - 
called decenna, becaufe it confided mod commonly, as hatb been 
faid, of tenne houfholds, and every man of thefe feveral houfliolds, Brit. cap. i». 
for whom the pledge or furety was taken were called decennarii^ Fieta,lib. i.cap. 
becaufe every particular perfon in the kingdome was of one decenna *7* ^^' 
or other, which names are contiaued as Ihadowes of antiquity to Mirror, cap. x* 
'. this day. Ordeinefmt ancientment, que nulne demurraft en le realme^ §• f7« 
Jsl nefuit en dizein etplemye de frank homesy appent aux njifc* de w-wer 
unfois per an* franke pledges et les ple<vjSy ^c. 

^y the due execution of this law, fuch peace (whereof this 
chapter fpeaketh) was univerfally holden within this realme, as no 
injuries, homicides, robberies, thefts, riots, tumults, or other offences 
were committed; fo as a man with a white wand might fafely 
have ridden before the conqueft, with much mony about him, with- Lamb. verb, 
out any weapon throughout England; and one faith trucly, conje^ura -^ftimatio 9** 
£fi, eaq; non levis, baud ita multis fiatuijfe prifca tempora fceleribus , ^*^^' 
qidppe quibus rapin/e, furto, cadi, plurimifq\ aliis fceleribus mulSta 
imponebantur pecumarite, cum biis hoc noftra tpmpeflate, nos omnibus 
merito capitis pcenam irrogamus, i^c, 

(5) Et quod tritbinga teneatur integraA Tritbingaox Titbingais 
expoundc'd for Tbeothinga, which fignifieth the frankpledge of 

tenne houfholds, as hath been faid, and it is notably expounded by F^^ta, Jib. 1. cw 

pleta, which there you may read at large, the fenfe hereof is, quod 54* § <*« Tri- 

tritbinga, five ibeothinga, i, decemvirale collegium teneatur integrum. ^ ^^'^* • 

i. that no man be not within fome decenna or other, fo as he may be Lamb. Int. le. 

brought forth to.ftand to right if he fhall offend: olim tritbinga 8«^^« E^ve. 

fignificabat tria ^vel quatuor bundreda, quod out em in tritbinga definiri ""* 34' Mcrton, 

non poteratyferehaturinfcyram, m ^'k- -^ 

What perfons fhaU come to the toume and leete, &c. and ^^m^'zA. 

who be exempted, fee the flatute of Marlebridge, and the aunpient § 16. Braft. lib. 

authors. 3.fo]. 114. Brit. 

(6) Tempore regis Henrici aviA Twice repeated in this chapter : '5« *>• F^ct«» l>b. 
vid.beforecap. 15. 16. kc. 29. lib. 2. 

* See the expofition of this datute Rot. plauf.- anno 18 H. 3. ^^^'*1\a 1 
nu. 10. L /▼ J 

(7) Et quod vicecomes' non.^ quara( occefiones, ^f.] By the com- Mirror, c.2. \ 
mon law, to avoid airextortion and grievance of the fubjeft, no 5. Britton,fol. 
fherife, coroner, goaler, or other of the kings miniders ought to 3* b»6. a. x8. K 
take any reward for doing of his office, but only of the king; and 37- ^'^^^* ^*^' 
this appeareth by our books, and is fo declared and cnafted by aft officiim! &^nl.* 
of* parliament in the 3 E. i. And a penalty added to the prohi- ^.c, 39.* 27 Air. 
(>ition of the common law by that ad: and Fortefcue, cap. 24. faith, p. 14. 41 E. 3. ' 
Viceccmes jurabit fuperfanSla iDei evangelia, inter arliculos alios quod 5* *3 H. 6. 
non aliquid recipiet colore, out caufa ojiciifui, ab aliquo alio, quam a "^ 'g'c '^Z 

Biit after that this rule of the common law was altered, and that 22. 11 H. 7. 
the fherife, coroner, goaler, and other the kings miniders, might in 'o'- '7- 
(ome cafe take of the fubjeft, it is not credible what extortions, and * ^' '• "P* ^^' 
oppreffions have thereupon cnfued. So dangerous a thing it is, to 

G 4 ' ihakc 
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fhakc or alter any of the rulrs or fundamental! points of the com- 
mon law, which in truth are the maine pillars, and fupportcrs of the 
See the preface febric of the common- wealth, as elicwhcre I have noted more 

to the 4. part of at large, and yet not fo largely, as the weight of the matter dc- 
my reports. ^^^^^^^ S 7 5 

41 E. 3. 5. (8) Contentus Jit de eo quod 'victcomes habere confu^'itf^cl Thcfc 

|S H. 6, 7. words are not to be intended of any reward, &c. (for the (herife 

• 7- »i 3- ijy i^^y^ gs bath been faid, could take no reward for doing of his 

office) but of the profits of the court of the tourn, and fuch only 

as were accullomed in the raigneofH. 2. So they muft be very 

auncient, for the which the (herife fhould (by an auncient law) pay 

a certaine Aimme de prcficuis comitatus, and fhould be charged in the 

exchequer for this certain fumme. 

Regift. 16. 174. And it is to be obferved, that if any man be grieved contrary to 

>75- the purview of this adl, he may, as hath been iaid, for his relief^ 

M^l b '^' ^ therein, have an adion upon thisftatute, alhiit no a^ion be expreily 

ar c . cap. 10. gjyg^^ which in this, and many other like Cafes upon the branchcsi 

.o£ Magna Cburta, is worthy of obfervation, 



CAP- XXXVL 

TV^^C Uceat de (aiero allcuiy dare T T (hall not be lawful from hence^ 

^ terram fuam alicui domui relU forth to any to give his lands to any, 

giofa^i ita quod illam rejumat de eadem religious houfe, and to take the fame 

domo tenend^. Nee pceat alicui domui land again to hold of the fame houfe. 

religiofe terram aUcujus fic accipercy Nor mall it be lawful to any houfe of. 

quod tradat illam illij a quo earn acce- religion to take the lands of any, and 

pit tenend\ Si quis autem d( altera to Jeafc the'fame' to him of whom he 

terram fuam alicui domui religiofi^ fic received it. If any from henceforth 

dederit^ ctfuper hoc convincatw\ dqnutn give bis lands to any religious houfe, 

fuum penitus cajfetur^ et terra ilia do- and thereupon be convidl, the gift 

pii'Tio^ ilHusfcodt incurratur^ fhall be utterly void, and the land 

ihall accrue to the lord of the fee. 

Mirror, c. 5. | 2. Glanv. 1. 6. z.j, (Fitx. Mortrp. i, 3. Pro. Mortm. 36. 7 Ed i. ftat. 2. 13 
EdV I. itat. I.e. 32. 27 Ed. i. ftat. 2. 15 R. 2. c. 5. 23 H. 8. c. 10. 18 Ed. 3, c. 3. I & 2 Pb. 
& M. c. 8, 39 El, c. 5. 21 Tac. 1. c. 1. 13 & 14 Car. 2. c. 12. 9 Geo. 2. c 36.) 

$E.*4. J2. ■ 

fnelnft'tuC J^^l ^^l^'^' is excellently abridged accprding to the effeft 

fc£V. 133. 157. thereot, an4 notably expounded by a parliapient holden by kmg 

ftat. dc 7 £. I. Edw. I. fonne'of H. 3. the words whereof are thefe. Of late (o/zk. 

de rsligiofis. anno 9 H. 3. cap, 36.) it was provided that religious men fhould 

*^6^B^ ^f ^^^ ^^^^^ ^"^^ '^^ ^^^ °^ ^^y without licence, and will of the chiefc 

?oV32. 'b"F'icra, ]^^^^> of whom fuch f^cs been holden immediately; whereby it ap- 

]ib. 3rcjp. 5. * "peareth, >that by this chapter oi Magna Charta, a gift of lands to 

[•75 J any religious houJe was prohibited, not»vithilandnig ' the religious 

houfe gave not the i'amc back again to hold of the fame houfe, &(j* 

but kept the lands f > given' unto themfelves in their own hands^: 

and in that cafe, that the land (hould incurre to the lord of the fee, 

confider well the words; and the interpretation is worthy obferva- 

jion for the i!Ucrprct;itJon of other flatutcs in like caies. 

••• Tor 
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For the word Mortmain, fee the firft part of the Inftitutes. 

There were two caofes of making of this ftatute : one that the 
fcrvices that were due out of fuch fees, and which in the begin* 
ning were created for the defence of the realme, were unduly with- 
drawn. 2. The chiefe lords did lofe their efcheats, wardfliips, re- 
iiefes, and the like ; for which caufes, divers provident lords at the 
creation of the feigniory had a claufe in the deed of feofFement, 
^U9dlicitumfit donatori rem datam dare^ *vel *vendere ati voluerit, ex- 
ceptis njiris religtojisy et Judais. Vide Brafton, libro i . fol. 1 3. Many 
of thefe deeds I have feene. 

fiat the ecdenafticall perfons (who in this were to be commended, 
that they had ever the bell learned men in the law, that they could 
get, of their councell) found many wayes to creep out of this ftatute, 
yiz. religious men ; as abbots, priors, and other ecclefialticall per* 
fons regular, to purchafe lands holden of themfelves, or take 
}eafes for Icfng term for years, and many other devices they had to 
e(ca|>e out of this ilatute : and bifhops, parfons, and other eccle- 
fiafhcall perfons fecular took themfelves to be out of this /latute. 

The laid ftatute of 7 E. i. intended to provide againft thefe de- 
vices, in thefe words, quod nullus religio/us, aut alius quicunque (i. 
other what foever of like quality of being, a body politique, or cor- 
porate, ecclefiafticall, or lay, fole, or aggregate of many) terras aut 
tenement a aliqua emere, 'vel *vendere fub cchre donatitmis aut termini i 
and to prevent all other inventions and evafions added thefe gene- 
yall words, aut ratione alterius iituli cuju/cunq; terras aut tene^ 
menta ah alique recipere aut alio qucvis modo • arte *vel ingeniojibi ap^ 
propriareprafumatyfubforisfadura eorundem. 

A man would have though? that this ihould have prevented all 
new devices, but they found alfo an evaf^on out of this ftatute, for 
this ftatute of 7 E. i. extended but to gifts, alienations, and other 
ton vey^nces made between them and others, arte 'vel ingenio, ^r. 
and thcreToi-e they gav45 over them; and they pretending a title 
to thtf land (that they meant to get) brought a praecipe qd, reddat^ 
againft ^he tenant of the land, and he by confent and collufion fhould 
make default; and thereupon they Ihould recover the land, and 
«nter by judgement of law, etficfieretfrausftatuto. 

When this pew jnyentipn was provided for, and taken away by 
thp ftatute of W. 2, yet found they out an cvafion out of all thefe fta- 
tutes, for now they would neither get any land by purchafe, gift, 
leafe, or recovery, but they caufed the lands to be conveyed 
by feoffement, or in other manner to divers perfons, and their 
beires, to the ufe of them and their fucceffors, by reafon whereof 
they took the profits j but this was enaded by the ftatute of 15 R. 
2. to be mortmain within the forfeiture of the faid ftatute of 
7 E. I. 

But the foundation of all thefe ftatutes, was this chapter of Magna 
Ql^aria. 
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CAP. XXXVII. 

CCUTjfGlVM (i) d^ cittero PSCUAGE from henceforth 

capiatur Jicut capi conjuevit Urn-' fhall be taken like as it was wont 

^re Henrki regis avi mjiri (2). to be in the time of king Henry our 

grandfather. 

Fkta> lib. %, ca. 60. 

(0 Scutagitfm,] Fide for this the firft part df the Inflitutes, lib, 
%, cap. £icaage> fe^t. 95. 

Tempore Henrici regis mvi no/hi,'] Here is another reference 
to the raigue of king Henry the fecond. Sec for this before, cap, 
15. &c. 



CAP. XXXVIIL 



'C*jtL V/B/tntarchiipifcopis^ epifcopisj 
abhattbuSj pri^ibus^ templar iis^ hof- 
fitalariis^ comiiibus^baronibusyet omni^ 
kusaliisytam ecclejiajthisperfanis^quam 
feculanbusj omnes libertates et libera 
confuetudinesy quas prius habuerunU 
Omnes autem iftas confuetudines et liber » 
fates pnedi^asy quas concejpnuis in regno 
noftro tenend* (quantum ad nos perti^ 
nent) erga noset hared^ noftros obfirve^ 
mus^ et omnes de regno nojlro^ tamckrici 
j[uam laid obfervent (quantum ad fe 
pertinent) ergafuos. Pro hac autem 
donations et conceflsone libertatum if* 
tarum^ et aliarum Ubertatum contenta^ 
rum in chart a riojlra de libertatibus 
forejixy archiepijcopiy epifcopi-i abbateSy 
prior eSy comtesy barones^ militesj liberi 
(enentesy et omnes de regno nojlro de^ 
derant nobis quinto^ecimam partem 
omnium mobilium fuorum. (vide Jlat. 
7. anno 25 E. 2) Concejftmus etiam 
eifdem pro nobis et haredibus n^/irisy 
quod nee noSy nee haredes nojlriy qliquid 
ferquiremusyper quod libertates in hac 
eharta contenta infringantur vel inpr^ 
mmtiir, Et ft ab aliquo contra hoc 
id perquijit* fuerity nihil valeaty 

' et 



I> ESERVING to all archbifliops^ 
bifhops, abbots, priors, templers^ 
hofpitalli^rs, earls, barons, and alt per- 
fons, as well fpiritual as temporal, all 
their free liberties and free cuftoms, 
which they have had in time pafled. 
And all thefe cufloms and liberties 
aforefaid, whicli we have granted to be 
holden within this our realm, as much 
as appertainedi to us and our heirs, we 
fhall obferve ; ^d all men of this our 
realm, as weU fpiritual as temporal (as 
much as in t^em is) fhall obferve the 
fame againR ajl perfons in like w ifie. 
And for th^s our gift and grant of 
thefe liberties, and of other container 
in our charter of liberties of our foref? 
the archbifhops, bifhops, abbots, prf 
ors, earls, barons, knights, freeholder 
and other our fubjedts, have giv 
unto us the fifteenth part of all th 
mpveablesJ And we h^ve gran 
unto them on the other part, that i 
ther we, nor our heirs, fhall proc 
or do any thing whereby the libe 
in this charter contained fhall b' 
fringed or broken; and if any 
be procured by any perfon contr 
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ft pro nuUo haheatur. Hits teftibus the premiffes, it (hall be had of rjoi 

Bonefacio Cantuar* archfef^ E. Lon- force nor efFeft. Thefe being wit- 

donenji epifcopo^ et aliis. Datum apud nefles ; lord B. archbilhop Qi Canter- 

Weftn^ decimo die Fdruarii^ anno bury, E. bifbop of London, and 

regni nojlri nono. others. 

This chapter doth confift of fixe parts* 
Firft it is enafted, that all the liberties, and free-cuftoines, which 
any archbifhop, bifliop, abbot, prior, templar, hofpitaller, eark, [ 77 ] 

baron, or any perfon either etclefiafticall or fecular, have had, be 
fafe, that is, whole without prejudice unto them, for the words be 
Jal'va Jtnt omnibus archiepifccpis^ is'c. omnes libertates, ^c. all the 
liberties, &c. be fafe to all archbi(hops, &c. (o as this is no faving 
to them, but in effe£l, an ad that they ihould enjoy therti : for re- 
gularly a faving in an aid of parliament enlargeth not, nor extend- 
eth to any new thing, but preferveth a right or intercft, that is 
former to things contained in the ad, which by the words of the 
ad might have been given away. But this claufe doth enlarge, 
and extendeth to all other liberties, and free cuftomes, which any 
fubjed eccleliafticall, or temporall ought to haye; and therefore 
the Englifti tranflation, both in this and many other places of this 
great charter, is very vicious. But it is principally to be obferv- 
ed, that here is not any faving at all for the king, his hcires, or 
facceflbrs, to the end that the king, his heirs, and fucceffi>rs 
againil all pretences of evafions, ihould be bound by all the branches 
ot both thefe charters. 

The fecond is, that all the caftomes, and liberties, which the 
king ha<f graunted to be holden >vithin his realme, for him and his 
heires, the king himfelfe and his heires, as much as appertained to 
Jrim or them, Ihould obferve and keepe. 

The third is, that all the men of this realme, as well of the 
(clergy as of the laity, the faid cuftomes and liberties for themfelvcs^ 
and their heirs, as much as to them appertained, fliould obferve and 
keepe. 

This is the chiefe felicity of a kingdome, when good lawcs 
are reciprocally of prince and people (as is here undertaken) duly 
bbferved. 

The fourth is, that for this gift and graunt by the king, of the hII. 3 Jacobl 
liberties contained in this great charter, and of others contained in lib. S. The Prin- 
the kings charter of liberties of the foreft, the archbifhops, bilhops, ces cafe 
^bbots, priors, earles, barons, knights, free-holders, and other the 
kings fubjeds, citizens, an<J burgeffes, (alTpmbled in parliament) . 
gave unto the king one fifteenth ; which proveth, that as the fif- 
teenth was graunted by parliament, fo was this great charter alfo 
graunted by authority oFthe fame; butfmce this time the manner 
6f the fifteenth is altered ; for now the fifteenth, which is alfo cal- 
}ed the Tafk, is not originally fet upon the polles, as at this time it 
was, bat now the fifteenth is certainly rafed upon every towne. 
And this was by venue of the kings commiflions into cvtry county Rot. pat. 6 E.3. 
of England in 8 E. 3.ta.Yaiions were madeof all the cities, boroughes, ».part. nu. 26.' 
and towns in^England, and recorded in the exchequer, and that rate 
was at that time the fifteenth part of the value of every town, and 
therefore retaineth the name of the fifteenth ftill. 

And after the fifteenth i« graunted by parliament, then the inha- 
bitants 
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biUnts rate thexnfelves for payment thereof, and if one towne bee 
joyned with another in the rate of the totaJl, and fubdivided on 
each a certain rate in that commiEion, and the one is rated too lovv^ 
and the other too high, there lieth a writ called, ad aqualiter taxan^ 
to be taken out of the exchequer to rate the townes equally. The 
fubfidie is uncertaine, becaufe it is fet upon the perfon, in refpedt of 
his lands, or goods, which commonly doe ebb and flow. 

The fift is, that the king did graunt for him, and his heires, that 
neither he, nor his heires, ihall feeke out any thing, whereby the 
liberties in this charter contained may be broken, or wcakned : 
and if by any man againft this charter any thing fhould be fought 
out, it fhould be of no value, and holden for nought. And all thefe 
doe evidently appeare in this chapter. 

The Hxt and lafl is hiis teftibus.. . 

It is true, that of auncient time nothing pafled from the king of 
franchifes, liberties, priviledges, mannor^, lands, tenements, and 
hereditaments of any eilate of inheritance, but it was by the advice 
of his councell exprefled under hiis teftihus, as it was then, and 
continues to this day in the creation of any to any degree of nobi- 
lity, for thereto biis uftihus is ftill ufed,. 

This conduiion of the kings graunts with hiis uftihus was ufed 
E 7° 3 by king H. 3. and his progenitors kings of this realme before him, 

and by his fon £. i» and by £. 2. and 1^. 3. after him : afterwards, 
in the beginning of the raigne of R. 2. I finde the claufe of hiis 
teftihus was left out, and in ftead thereof came in tefte me iffti in this 
manner, in cujus rei teftimonium has liter as noftr as fieri fecimus patent es : 
tefte me ipfi>» which fince by all his fucceffors Icings, and queens of 
|his realme (except in creations) hath been ufed. 

Thofe that had hiis teftihus, were called chart^e, as thfs charter 
is called Magna Charta^ and fo is charta de forefta, tffc. and thofe 
other that be tefie me ipfo, are called letters patents, being fo named 
|!j the cI^H^e pf /> cujus rei teftimonium has literas noftras fieri fecimus 
paientes. 

^nd this was the auncient forme alfo of the deeds of fubjefb, 
concluding with hiis teftihus, which continued unttll, and in the 
raigne of H. 8. but no\y is wholly omitted, and now the witneiTes 
a^-e fubf^rlbed under the deed, or endorfed thereupon. 

Now upon this Qccafion to treat how thefe claufes, datum per ma^ - 
num noftr am, /fr ma^ii^ casicellarii noftri, per ip/um cuftodem, et conci^ 
Hum, i^c, eni;re4 in, and went out : when thefe claufes, de gratia 
fpeciaU, and ex certa, fcientia, ft mero motu began, which continue to 
this day) and the caufe a'ndreafon of theinferting of the fame; and 
when and wherefore thefe claufes were fubfcribed under the letters 
patents, per ip/um regem, per breve df private figillo, autboritate par^ 
liamenti, CSfc . came in, (which ftill doe continue) would alke a Icve- 
rall treatifc of it felfe, and not pertinent to our purpofe for the un- 
derftanding of this charter of Magna Cbartat apd therefore pur- 
pofely I fpeake not of them. ' ' 

Here bs witncifes to this great clatter, a great number of reve- 
remi, and honourable perfpnage^, in all ^x, of which there were of 
the clergy %i. whereof there were 12. biihops, and 1-9 abbots, and 
Hugh & Burgo chiefe jullice, and 31 earles and barons, as hath 
been ftid before. 
Hil. 5 JtCvin Befides, it was eftabliftied by authority of parliamentji which was 

c«iceJiariavThe golden at Weflminfter, iu forme of a c&arte.r, is m^any ^thers have 

Pnncca cafe. • ' httO^ 

Lib.8.foKi9. ^^ 
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Merton. 

been, for wlach, as hath been faidlikewife^ by parliament the lords 
and commons gave a fifteenth. Of ads of parham^it in form of a 
charter, yoa may reade at large in the priiices cafe, and therefore 
need not to be recited . 



STATUTUM dc MJERTON. £79) 

EDITUM amo 20. H. III. ^T^i^:^'- 

Qtt, faith It was 
w annoiSH*]. 

IT is called the ftatute of Merton, becaufe the parliament was 
holden at the monaftery of the canons regular of Merton, feavea 
" miles diftant from the city of London, which monaftery was found- 
ed by Giflebert a noble Norman, that came in with the Con- 
queror. And this is that monaftery of Merton, the prior whereof J*e * ^^^ 
bad a great cafe in law, which long depended between him and the ^q E.X^i^ 
prior of Bingham. ii £. 4. 6a 

JDRpVIS VM eft in curia domini 1 T was provided in the court of oar 
rigU apud Merton^ die Mercuriij lord the king, holden at Merton on 
in crafiino SanSli Fsncentii^ anno regni Wednefday the morrow after the 
regis Henrici jilii regis Johannis feaft of St. Vincent, the 20th year of 
vicefimo-i coram iV^ Cantuarienfi archie the reign of king Henry the fon of 
epifcopo^ et coepifcopis fuffraganeis fuis king John, before William archbifhop 
( I j, ^/ coram majore parte comitum it of Canterbury, and other his bifhops 
baronum Anglia ibidem exiftentium^ and fufFragans, and before the greater 
pro coronatione ipjius domini regis part of the earls and barons of Eng- 
{%) et Elianbra regina (l)^ pro qua land, there being aflcmbled for the 
omnes vocati fueruntj cum tra£fatum coronation of the faid king, and Hel- 
kjet de communi utilitate regni fuper lianor the queen, about which they 
articulisfubfcriptisy ita provifum fuit were all called, where it was treated 
et concejjuniy tarn a pradi^* arcbiepif-^ for the commonwealth of the realm 
cotisy epijcopisj comitibusy baronibus^ upon the articles underwritten, dius 
quam ab ipfo rege^ et aliis. it was provided and granted, as well 

of the forefaid archbifliop^, bifliops, 
earls, and barons, as of the king him- 
felf and others, 

( 1 ) Coram Cant, archiepi/copo, et coepifcopis fuffraganeis fuisJj Suf- 
/raganeus ^roijftrlY is a vicegerent of abiihop, inftituted to aid and 
affill him in his fpirituall office, and is fo called afuffragiis : of thefe 
you may read in the ftatutes of 26 H. 8. i Sc z Phil. & Maria, i E- a6 H. ?. cap. 14, 
liz. And where feme copies have coram Cantuar' archiepifcopo, et » &* Ph aad 
coepifcopis et fuffraganeis I this latter conjunftion (&) is more then , eHi'm x. 
©ught to be; ior fuffraganeis fuis muft rcferre io coepifcopis, that is 

that 
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See the firjl part that the bifliops fliould aide and affifl the archbiftiop with their 

da^Fraokd"' fufFrages: for other fuffragans, which were vicegerents of bifhopst 

mo^gnc? ' never had voyce in parliament, becaufe they held not/^r haroniofHp^ 

as all bifhops doe, and many abbots and priors, as hath beene iaidji 

did, in refpeft whereof they were lords of parliament. 

Pro corenatione ipfius domini regis, ] The king was formerly crown- 
ed at Gloucefter on the i8 of Odober, in the beginning of the firil 
' yeare of his raigne, then being about nine yeares old: and here it 
appeareth that in the twentieth yeare of his raigne, he was crowned 
again, then being about 29 yeares old, twice crowned as king 
Henry the (econd, and king John before him had been, and as king 
R. 2. after him was, * 

Et Elianora rcgitj/e.] This Elianor was daughter, and One of the 
heires of Raymond Berengary earle of Province; (he was fifler to 
the earle of Province, and to Boniface, archbifhop of Canterbury, 
and ihe was crowned at Weftminfter. 
r 80 ] She furvived the king, and of a crowned queen became a profef- 

fed nun in Ambrefbury, and died a niin there, in the nineteenth 
yeare of her widowhood. . 

The ilatutes enadled at this parliament are divided into elevent 
chapters. 



CAP. L 

"pyE viduU primoj qua pojl mortem plRST, of widdws which after 
'^^^ virorum fuorum expdjuntur de the death of their hufbands are 

dotibus fuis^ et dota Juas^ vel quaren- deforced of their dowers, and cannot 

tenam Juam habere non pojfunt Jine have their dowers or quarentinewith- 

placitOy videlicet J quod quicunque defor* out plea, whofoever deforce them of 

ciaverit eis dotes fuds^ vel ((Uarentenam their dowers or quarentine of the 

fuam^ de ^tenementis quibus viri fui lands,whereof their huftands died fei- 

obierunt fetfttiy et ipja vidua 'pojiea fedj and that the fame Widows after 

per placitum recuperaveriniyji ipfi de- (hall recover by plea; they that be 

fore' de injujio deforciamento convi^i convitS of fuch wrongful deforcement 

fuerlnt^ reddant eifdem viduis damna fliall yield damages to the fame wf- 

jua^ Jcilicet valorem totius dotis eis dows ; that is to fay, the value of the 

€ontingentis<^ a tempore mortis virorum whole dower to them belonging fr©m 

fuorum^ ufque ad diem auo ipfa vidua the time of the^ death of their huf- 

per judicium curia Jeiftnam fuam inde bands unto the day that the faid wi- 

recuperaverint* Et nihilominus ipji dows, byjudgementofour court, have 

deforciatores Jifit in mifericordia domini recovered feifin of their dower, &c. 

regis, and the deforcers neverthelefs (hall 

be amerced at the king's pleafure. 

(Dy€r,25?4. pi. 3S. 4 Rep. 30. 14 H. 8. i«;. 3S Ed. 3. 13. u H. 4*. 39. Fitz. Dower, 24. 46. 59. 
73. Fitz. Damage, 10. 83.. 119. 3 Bulftr. 278. V. N. B. fo. 7- R-*- ^nt- *»• ^ 'n^- 3^ b. 9 H. 3. 
c. 7.) 

Firft part of the This chapter is explained in the firft part o^ the Jnftitutes, in all 
Inftitutes, fca. x\ie points thereof, which you * may fee there at large; vvhereunto 
3f' you may adde (upon this word recupera'verint) a cafe in 9 E. 2. that 

in 
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and the triall awarded kr pra^ asd a day A««*w gwM. *c ^^^ ^ jj^ 

made dc&nlt, die deaaadaac bad ja^cmeBt to xcanier. bat li tte 
demandatit bad HX l^d Ibcr pvoofe there, dioi fitt dKxddkaTt ha^ 

bst zfcta ccft. 



CAP. 11. 

TrEMomMisviJiut[i)J^ caur9 A LSO from KetKxforth widows 

-^ poJIba Itgm {%) UaJa {2) fia de -^ may bequeath the crop of Acir 

terra fuoj tarn did^ihu/mis^qaamdi ground, as wdl of their dowcrs, is oT 

aliis urrisj et taumentis fuh (4); other their lands and tercments, Uv- 

fdvis (5) canfuetudimhus^ et ftrvitlis ing to die lords of Ac fee, aU fuch 

domnsnuMiiffeodiyquxdeditilms^a fervices as be due fo their dowers and 

alih timmauis Jiiis deUntur. other tenements. 
(Kdl 125. Fitz. Car. 149. 294.) 

Before the maldiig of this flatate, it was a qaeiUon, whether 
tenant in dower might deidfe the com, whidi fhe had fowen, or 
whether be in the rererfion (honld have them. Some held that 
(he could not devUe them; or if (he dcvifed them not» that her exe- ^ 

tutors fhoold not* hare them, but he in the reveriion, for that her ef- [ o I J 

tate was freely created by ad in law; andas fhe when her dower was 
affigned to her» (honld have the land fowen, or unfowen for her 
dower, (b at the time of her death, he in the reverfion (hould have 
the land foweh, or unfowen. And of this opinion is Braflon who Rn£)on» lib. s. 
(kith, amtiqidius foUt ob/er*varif quodficut uxor dotcm fuam recipit pcft i^% 96. 
mortem <viri/iii cuhamjive incultam^ itapoft mortem uxorisfolet rifiitui 
b^tredi cuha/eu inculta^ quia de hladis et fruQihui a teucmento ncnfe^ 
paratis non babuit uxor tefiamenti ftUtionem, fed nova /upervcnieate 
gratia^ et provifione^ficut patet de provifiome apud MertoH, 

And true it is, that it the hufband fow the ground and die^ the ^^ £|. Dj^r. 
property of the corne is in the executors, but fubje£l to this con* 316. 
ditioA, that if the heire affigne unto her the land fowen for her 
dower, (kc (hall have the come, for (he (hall be in de optima pojfef- 
fione virit above the tide of the executor. 

And Fleta (kith, 'vidua per ftatutum de Mertou poterit dif^onere de Flcti,Ub.i.c.so. 
rebus fuis, et fruaibus in dote fua exijientihus^jrve fiparati fint a folo, 
Ji've nottf quod quidem olim facer e non potuit. 

And they that held this opinion, relied much upon thefc words, 
de cateroy which imply, as they fay, a new law. Now others held 
the contrary, and that, for advancement of tillage, and incouragc- 
ment thereunto, which is fo profitable for the commonwealth, and 
by reafon of the inceruinty of her eftate for life they held opinion, 
that the executors or adminiftrators of the wife (honld have, or (he 
her felfc by her will might diipofe them, as well as any other tenant 
ior life might doe, and they vouch authority before this ftatute in 4 H 1 d(?vife 
4 W. 3« where it is faid, note that tenant in dower may dcvifc her 26. 19 E. 3. 
come growing upon die land at the time of her death. Now to ^"- ^ ^9- »» H. 
clcare this doubt, wasdiis ftatute made, and de r^/w may as well ^g^l/^JI^^'-. 
'^ ' be Lss* ' * 
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fed applied to the clearing of a doubt from thenceforth; as for 
making of a new law, and fo of necefiity it mufl be taken in this 
chapter for fuch knds and tenements, as the widow hath of inheri- 
taace, &c. fuam Jealiis terris et tenementis futs, 

( t ) Omnes vUuie, ^c. ] ^ui omne dicit, nihil exciudit. 
Geuerale (HHum generaliter eft intelligenJum, 

And therefore where there are five kindes of dowers, *vi%. dow^r 
at the common law : dower by the cuftome.: dower ad oftium icck'^ 
Jia : dower ex ajjenfu tatris : and dower de la pluis beale : this chap- 
ter doth extend to them all. But if the wife be by cuftome en« 
dowed durante ijiduiiate/ua, and ihe fowe the ground with come, 
and after take hufband, hee in the reverlion ihall have the come, 
becaufe though her eilate was incertaine, yet (he hath determined \t 
by her owhe aft. 

(2) Legare.l This word is appropriated to a laft will, and 
fignifieth to bequeath goods, chattels, and in fome cafes lands and 
tenements. Legatum a lege dicitur, quia lege tenetur ilte, cui inierefi 
ferimplere, 

(3) Blada fignifieth corne or graine while it groweth: It pro- 
perly fignifietli corne or graine while it is in herba, dum feges in 
herbat\\iX it is taken K>r all manner of corne or graine, or 
things annuall comming by the induftry of man, as hemp, flax» 
&c. 

And of this word bhda^ an ingrofler of corne or graine is called 
hladier, but this word hlada extendeth not by this ad to grafl*e, or to 
anjr fhing that groweth Juapte natura, albeit it groweth hy fowing 
of hay-feed; or the like. 

(4.) ^dm de aliis terris et tenemintis /uis,^ This rs m^ni- 
feilly in affirmance of the common law, and extendeth to the 
lands, which (he hath in franck-mariage, or of any othfer eftate of 
inheritance, the corne or- gi*aine growing thereupon fhee may law- 
fully difpofe. 

(5) Sahis; ^f.] Here is a faving tCf the lords, of whom the 
[82} lands in dower, or" bther lands been holden, fuch Cuftomes and f^r- 

vices, as are due unto them, fo as they (hall not be barred, or pre- 
judiced by this aft for or concerning fuch cuftomes, and fervi'ces, 
as they had before, but they ihall be laved to them, as if this ftatute 
had not been made : for that is the nature of a faving, as hath been 
faid, to fave a former right, and to create no new, and by this fav- 
ing the lord may diftreinei the corne after it be reaped and put into ^ 
7 H. 7. 10. cart, for his rents and fervices, but the come in iheafcs cannot 

Kelw. 12S. be diftreined. 

See the firft part of the Inftitute*, fcft. 68. 
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CAP. Uh 



C/ quisfuenf dijjiijitus de lihero te-^ 

nementofuo (i), et coram juftic* 

itinerantibus feifmam Juam recupera^ 

vtt {2)jperaffifam nov^r dijfeijina (3), 

vel per recognitionem (4) torum qui 

fecerint diff'eijsnam: et iffe dijfeifitus 

per 



ALSO \t any be difTeifed of 
their freehold, and before the 
juftices in eyre have recovered feifin 
by affife of novel difleifin, or by con- 
feffion of them which did the diflei- 
fin, and the diffeifee hath had feifin 

delivers^ 



Gap. 3* Merton. 

per vk* Jeifiniun fuem bahuetit {^^fi 
ildim diffeifittres fofteOy peft iter jjuf-- 
tic* J ve I infra de eodem tenemenf iterum 
eundem cm^uirentem dijfeifiuerint (6), 
et inde conviSfifuerint (7), fiatim ca- 
piantuTy et inprifona domini regis deti^ 
neantury quoufque per dormnum regem 
per redemptionemj vcl aliquo alio modo 
delibereniur {%). Vide Marlb. cap. 8. 
Et heec eji forma qualitet tales convi^i 
puniri debednty videlicet^ cum conque- 
rentes ad curiam venianty haheant breve 
domini regis vie* direJfumy in quo 
contineatur eoru narratia de dijjeijina 
faaafuper dijfeifina. Et ideo mande- 
tur vie, quod ajfumptis fecu cujiodibus 
placitoru (9) corona domini regis^ et 
etliis legalibus nulitibus in propria 
perfona fua accedat ad tenementu 
illudj vel ad pajiura ilia de quibus 
fa£la fuerit querela^ et cora els per 
primos juratores (10), et per alios 
vicinosy et legates homines de vicineto 
illo, diligentem inde faciat inquifttione. 
Et ft ipfu iteru invenerint diffeifitu 
{ftcutpradim eJi) tunc faciat jecundu 
provifione pradieta^ fin autenu, tunc fit 
conquer ens in mifericordia domini regisj 
et alius quietus recedat. Nee debet 
vie* {fine jpecialipracepto domini regis) 
bujufmodt loquelaprofequL Eode modo 
fiat de illisy qui feijina recuperaverint 
perajftfa mortis antecefforisyetfimiliter 
de omnibus terris et tenementis recupe^ 
ratis per jurat* (11) in curia domini 
^^Phfi poftea diffeifiti fuerint a prio- 
ribus deforciatonbusy verfus quos recu- 
peraverint per jurat* quoquomodo. Vide 
W. 2. cap. 26. 
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delivered by the (heriff, if the fame 
diiIeifors> after the circuit of the jui^ 
tices, or in the mean time, have dif- 
feifed the fame plaintiff of the faine 
freehold, and thereof be convict, they 
fhall be forthwith taken and commit- 
ted, and kept In the king's prifon, 
until the king hath difcharged them 
by fine,"br by fome other mean. And 
this is the form how fuch convi<St 
perfons fiiall be puniflied; when the 
plaintiffs come into the court of our 
lord thi king, they (hall have the 
king's writ diredled to the (heriffi 
in which muft be contained the 'plaint 
of diffeifin framed upon the difl'eifin. 
And then it fhall be commanded to 
the iherifF, that he, taking with him . 
rfie keepers of the pleas of the king's 
crown, and other lawful knights, ia 
his proper perfon, fhall go unto the 
land or pafture, whereof the plaint 
hath been made, and that he make 
before them, by the firfl jurors, and 
other neighbours and lawful men, 
diligent inquifition thereof j and if 
they find him diffeifed again (as before 
is faid) then let him do according to 
the provifion aforementioned; but if 
it be found otherwife, the plaintiff 
fhall be amerced, and the other fhall 
go quit J neither (hall the fheriff exe- 
cute any fuch plaint without Ipecial 
commandment of the king. In the 
fame manner fhall be done to tliem 
that have recovered their feifin by 
ailife of mortdaunceftor; and fo ihall 
it be of all lands and tenements reco- 
vered in the king's court by enqucfts, 
if they be diffeifed after by the firft 
deforceors, againft whom they have • 
recovered any wife by enquclt. 

ire the ftatutc of Marlbridge, c. 8. W. 2. cap. 16.' See the firft part of the Inftilutes, %-^y 
„• *• "„"• 4- 6. 7 H. 7. 4. Fitz. Re^ifrcifm, 6, 8, 9. x Inft. 154. «. Hob. 96. 2 Buiftr. 
5a H. 3. c. 8. 13 Ed. I. ftat. I. c. 25, 26. Mirror, 317. Raft. Ent. 548.) 



See 



/ ' u ^y^^^^^^ tenementofuo.l^c,] That is, of land, rent, common, 
or iuch like, whercot if a man be diffeifed he may have an aflifc de 
no-vel difjeifin, 

. ^y ^^?^ chapter the writs of rediffeifin and pod dijfdjin, are 
J^lm Inst 
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^ven for the caufes hereafter cxpreffcd, whiih lay 'not at 



H 



the 
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the common law, and both thcfe writs arc vicounteh, and 

not retournable, but the fheriffes (hall hold the plea and give the 

judgement, 

8-5 A AT. p. 7. (2) Et coram juftic^ itimrantihus feifinam fuam recuperaverit.^ 

Braft^^'Iu fo' ^"*^^ juftices in eyre arc named, but for example, and becaufe 

»36» 137. °' aflifes were taken moft commonly before them, for though the 

affife be taken in the king's bench^ or court of common pleas, or 

before juftices of affife, yet is it within this ftatute : for though 

Ktgula. the words be fpociall, yet the reafon of the law is generall ; et quando 

^x ejl/pecialis^ ratio autem generalise generallter lex eft intelligenda* 
^*A(r^' '^^JT* ^^^ Per ajftfam nov^ dijfeifina,^ This branch extends not to 
fclcn t.'-wraff *" ^ . ^ ^^ mordauncefter, or darrein pre/entment^ or of utrum ; 
jj 5* 3 • • ^u{ jf J iQ^jj recover in a writ of redifl'eifin, upon that reco- 
very he Ihall have a redifleifin, and the like, as often as he is rc- 
diileifed, 
T4E.3. redirrd- Upon a plaint in the nature of a frefli force, according to the 
fbid. ^^ ^' * cuftome of a city, or borough, and a recovery thereupon had>a re- 
* 9* difleifin doth not lie, for no redifTeifm doth lie, but where the firft 

plea began by writ. 
^\t\ ^^ ^"^ U) P^r ajfifam nova diJJeiRna, W per recognitionem,] That is to 
rea 2il "^"' fay, by the affife, /. the verdid of the recognitors of the affife, or 
by confeffion of the difleifor, &c. and yet a redifftifin doth lie upon 
a recovery in an affife, upon the pleading of a record, and failer of 
W. z. cap. 16. it, or upon a demurrer, or by default, or the like; and fo it is ex- 
Flct.,li.4. c ?9- plained by a later ftatute. 

Sec the firfl pirt (5) Per 'vicccomitem feijinam fuam hahuerit.'\ And fo it is, if 
ofihclnftitutcs. the plaintlfe in the affife doth enter and execute the recovery by 
ubi fupra, cntrie 

F N B. 188. c*»wic. 

Braft.lJb.z. fol, (^^ lidem dijjtijitores poftea^lSe, de eodem teneniento iter urn eundem 
294, 295. ' conquer entem di£'etfe'verunt,\ For the expofition hereof fee the firft 

part of the Inftitutes, fefl. 233. 
33 E. 3.rcdi(r.7. Et inde convidi fuerini.'\ For in the writ of redifleifin the tenant 
4c Aii*. 23. n»ay plead to the writ as joyntenancy, or the like; pr in barre, as a 

releaie, or the like; or give it in evidence. 
Mirror, cap. 5. ([<) Statim capiantur et in prifona regis detineantur auoufque per do^ 

^ *•. , tninum regem^ per redemptidncm, *vel alio modo delihrentur,] And 

M^rlcb *ca%. S' *'^<^on hereupon faith this. Talis quidem qui it a conrui^usfuerit, dil- 
W. 2. ca. 26.* pli^*ter delinquit contra regent, quiafacit diffeifinam, et roheriam cofiira 
Prafton, lb. 4. pacem/uam, et etiam aufu femerario irrita ea quee in cur'* dcmini regis 
tol. 236. b. rite aSla funt : et propter duplex delictum merito fuftiners debet foenam 

Fl«i.,lib.4. duplicatatn, 
«*^ ^Ty c ^^^ Britton fpcaking of a rcdiiTeifin, Pur ceo queildefuy de recover* 

Brit. tol. 246. ^ . y . / /• -1 J -r . r . } r ' J r.r I 

per judgement cl^ojey que il ad conqutfe per fa proper force in defpfant la 

Wed. 2. C.J. And this reafon holdeth in other cafes, as after a judgement 

^^. 4-* ^3 . in an admeafurement of pallure, if there be a furcharge by the 
• '* • party who wasadmeafured, a writ^ipy^f/^«^«y-&f/^/'^//<?r<z//(7«tf doihlie, 
and the like. 

And it is to he noted, that wherefoever a man did recover the 

f S4 J fcifin or poflelfion of the land, and the tenant or defendant did after 

diifeifeor ejed him, this was a contempt at the common law, becaufe 

it is done againll the judgement of tlje court, and in defpite of the 

K^gula* law, for the which the court may commit him, for intereft reipubiicae, 

iicgda. utjudicia ratafint : et ea cute in curia noftra rite aclafunt debit e execu^ 

tionx demandari debtut^ 

(9) AJurptis 
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(9) 4If^imptis ficum cttfiodihus flacitQrum,'\ This is fpoken in the *^^.^P*o^' 
plurali number, therefore where there are two or more coroners, he ^' ^* ** ^^* 
ought to take at leaft two, but where there is but one, if he take 

him, it is fufficient within the meaning of this ftatute: though regu- 
larly the plurali number is not fatisiied with one. 

(10) Per primosjuratores et alios, ^ This muft bee underftood 
where there were juratores in the affife; for if there were none, 
then it muft be tried onely/fr alios: as if the diffeifor plead a re- 
cord, and fail of it, or if he plead a bar, and confeffe an immediate 
cufler, upon which the plaintife doth demur, and judgement is given 
for the plaintife, and after the plaintife is redifleifed, the plaintife 
fliall have a rediffeifin, and it fhall be tried onely per alios, becaufc 
there were no jurors at all in the former aflife ; fpr the flatute, 
(albeit it bee penal) fhall not be fo literally expounded, that if it 
cannot be iri^A per primos juratoresy that it ftiall not be tried at all, 

for *verha intelligi debent cum eJfeSiu, But where there were any Regula* 
jurors, it fhall be tried by them and others, and where there were / 
none, then by others alone ; but if there were jurors in the aflife, g pj. 5. r. ^» 
and they all die, and after he which recovered is redifTeifed, there F.N.B.iSg-bV 
(by the ad of God) the redifleifm faileth. An^ fo it is, if all the 
jurors be dead favingone, becaufe the words of the ftatute ht, per 
primos juratores, et alios: and fo note a diverfity where there were 
never zny juratores at all, for there the ftatute could by no poflibility 
have wrought, but upon others onely, but where there were once 
juratores, and the party negledleth his time, and by the a6l of God 
they faile, there the redifTeifin failes, becaufe it cannot be tried /^ 
prifnos juratores, (which fortietimes were in ejej et alios, as the fta- 
tute fpeaketh. 

(11) Eodem modojiat de illis, qui feifinam recupera-vcrunt per ajjtfam Poft difTelfiju 
mortis antecejjbris, etjtmi liter de omnibus t err is et tenement is recuperatis 

per juratam, ^r.] Here is the pojl dij/eijtn given, where the recovery 

in a mordaunc*, or in any other reall adion is by verdid, and in 

this cafe the recoveror fhall have a poft dijfeifm againft the former 

tenant being deforceour, thatdifleifed him after the recovery; but 

if the recovery be by reddition or default, &c. he fhall have a/c/? Marlebr. c.8. 

dijfeifin upon the ftatute of W. 2. cap. 26. Nota, here eodem modo W. 2. ca. 26. 

are words of great operation, for they imply, that there muft be F.N. B. 190. 

idem conquerens de eodem tenemento, et ide?n ttnens, againft whom the ^^6'^* *^» ^* 

recovery was had after the fame manner, as is before faid in cafe of 

a redifTeifin. 
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JTE Mquia multt magnates AngUa^ 
qui fcoffaverunt milites et alios li- 
here tenentes [2.) fuos de parvis tene-^ 
mentis in ?nagnis maneriis fuis^ quejit 
fuerunty quod commodum fuum facere 
non potuerunt {\) de reftduti manerio" 
rum ( 3 )juorum '^^ficut de vdjiisy bofcisy 
etpajiuris communibus, cum ipJifeoffatL 

nabeant 



N 



L S O becaufe many great men of 
England (which have infeofFed 
knights and their freeholders of fmall 
tenements in their great manors) 
have complained that they caonot 
make their profit of the refidue of theif 
manors, as of wafles, woods, and paf- 
ture?, whereas the fame feoffees have 
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habecnt fujicieniem pajiuram-i quantum 
fertinet ad tenementafua \ kaprovifum 
0;% et concejfum^ quod quicunque hujuf^ 
modipoffati ajpf::m nova dijfeijina de^ 
ferant de commun'ta pojiura Jute^ et 
coram jujUc" rccognh^ fiierit ('j)^ quod 
tantam pajluram habeant^ quantum 
fufficit adtenementafua^ etquodhabeant 
liberu ingrejfum (4), et egrejjum^ de 
tiberis tenementis /uis^ ufque ad pa ft u- 
ramfuam: tunc inde ftnt contenti^ et 
illi ae qui bus conquejii fuerint recedant 
quiet! (6j, di hoc quod comtnodu fuum 
de terrisj vq/iisj bo/cis^ et pajiuris fece* 
rint ($). Si 4iutcm dixerlmtj quodfuf- 
ficientem pajlura non habeant^ velfuf- 
ficientem ingreJJiiWy vel egrejfum^ 
quantum per tin et ad tenementa Jua : 
tunc inqulratut Veritas per ajifam. 
Etji per ajjifomrecognitum fuerit (8^\ 
quod per eofdcm deforciatores^ in aliqua 
fuerit impeditus eorum ingrejfus^^ vel 
cgrejfusy vel quod non habeant fuff- 
c ten tern pajlura^ et Jufficientern ingnf- 
jum^ et egrejfum^ficut pro'diStum efl: 
tunc recuperent feifmam fuam^ per vi^ 
/urn juratorum^ ita quod per dijcretio- 
nem et facr amentum eorum habeant con^ 
qufrenies fufficientem pajluram^ ^^ P*/" 
ficicnte ingre£uet egrfjju in forma pra^' 
dL^ff et dijjcifitores ftnt in mifiricordia 
domini r/gi$j ct dampna reddant^ficut 
nddi J<iient ante provifione ijia. Si 
aute recognitu fuerit per aJftfanUi quod 
qucrentes fujfficiente habeant pajittramy 
cumjibero et ftifficienti ingreffu et egref- 
fuyficuttrad* eft : tunc licit e & libere 
faciantiom* cojmmdwnfuumde refiduo^ 
et recedant de iW ajftja quieti. WejU 
2. cap. 48. 

Mirror, cap. 5. 6 2. Bra£V. 11. 4.frf. 2*2. Brittoii^ cap. 5S. Fleta, li. 4. ca. ao. (1 ! 
% Ed. 3. 39. 7 t<r. 3. 67. Mirror, 31S. Enforced by 3 ij: 4 Ed. 6. c. 3. 13 Ed. i. ftat 
> Vera. 290. 322.) 



fulEcient pafturc, as much as belongeth 
to their tenements ; it is provided and 
granted, That whenever fuch feoffees 
do bring an affife of novel diffeifin for 
their tommon of pafture, and it is 
knowledged before the jufticers, that 
they have as much pafture as fufficeth 
to their tenements, and that they have 
free egrefs and regrefs from their te- 
nement unto the pafture, then let 
them be contented therewith; and 
they on whom it v/as complained 
(hall go quit of as much as they have 
made their profit of their lands, 
waftes^ woods, and pafturesj and if 
they alledge that they have not fuf 
ficient pafture, or fufficient ingrefs and 
egrefs according to their hold, then 
let the truth be inquired by aftife ; and 
if it be found by the afTife, that t;he 
fame deforceors have difturbed them 
of their ingrefe and egrefs, or that 
they had not fufficient pafture (as be-* 
fore IS faid) then (hall they recover 
their feifm by view of the inqueft: fo 
that by their difcretion and oath the 
plaintiffs (hall have fufficient pafture, 
and fufficient ingrefs and egrefs in form 
aforefaid; and the diffeifors (hall be 
amerced, and (bail yield damages, as 
they were wont before this provifion. 
And if it be certified by the affife, 
that the plaintiff's have fufficient paf- 
ture, with ingrefs and egrefs, as before 
is (aid, let the other make their profit 
of the refidue, and go quit of that 
affife. 



(1 Roll. 365. 
I. c. 46. 



(1) ^od commodum fuum facere non potuertmt,'\ Hereby it ap- 
peareth, chat the lord could not approve by the order of the 
common law, becaufe the common iflaed o«t of the whole 
Tr..€9.^,i'H, walle, and of every part thereof, and yet fee Tr. 6 H. 3. where 
Commoji^. ^g ]q^ approved two acres, and left fufficient, the tenant 
ibrofpght an a£ife> and the (peciall matter being found, the plaintife 
rtirjoxitfi, {2) Libere 
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(2) Libfre tenentes.'] The purview of this ftatate extends onely J^'« *;?; ^^* 
for the lord to make an approvement againft his tenant, and not ^^j* ^^g* * ^ 
againft any ftranger, nor where the lord had common appendant in pj^j,^ jji,, ^ <^, 
the tenancy, as he may have ; but the flatutc of W. 2. provideth, 20. 

De catero quod fiatutum de Merton^ pravi/um inter dominos et tenentes 18 Aff. p. 4* 

fuos locum haheat de catero inter dominos vaftorum hofcorum^ et paftura- '* f • ^'^}\^ 

rum, €t vtanos, I3c. ^ 18 Afl? p. 4. ^ 

(3) De refiduo maneriorum.l By this recitall a point of the aun- p. N. B. 179. c. 
cient common law appeareui, that when a lord of a mannor W. 2. ca, 46. 
(wherein was great • wafte grounds) did cnfeofFe others of fome ^^^^ P' ^. 
parcells of arable land, the feoffees ad manutenend. fer'vitium ^^^^^'^ ^« 43* *n 

Jockey (hould have common in the faid wafts of the lord for two ♦ f 86 1 
caufes. I. As incident to the feoffement, for the feoffee could XcmpsE. i. 
not plough, and manure his ground without beafts, and they could Common 24. 
not bee fuftained without pafture, and by" confequence the tenant 17 £• 2- ibid. 23. 
ihould have common in the walles of the lord for his beafts, which '^ ^- 3* 3o- 
doe plough and manure his tenancy, as appendant to his tenancy, ^^^(J^^^J^%^ 
and this was the beginning of common appendant. The fecond Mich. 26 & 27 
ceafon was for maintenance and advancement of agriculture, and £iix. lib. 4. fuL 
tillage, which was much favoured in law; like as when a man 37* , ^ . 
gives the land to a parfon and his fucceffors, whereupon a church Tirringbam's 
is built for the fervice of God, to hold of him va frankalmoigne, the pj^ q^^^ ^^^ ^ 
land is holden, and by confequent, and operation of law, the ad- 
yowfon, which the law doth give to the founder, that is, the giver 
cf the l^nd, is alfo holden, for that the advowfon doth in a manner 
adhere to the church, and as the tenant had made a feoffement be- 
fore the flatute oiquia emptofes tirrarum, to hold of himfelfe by fealty, 
and xij. d. this mefnalty by operation of law had been holden of 
the lordparamount. 

(4) Tantam pafiur^m babeant, quantum /ufficit ad tenementa fua, et 
quod habeant libert^m ingreJfumJ] The lord may approve againft a 

tenant that hath * common of pafture appendant, but if the lord * Sec the firft 
graunt ponjnvon pf pafture within his wafts, there is no approvement part of the Infti- 
by this a£l againft a common in groffe, for the words of the ftatate '"'*•» ^^' **4- 
be quantum pertinet ad tenejnenta fua, l$c» 

And fo was the law taken and adjudged foon after the making of W.^ 2. cap. 46. 
this aft, and latter authorities agree with the fame; and albeit the 3' E* *• ^0°*- 
common appendant be without a certain number, as to have fuffi- "**^"* *^. . . 
cient pafture for beafts, quantum pertinet ad tenementa fua, which ^^e. 2!Vbid.*2ii 
may be reduced to a certainty, for, id certum eft quod certum reddi i© E. 3. 5^. 
potefty and therefore this aft doth extend to it. And the writ of 34 Aff. 11.' 
admeafurement of pafture doth lie only for and againft fuch com- ** ^^ P*. ^S* 
moners, as have common appendant, for the words of the writ be, i,^f],?26. ». 
et ad ip/os pertinet habendum fecundum liber urn tenementuM fuum, cf<', p. N.B.' 125. * 
fo as common appendant, be it certain or incertain, is within this Sep Bradon, 
ftatute ; and fo is common appurtenant certaine or incertaine,^ \^ foL %%%. 
for pertinet extcndeth as well to common appurtenant as ap- 
pendant. 

Brafton treating of this chapter, faith, imprimis 'videndum ^ quaz Braaon ubi 
liter conftitutio ilia fit intelligenday ne male intelleSa trabat utentes ad fupra. 
abu/um: and then expoundeth the fame in this manner: \, SiJ^i 
alieuus (et nonproprie tenens) nonei imponit legem conftitutio^ 

2. Sifuer* liberi tenentes proprii, tunc refert qualiter fuer* feoffaXi, 
He. utrum feoffati fuer' large fcilicet p. lotHy et ubiq\y et inomfj^buf,, 
locisy et ad omnimdda avert a, et Jine numero^ t^c, Sjo. as by his opi- 
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Tr. 18 E. 1. m 
Banco Rot. 50. 

Cintabr. 
Note this cafe 
for coaimou. 



• v.pdia. 



• Norc this 
caflome* 



* Note this, for 



niori this flatutc cxtendcth not to a common in grofle, nor to a 
common fans number; tales, faith he, non ligat confiitutio memo*' 
rata^ quia feoffamentum, (L concejjionem communis) non tollit, licet 
tollat abufmn, 

3. Si autem communia fuer* ftriSa cum numero a'veriorum certOy l^c, 
(which he intendeth of common appendant) licet u/us/e largius a 
latius habuerit quafn necejfe ejjety tales ligat confiitutio quod coar^entur 
ad certum locum, et infra certum locum, dum tamen locus inde fufficiens 

Jit et competens cum libero ingreffu, et egrc/fu, et competenti, quod non fit 
gravis nee difficilis : competens autem debet ejfe locus it a quod non IoH'* 
gius difiet,fed propinquius ajpgnetur, \^c. cum dtfiantia inducit income 
moditatem, 

4. Item eodem modofi itafeoffatus fuerit quis,fine exprejfione numeri 
'vel generis, fid it a, cum pafiura quantum pertinet ad tantum tenement 
turn in eadem 'villa, talem ligat confiitutio ficut prius cum expref" 

fione ; quia cum conftet de quantitate terlementi, de facili perpendi po^ 
terit de numero a'veriorum^ et etiam de genere fictmdum confuetudinem 
locorum\ 

5. Item tempus Jpe^andum erit cum omnis nwa confiitutio, futuris 
formam imponere debeat et non pr^ieritis» 

Walterus Bonde implacitat Aliciam de Bordeley^ ^ w. alios pro ea 
quod cum a'veriisfitis blada/ua ad Mddingle crefientia noSanter depafii 
fimtx t^c, Jlic* i^ Nicholaus RuJJelldic^ quod placea ubi tranfgrejfio fiip^ 
ponitur fieri vacatur Leylonfurlonge, qua quidem placea fimper fuit 
pratum u/que ad pradidum annum quoid pradiSus Walterus tradiSlum 
pratum ara'vit, l^ feminavity l^ in quo pratoipfa Alicia babet commu^ 
niam fuam pofi fena levata : et quiapr^di^us Witlterus, ad auferendum 
ei communiam fuam in pres^.icio pra^Oyfistmna'vit, ficut pr^dicium e/l, 
dicunt quod quando fena in prat is adjacent ibus h'vatafuerunt, ipfi turn 
O'Veriis fuis communiam fuam in pnediSfa placea depafii fuerunt, ficut 
eis bene licuit. Et inde ponunt fe fuper patriam, Waltertu dic^ quod 
in ele^ione fua efi ad dimittend* pradiham placeam jacere pratum, ^ 
illud falcare, <vel placeam illam or are, l^ fiminare pro <voluntate fua. 
Bt de hoc ponitfefufer patriam, &c, • Jur* diSP quod pradi^a placea 
a tempore quo nan extat tnemoriafuit pratum falcabile, ufq; adpradiSlum' 
annum quod pradiSiusWalttr us illud or avit: dicunt etiam quod prae^ 
di^-us Walterus efi parvus tenens ejufdem n)illa, i^ * non licet alicui 
tali' par<vo tenenti fine licentia ipfius Alicia prat a aliqua in eadem *villa 
ararcy ^ quod praidiilr: Alicia in eifdem pratis pofi fena afportata 
commuiiicare debet * ; die" etiam quod quando fena in pratis adjacetitibus 




apiat per breve futtm, fed fit in mifericordit 
afier^ perjur* ad dimid, marc. 

Vide Pafch. 15 E. i. in Blnco. Rot. 6". Buck. Lib. 5. fol. 78. 
common of p2i^ure,fub?node, or with limitation. 

Throughout all this Hmutc, pafiura et ccmmunia pcfiurce, is named 
fo as this flatute of approvements doth not extend to common of 
pifchary, of turbary, of eftovers, or the like. 

(5) ^'^'^ cGmmodum fuum de terris ipafiis, l^c. fecerint.] Now 
it is to be feene how this approvement muft be. ^ And it 
ipuft be divided by fome inclofure or defence, as it may be 
made feverall, for it is lawful! to the tenant to put on his cattle 
into the refiuus of the common, and iftKey ftrj^y into that part, 

•J- •■ whereof 
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whereof the approvement is made« in default of inclofore, he is no 
trefpafler. 

And if the lord make a feoffement of certain acres^ the feoffee 3' ^' *• Corn- 
may indofe, becaufe the feoffement is an approvement in his 2**"*ich^ ** 
nature. * teri3i. "' 

(6) Tunc inde fint contentij et silt de qmbus conqzufti fuer* recedoMt jq e. j, ,^, 
qtueti de hoc quod commodumfuum de tfrris *vaftis, ^c.Jecertnt,] By the 
approvement of part according to this ffatute, that part by this ad 

is difcharged of the common, in fo much as if the tenant which hath ^'^^' Mich. tS 
the common purchafe that part, his comnwn is not extinguifhed in * ^^ ^^"' 339* 
the refidue. 

If the lord, &c, doe make an approvement, hee may improve >* Aff. p. ^ 
€ft-foons as oft as hee wall, fo hee leave fufficient common, and fo it *^ ^' 3' 3®- 43- 
was done in i8 £. 3. 

If the tenant at the time of the approvement have fufficient com- 8 Aff. 18. 
mon left unto him in the reiidue, with a competent way thereunto, «6 E. 3. 
according to this aft, and after the refidue becommeth not o°»™o**9» 
fufficient; yet the approvement remaineth good, for the words [ S8 j 

of this a£l be, tantam pafturam babeanii quanSum/iifficit ad temmenta 
fua, 

(7) Coram jufliciariis recognitttm/uit, ^f.] And yet it may bee loE. 3. 15, 
tried in an adlion of trefpaffe: for many times he fhall faile to have 

an affife. 

Or if the lord doth inclofe any part, and leave not fufficient S E. 3. 38, 
common in the refidue, the commoner may break down the 16 E. 3. 
whole inclofure, becaufe it flandeth upon the ground which is his Common 9; 
common. K H. 7?"io. 

BraAon reciteth a writ devifed upon this ftatute by that fage of Brad'on li. 4I fo. 
the law William de Ralegh, one of the kings juftices, in cafe where 222. i. it 227. 
the lord was diflurbed to inclofe, or when hee had inclofed accord- 
ing to this ftatute, and his inclofure broken downe, which you may 
leade there at large. 

(8) £/ per affi/am recognitum fuit.'] If by the affife it (hall be 
found, that the plaintlfe had not fufficient ingreffe and egrefle, or 
not fufficient pallure, then the plaintife fhall recover feifin by the 
view of the jurors; fo that by the difcretlon and oath of them, 
the plaintife fhall have fufficient pafture, and fufficient ingreffe 
and egreiTe alTigned to him, and that the difleifors fhall be 
amerced, and yeeld damages. 

Upon this branch of the flatute, we have a notable caf^ in our 7 E. 3. fol. 67. 
books, viz. a commoner brought an affife of common of pafture 
belonging to his freehold, the tenant faid, that he was lord, &c. 
and approved part of his vvafte, and left the plaintife fufficient com- 
mon, &c. The plaintife denied that he left fufficient conjmon, 
and thereupon ifTue was taken, and Sir William Herle chiefe juftice 
of the court of common pleas tooke the affife, and/the affife found, 
that the plaintife had not fufficient cominon; whereupon the court did 
award tiiar the plaintife fhould recover his common, &c. and the re- 
cognitors of the affife were going from the barre : and albeit the ifTue 
was found againft the tenant, yet for his advantage the recognitors 
of the affife ought to come back again, and to ordaine by their dif- 
cretion and oath fufficient common to the plaintife, fo that the de- 
fendant might approve of the remnant by this flatutc of Morton, as 
Trewood affirmed: whereupon Sir William Herle perufed this 
ilatute (for no man can carry the words of a pofitive law by parlia- 
fnent in his head) and found the flatute as Trewood bad laid, and 

H ij. therefor^ 
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therefore umi in purpofe to have caufed the jurors to come againe 
(the record yet being in his breft) to appoint fufficient common to 
the piaintife according to the (latute^ but it was prevenied/for that 
the parties agreed. 



CAP- V. 



CIMILITER provlfum 5/?, et a 
domino rege concejfum^ quod de ca- 
ttro mn current ufura contra aliquem 
infra atatem exijien* a tempore mortis 
antecejjeris fuiy cujus hares ipfe eji 
ufque ad legitimamr atatem fuam^ ita 
tamen quod propter he non remaveat 
folutio debiti principalis Jimul cum ufu- 
ris ante mortem antecejforis fui^ cujus 
bares ipfe ejl inde provcnientibus. 



T IKEWISEitis provided and 
^^ granted by the king, that from 
henceforth ufuries (hall not run 
againft any being within age, from the 
time of the death of his anceftor 
(whofe heir he is) unto his lawful 
age; fo jieverchelete, that the pay- 
ment of the principal debt, with the 
ufury that was before the death of his 
anceftor (whofe heir he is) (hall not 
remain. 



(l Inft. 246. b, I Roil. 151. 37 H, 8. c. 9.) 
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In err leges Sanc- 
ti Edw. Lamb. 
5i <iuis de arura 
c^nvi^s. . 
Cranvil/lib. 5. 
ci. x6. Ockham 
ca* qiialicer non 
ahfoWitur. Ca. 
Irincris de 
C!iriftiani« ufu- 
rariis 15 E. 3* 
ca. $' Rot. pari. 
50 E. 3. nu. 58. 
p R.x.nu. 57. 
14 R a. nu. &c. 
*Sra. dc Judaif- 
nio <ec hereafter 
tbe exporuion of 
if. 



*»Rrtt.rat. 3F.X. 
m. 14. 17. 26. 



Fi com. 125. b. 
35 H. 6; 61. 



This ftatute hath been diverfly expounded. 

I . That this ftatute extended to the ufurious Jewes, that then 
were in England : for at that time and before the conquell alfo, 
it was not lawful for Chriftians to take any ufury, as it appeareth 
by the lawes of Saint Edward, &c. and Glanville and other aun- 
cient authors and records. And by this aft it is manifeft that the 
ufury intended by the ftatute was not unlawfull, for the ufury due 
before the death of the aunceftor is enafted to be paid, and after 
the fu!I age of the heire alfo, and no ufury was then permitted but 
by the Jewes only.' 

* But king Edward the firft (that mirror of princes) by au- 
thority of parliament made this law, which is worthy to be writ- 
ten in letters of gold : ForainEjuch as the king had feene that many 
of the evils and difherifons of the good men of his realme had 
come to parte by the ufuries which the Jewes had made in times 
pall, and many other mifchiefes had rifen thereupon, albeit that 
the faid king and his nuncefters have had great pront of the Jewes: 
nevenhelefle in honour of God, and for common weale of the 
people; it is ordcined and eftablifhed, that no Jewe from thence- 
forth ihould take any ufury, c^c. But yet pfovidcth for the time 
pail in fuch manner, as by the ad appeareth. 

And true it is, that great wa^ the profit (as in that aft is recited) 
that the crowne had by the Jewes, ^ for betweene the 50 ycare of 
H. 3. and the 2 yeare of E. i. the crowne was aniwered de exU 
tibui Judaifmi foure hundred and twenty ihoufand pounds, and 
then the ounce of filver was live groats. 

Others expound thefe words non currant ufura contra aliquem in- 
fra atatem exijisntcm in this manner, that the rent fhall not be 
doubled during the nonage of the heire (which in a large fenfe 
is called ulury, for dicitur u/ura quia datur fro ufn aris). As if the 

king 



Cap. 6. 



Mcrton. 



Ung give land lo another, refetving a rent |>ayal>Ie at a feaft 
certaine, and for de&ult of payment, that he (hall double the rent 
for every default, and after the grantee dleth his heire widun age, 
he ihall not doable the rent to the king. 

If a man by obligadon bind himfelfe and his heires to pay lOO 1. 
at ftich a feafC and if he pay it not at that feaft, that then he and 
his heires (hall pay lo 1. for every quarter it ihall be behinde, the 
obligor dieth and leaveth aflets in fee fimple his heire within age» 
he (hall have his age, and ihall not pay this lol. incurred during 
his minority after his full age ; and this agreeth with the words 
of the ftatute, Non rtmatuat folutio delnti frincipaUsy and in tMs cafe 
there is a principaU dehintm, but debitum Agnifieth not only debt« for 
the which an adion of debt doth lie, but here in this ancient a& 
of parliament it iignifieth generally any duty to be yeelded or 
paid ; for dtbitum is derived of the verb 4^o» id tnim tfi^ quod *uil 
lege naturae, *vel obUgatione cf-vili debetuty as rents and the like. 

So if A. knowledge a recognizance to B. of 20 1. to be paid at 
a certain feaft, and A. doth grant, that if the 20 1. be not paid at 
die day, ^then he ihall pay 10 s. a weeke for every week it (halbe 
behind, and before the feaft A. dieth feafed of fee iimple lands, 
his heire within age ; in 2,fcirt facias upon the reco|;nizance the 
heire (hall have his age, as in the next cafe before, oy the com* 
mon law, and after his full age he (hall be freed of the 10 s. a 
ureeke by this ftatutc. 
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Mich* a6 U 27. 
£LUb.3«lbl. 13. 



iiE. ^. age4* 
15 £• ^* ibiden. 
95. 29 aff. 3> 
29 B. 3. so. 
42a(r.4. 



CAP. VI. 



£90] 



T^ E haredibus per parenieSj vel per 
aliosy contra pacem vi abdujfis^ 
vel detentis^ Jeu maritatis^ ita provtju 
fft^ qd. quicunque * laicus inde con^ 
vi£ius fuerit (i), quod pueru alique 
Jic aetinueritj abduxerit^ feu mari^ 
tav£rit^ reddat perdenti valore ma- 
ritagit : et pro del'i6lo corpus ejus, ca- 
piat ur^ ut imprifonetur^ donee perdenli 
fmcndaverit deli^iu ft pmr maritetur; 
it praterea donee domino regl fatisfece" 
rit pro iransgreffione fua» Et hoc de 
harede infra quatuordecim annos ex- 
iften^ (2). De harede aute cum fit 
quatuordecim annorum^ vel ultra j ufque 
ad plenam atatem^^ fi fe maritaverit 
fine licentia domini jui^ ut ei auferat 
maritagiufuum^ et dominus ejus offerat 
(3) ^/ rationabile maritagium^ ubi non 
dtfparagetur (4), dominus fuus tunc 
teneat terra {^)€Jus ultra terminu aia- 
tisfua^ fci licet xxj. annoruj per tantu 
iepus quod inde pojjit perctpere (6) du^ 

plice 



r\Y heirs that be led away, and 
withholden, or married by their 
parents, or by other, with force againft 
our peace, thus it is provided, that 
whatfoever layman be convid thereof> 
that he hath lo withholden any child^ 
led away, or married^ he fliall yield to 
the lofer the value of the marriage; 
and for the offence his body (hall be 
taken and imprifoned until he hath 
recompenfed the lofer, if the child be 
married; and further, until he h^th 
fatisfied the king for the trefpafs. And 
this mufl: be done of an heir being 
within the age of fourteen years. And 
touching an heir being fourteen years 
old, or above unto his full age, if he 
marry without licence of his lord to 
defraud him of the marriage, and his 
lord offer him reafonable and conve- 
nient niarriage (without difparage- 
ment) then his lord fhall hold his land 
beyond the te;-m of his age, that is to 

fay, 
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flice valore marltagii^ ficundii aflima- 
iione legaiiu hominu (7), vel fecundu 
quod ei pw eode marltagio priusfuerit 
Qhlaiwny fine fraude et malitia (8), ^/ 
Jecun£i quadprobari poterit in curia 
domini regis. 



Mcrton. Cap. 6. 

fay, of one tuid twenty years, (b long 
that he may receive the double value 
of the marriage after the eftimation of 
lawful men, or after as it hath been 
offered before without fraud or coUu- 
fion, and after as it may be proved in 
the king's court* 



Braxton, lib. 2. fo, 91. Fleta, li, i. cap. 12. 3 E. 3, 3. 8 E. 3. 52. 21 E. 3. 52. 2i E. 3. 19, 
29 air. 35. 29 E. 3. 37. ( I Inft. 76. a. 4 Rep. 82. 6 Rep. 74. 9 Rep. 72. Dyer, 255, to 260. 
•1. 23. Bro. Forf. de Marriage, a, ii, 13. Bro. Gar. 109. 40 Ed. 3. 6. i Inft. So. a. Si. b. 
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Tr. 9. EI. lib. 9. 
fo, 72 Dodt. 
fjuiley^s cale» 

7E. 3. 58.4a 

E. 3.6. 31. anr. 

26.F»N^.i4i. 



8 E.J. 52. 
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Mirror, ca. 5. 

35 H. 6. 53. 
Sec the firJl 
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ftirutes, § J 04* 
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Norm. cap. 33. 
Sc ks comcnta- 
lics fuperinde* 
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I. pat of the 
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ro3# 
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Before the making of this flatnte the law gave the lord two 
fcverall remedies, if his u^rd were taken away, detained, or maried, 
'viz. I . An adion of trefpafle, wherein he ihould recover da- 
mages only. 2. Or a writ of right of ward» wherein he fhoold 
recover the cuftody of body, and lands, but if the ward were 
maried, then was he driven to his adion of trefpafTe ^are fe in* 
irufit marttagio non fatisfaSl. The lord had alfo his writ, but that 
lieth aeainll the heire, when he entreth into the land before or 
after his full age: alfo the lord may have his writ de *ualore mari- 
tagii at the common law, bat that lay alfo againft the heire himfelfe 
after his full age when he intruded not. 

The writ of ra'vijhment de garde is framed by the ftatute of 
W. z. cap. 35. whereof more Ihalbe faid hereafter in his proper 
place. 

This Hatute giveth, that in the writ of right of ward the plain- 
tife ihould recover Valorem maritagii, et pro deliSlo corpus ejus ca-^ 
piatur, ut imprifonetur donee perdenti emendaverit deliSium, fipier ma* 
riietur : et pr^eterea donee domino regi fatisfecerit pro tranfgref" 
fione fua, 

(1) Si laicui inde eon*vi£ius fuer*."] The Mirror faith, that this 
point is reprovable, infomuch as the ftatute extends not to clerks, 
car eft nient pluis droit que clerke pechefans payne, que lay borne* 

(2) Et hoc de h^rede infra 14. annos exiften\'\ Upon thefe, and 
th# words fubfequent this ftatute doth not extend to the heire fe- 
male, for the age of confent tQ mariage of a male is 14, and of a 
woman iz,and after 14 (at the making of this flatute) the female 
waa to be out of ward. * 

But note albeit the mariage within the age of confent be voyd-* 
^bFe, yet the gardein (hall recover the value, and albeit the heire 
at the age of confent difagree, fo as the gardein fliall have the 
maringe ugain, yet there is no remedy for the raviftier. 

Now what aUeratipns the ftatute of W. i. cap. 22. and W. 2. 
cap. 55. have made, doe at large appear ip Doder HufTeys cafe 
abovefaid, and in the firft part of the Inftitutes. 

(3) ^^fi muritaverit fine licentia domini ^ kic. Et dominus ejus of- 
fer{it,'\ Here th? ftatute provide th remedy when the heire male, 

after the age of 14 yeares (when he may, as is aforefaid, confent 
to mariage) after tender made marieth himfelfe without the li- 
cence of his lord, and giveth a writ of forfeiture of mariage, fo 
called, becaufe fhe lord ihall thereby recover the double value of 

the 
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the manage; as if the manage were worth one hundred pounds^ 
he fhall recover two hundred pounds. But thb forfeiture of ma- 
riaee is not due by this ftatute, but where the gardein after 1 4, 
and before 21, had tendered a covenable mariage to him, and he 
refiifcd her, and of himfelfe marted (as it were in defpite of him) 
another within age ; and fo is this ftatutc to be conftrued, that the 
ward maried himfelf without licence, &c. after the lord had ten- 
dered unto him a covenable maria?e; for if the ward firft marie 
himfelfe after the age of 14, a tender of maciage to him that is fo 
marred is void, and the ttatute muft be intended of a lawful! ren- 
der. And this ilatute that only giveth the forfeiture of mariage 
not extending to an heire female, there is no forfeiture of mariage 
of an heire female. 

But if a ward be taken away and maried in/ra annos nuhileSj at 
the age of ten yeares, there, for that he may difagree, the lord may 
tender to him after his age of fourteen, which if he refufe, and 
after difagree, and mary elfewhere within age, the gardein Ihall 
have the forfeiture. 

, (4) Uhi non di/paragetur,'] Vide Magna Charta cap. 6. and fee 
die next chapter following. 

(5) Dominus fum tunc teneat terra, &c.] The lord (haU have 
eledlion eitner to waive the land, and to take his a£Uon of for- 
feiture of mariage, (for perhaps the land may be of fmall value, 
and the mariage of great value,) or to enter into the land, and take 
the profits, ti:l of the fame he be fatisfied thereby of the double 
value : for the words of the flatute be fer tantum tempus quod inde 
fojjit percipere duplicem njaloreniy fo as the taking of the profits in 
that cafe Ihall goe in fatisfadlion of the double value; but if the 
heire oufte the gardein before he be fully fatisfied of the forfeiture, 
tdhe gardein fhall recover the whole forfeiture againft him, becaufe 
the heire fhall not take advantage of his owne wrong, and the 
<!ouble value is cafuaL 

The king fhall have the forfeiture of the mariage, albeit he be 
not particularly named, but then the king mufl purfne the flatute, 
and make a tender, for in cafe of the forfeiture there mufl; be a 
tender, but not for the fmgle value. 

The grauntee of the body only either by the king or a common 
^erfon Ihall not retaine the land, but he may have upon a tender 
and mariage elfe;vhere within age a forfeiture of mariage. 

If the gardein entereth into the land for the double value, he 
cannot have a writ of forfeiture of mariage, although he waive the 
pofTeffion of the land. 

(j5) ^od inde poffit per ciperey &c.] If the gardein entereth into 
the land, and after fufl^er others to take the profits, ye he fhall hold 
it no longer then he might have levied the double value, and his 
negligence fhall be his own damage. 

Although the flatute faith, Dominus teneat terram, yet if he die, 
his executors or adminiflrators fhall hold the land, or have a writ 
of forfeiture of mariage, for this a6l had vefled an interefl there- 
in in the lord, which after his death goeth to his executors, or 
adminiftrators, as it doth to the fuceefTors of an abbot. 

But if the heire in ward die either within age, or of full age 
before the value or the forfeiture (as the cafe require) be yeelded 
or paid, there the lord hath no remedy by adtion for this incertaine 

perfonall 
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7H.4.6b perTonall duty againfl his heires» executors or adminiftraton, no 

^1 D' ^ u ™^^ ^^^° ^ adion of debt lyeth agaioft executors upon an efcape 
imnT made by the gardien upon the ftatute of W. 2. and yet Thiming 

^ chiefe juftice held opinion, that if I give lands in Uyl to hold of me 

by knights fervice» and the donee de^iefon iffla deims age^ et uo Under 
a Ity manage^ et il ceo re/uje, et luy nuariefaus 9Ut 'uehmif utuere eftemst 
L 9^ I deins age, et fuis morufi in cefl cafe ieo ret'undra la terre pur ut for* 

future del double 'value accordant al ftatute de Merton, et le frocieime 
heire in tayle nauera remedy, whereby it appeareth that by his opi- 
nion the gardein after the death of the heire might hold the land 
by this fbKute for the double value. 

Wherein it is to be obferved that the lord, or donor (hall have 
nothing but the land holden of him, and which moved from him» 
until he be fatisfied with the profits of that land of the^ double 
valiie by the words and meaning of this ftatute, the words where- 
of be, teneat terram per tantum tempus quod inde pojfit percipere du- 
plicem 'valorem. But otherwife it is of the iinele value, for there 
the profits taken by the lord goe not in iatisradion of the value, 
as ihall be iaid in the next clu4>ter* 
s4 £1. Dler* And the grantee of the body only is without remedy, if the 

IP^f heire dieth. 

And albeit the ftatute doth teneat terram, yet it extendeth |o the 
holding of the mefnalty by the lord paramount, and in many 
cs^(es the meafne ihall be fuppofed to hold the land. 

(7} ^^cundum aftimationem legaliu homifntm.'] That is, by a jury 
of twelve men in an adlion to be brought : concerning the for- 
feiture or value of the marriage^ confideration muft not only be had 
of that land that is holden, but of all other lands, leafes, goods, 
and chattels, and other perfonall eftate which may advance the 
eftimation of the ward» and yet the value of the marriage ought 
%o be (0 moderate, as the heire may well undergoe the fame. 

(8) Velfecundum quod ei pro code mar it agio print fuerit oblatu Jin$ 
fraude, &c.] And herein the gardein hath the dedion either to 
have fb much, as an indifferent jury will give him, or fo much a4 
fpf the marriage have honafde been offered unto Mm, 
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CAP. VIL 



T\ E domtnts qui marltaverint illos 
'^"^ quos habent in cujiod* villanis^ 
velaUis^ ficut burgenf, ubi difparagent* : 
fi talis hares fuerit infra 14. annos^ 
€t talis atatis quod confentire non pof- 
Jit matrimonio : tunc fi parentis con-- 
illo domino^ dominus 
'a ufque ad atatem 



A ND as touching lords, whicli 
marry thofe that they have in 
ward to villains, or other, as burgellbs 
where they be difparaged, if any iVich 
an heir be within the age of four- 
teen years, and otTuch age, that he 
cannot confent to marriage, then, if 
his friends complain of the fame lordy 
the lord (hall lofe the wanUhip unto 
the age of the heir; and all the profit^ 
that thereof fhall be taken, (hall be 
converted to the ufe of the heir being 
within age, after the difpofition and 
provifion of his friends, for the fliame 
done to him; but if he be fourteen 
years, and above, fo that he may con- 
tent, and do confent tofuch marriage^ 
no pain (hall follow. If an heir (of 
what age focver he be) will not marry 
at the requeft of his lord, he (hall not 
be compelled thereunto; but when he 
Cometh to full age, he fhall give to his 
lord, and pay him as much as any 
would have given him for the mar- 
riage before the receipt of his land, 



querantur de 

ille amittat c\ 

bicredisj et omne commodu quod inde 

ferceptH fuerit^ convertatur in cont" 

modU ipjtus haredis^ qui infra 

i^atem eji^fecundum difpofitionem et 

provifone parent* Juoruj propter dede^ 

cusei factum. Si aute fuerit 14. an^ 

mrU £t ultrdy qd. confentire poterity et 

tati maritagio c^nfenferit'i nulla fequa-^ 

tur poena. Si quis hares^ cujujcunque 

fuerit atatisy pro domino fuofe noluerit 

maritare^ non compellatur hoc facere^ 

fed cum ad atate pervenerit^ det domi* 

nofuoy et fatisfaciat ei de tanto^ quan- 
tum inde percipere poffet ab aliquo pro 

maritagio fuo ( i ), antequam terra fua 

recipiaty et hoc five fe voluerit maritare^ 

five non : quia maritagiH ejusj qui in- 

fra /etatem e/l, de mero jure pert i net ad an J that whether he will marry him- 

Jo/ninumfeodi (2). felf, or not; for the marriage of him 

that is within age of meer right per- 

taineth to the lord of the fee. 

(9 H. 3. c. 6. Rcgift. 161, &c. 3 Ed. I. c. 12. 13 Ed. 1. ftat i. c. 35. Kel. 133. Dyer, 7.$. 
360.306. Fitz. Brief. ^37. Fitz. Card. 68. iz8. 131. 138. 153, 156. 6Rep. 70, 73. 5 Rep. i»6.bu 
Co. Ent. 396. Cro. EL 469.) 

Sicut hurgenftbusy &€.] Hereof fee the firft part of the Infti- f 93 3 

tutes : and albeit the llatate of 5 R. 2. cap. 4. doth rank divert See the firil part 
degrees that are to come to parliament, as dukes, earles, barons, ba- the Inftitotef, 
nereis, knights of ihires, citizens, and burgeflcs; yet this aft of ^^^' '°7# »o»* 
Merton doth extend alfo to citizens, becaufe all cities were firfl 
burroughs, and with the Saxon and Germane bup^h fignifieth a 
city. 

This (latute concerning difparagcment doth not extend to Mx^ntChaita^ 
shares females, but oncly to heires males, therefore the forfeiture cap. 6. W. %. 
given by this llatute onely extends to the cafe of the heire 0iale, <^- **• 
hut by other Jlatutcs the difparagement of the heirc fcmab is 'P^^n^"* 
forbidden. '*^- 

(j) Det domino^ et fatisfaciat tl de tantB quantum znde ferdfen 
pcj^t de mliquo pro maritagio fuo antequam terramfuam recipiat.\ Note 
TKe feverall pennings of this cbnfc concerning ^he fingle value, ^'^ ^J?' ^' 
and ihe claufc in the chapter next before ^^ncerning the double ^* H/i*^ 

value. 
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Mich. 41 et 42 value, and for the iingle value the guardein fhall hold the land un- 

s'^^A* dT^^*^** till the heirc fatisfie him of the value, fo as in this cafe the taking 

Corbcfs'crfe. ®^ '^® profits ihall not be accounted as parcell of the value, but 

See the firft part ^s a penalty to caufe the heire to pay it the fooner. 
of the Inftitutes, • But note, that neither in the writ De *vaIore maritagii, nor for 

icd. no. forfeiture of marriage, the lord ihall not recover the land, but 

' iSL^w R^t* \i% ^roages, for this aft giveth no aftion for the land. 
Lincolne, a no- . ^^ ^^^ words of this branch are to be obferved. Cum (bares) 

table caTe for ad atatem pervenerit^ det domino fm^ whereby it appeareth that th^ 

holding the land paiment of the iingle value is perfonally appropriated to the heire» 

for the forfeit of ^^^ therefore if he dicth, it is loil, but the claufe concerning the 

• Kwlw.'*Mi double value is otherwife penned, as hath been obferved. 
iy^ ' {2) De mero jure fertines ad dominum feodi,"^ See for the cx- 

,HU.4jac.lj.6. poiitionxf thi« branch, and where a tender is requifitie, and con- 

foL 70, 71. cerning the diiFerences between the cafe of the heire male, and of. 

Paich. 3 Jac. the heire female, the lord Darcies cafe, and Palmers cafe, and the 

|j*5. fol. x26» £rfl part of the Inilitutes, feft. 107. Hereunto may be added a 

^* cafe, where the lord cannot at any time feife the ward, or fender 
a marriage to him, and yet he ihall have the wardfhip. Edward 

Cafus in Cur. Hampden holdinir lands of the queen by knights fervice in capite 

Wardorura. Tr» rj«n- j iT 1.^/5 tit* ^ ^ % \ 

ao Ellr "^ ^*^^ ^ daughter, who pcfi annos nubtles (viz. at twelve yeares) 

contrafied matrimony with William Ditton, and after married with 
John Croke, and then the father died feiCed in fee of the land in 
capite, his daughter being of the age of thirteen yeares, and after 
the daughter had palTcd the age of fufteen yeares, her marriage 
with Croke was difiblvcd by divorce, caufa praccntradus : and it 
was refolved by both the chiefe juftices upon hearing of councell 
learned on both fides, that in this cafe (or the lord in the like cafe) 
ihall have the wardfhip of the daughter, albeit never any feifure 
could be made of her, nor tender of marriage to her, becaufe the 
marriage was never lawful!, and was after diilblved by divorce, 
as it had never been, and ihe ihall take no advantage of her own 
wrong, to barre the quccne or other lord of that which by law is 
35 H 6. 4c.b. due to them, notwitbilanding the opinion of Laicon, 35 H. 6. 
40. b. that if one hold land of another by knights fervice, and the 
tenant hath iflue a daughter, which entreth into religion, and is 
profeil'ed, and after the tenant dieth, his daughter being in reli- 
gion, and within fourteen yeares, and when me is of the age of 
fourteen (he is deraigned, that ihee fhall not be in ward, r^cta, 
he ilieweth not for what caufe (he was deraigned : But by the di- 
vorce, can/a pracent radius , there is a nullity of the mariage, ab inith^ 
and the children between them are meere baflards. 



[94} CAP. VIII. 

jrs E narratlone dlfcenfus in brevi de TP O U C H I N G conveyance of 

reSfo [i) ab ahtecejjore a tempore defcent in a writ of right from 

H. regis fenioris anno it die^ provifum any anceftor from the time of king 

£/?, quod de catero nonjiat merdio de Henry the elder, the year and day, it 

tarti iojiginquo tempore^ fed a tempore H. is provided, that from hencerorth 

''uavinojlriy et locum habeat ifiapro^ there be no mejition made of fo long 



^^^t 



Vli 



ifia time. 
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vifto ad PenUcoJlen^ anno regni dornmi time, but from the time of king Heniy 

regis nunc 21. et non antea: etbrevia our. grandfather; and this adi fhall 

priusimpetrataprocedant, Breviamor- take effefl: at Pentecoft, the one and 

tis anieccjforisjde nativis^et d^ingrejfuy twentieth yearof our reign, and not 

non excedant ultimumredit'' domini regis afore, and the writs before purchafei 

yohannis de Hibern* in Angliam (2), fliall proceed. Writs of mortdaun- 

et locum habeat ijla provifio^ ^c, ut ceftcr, of nativis, and entre, fliall not 

fupra. Brevia nova dijfeijina non pafs the laft return of king John £i*ofli 

excedant primam transfretationem do" Ireland into England; and this 3A 

mini regis qui nunc eji in Vafcon^ (3), fhall take effe<Si as before is declared* 

tt locum habeat ijia provijio a tempore Writs of novel diffeifm Ihall not pa& 

pradiSf^ et brevia prius impetrata pro^ the firft voyage of our|b vereign lord die 

cedant (4). Vide Weji^ I. cap^ 38. et king, that now is, into Gaicoine. An3 

32 H, 8. cap. 2. this provifion fliall take his effedl from 

the time aforefaid; and all writs pur- 
chafed before fliall proceed. 

(ilnft.114, h. 115. b. 3^ Ed. i.e. 39. ai Jac. 1- c, i6u) 

(1) Z>/ narrationt dijcenfus in Ireve de re3o.'^ It appeareth by Glan.lLi3. 
ClanvUl, that in the raigne of H. 2. the limitation in an aflife of ^' 33« , 
tiovel difTeiiin, was poft uUimam transfretationem regis in Norma* Norm. cap. 22, 
»iamy which was in the yeare of his raigne. no, in. 125. 

But of this limitation he faith. Infra tempus a domino rege de con^ jdem eodem iih. 
filio procerum ad hoc conflitutum, quod qtiandoque my us, quandoque^ mi- cap. 32. 
nus cenfetuTy &c. 

The limitation in the ailife of mordaunc', was pofi primam co* Eodem Ubro,c3. 
ronationem H. 2.. which was 20 Oflob. 1 154. 

The limitation in a writ of right before this datute of Mertoo, 
was a tempore regis H. i. and now by this ilatute of Merton,^ 
tempore regis H. 2. Note H. 1. began his raigne the firfl: of Augull: 
11 CO. and H. 2. began his raigne 1 154^ fo as this ilatute of Mer- 
ton did abridge the limitation in a writ of right 54. yeares> where- 
of Bradon fpeaketh thus, ^ia breve de re^o ficut alia brevia infra '^t%SL li. 4. fa. 
ceriu tempus limitatury non enim excedit tempus regis Henrici a*vi do- 373» 
7mni regis (i H. 2»J et eft ratio, quia ultra iempus iUud (quod inter ini- Fleta,4ib. 4- c- 5- 
tium regni H. 2. et ftatutum de Merton, anno 2.0 H,^. eft circiter m- * ^'^* ^* ^' ^** 
nagima annos) non poterit quis aliquid probare, licet Jus habeat iu re: 
cum nullus aliquid probare pojjit ultra tempus illud, ex quo Joqui non 
pcterit de *vifu fuo propria, <vel de <vifu patris fuo, qui ei injunxit quod 
t eft is ejfet Ji inde audiret Joqui ; et unde Ji quis loqueretur de tempore 
Henrici regis fenis, (1 H, 1. quod fuit cirater 1 25. annos) amittere 
poffit propter defedum probationis, 

(2) Bre'via mortis antecejforis^ de nati<vis, et de ingrejfu non /x- 
cedant ultimum reditum domint regis Johannis de Hibemia in An- 
gllam.] Xing John went iirft into Ireland in the fecond yeare of 
his raigne, and returned in the third yeare : In the 12 yeare of his 
raigne he went into Ireland againe, and returned the fame yeare 
into England, and this was ultimus reditus, that this ad fpeaketh 
.of, {q as bctweene the twelfth yeare of king John, and 20 H. 3. 
were about twenty five yearcs. 

( 3 ) Brevia nov^e dijjeijina non excedant priynam transfretationem »T g^ J 

dcmijii regis qui nunc eft, visL H, 2* in F^coniam.}' 

King 
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Brad* 1. 2. foL 
X79- 

W. I. c. 38. W. 
s. c. 2. & 46. 

Tr, 7 E. I. in 
Banco Rot. 71. 
Hunt. 

Mich. 7 £. I* 
ibid. Rot. 5o» 
Canub* 



tLtpila^ 



3« H. 8. cap. 2, 
X Mar. cap. 5. 



Bradnl.4 fo^ 
ftz8. 

Tr. 7 E. X Rot. 
7r* in Banco. 
Hunt. Braa. I. 
^ fo 2X8. I pt. 
Inil. fea. 170. 
^b» 4. flk zo. 
)n, lib. 7. fol. 
40. lib. 8. foU 
^5 & 126. 



EingH. 5. firft pailkge into Gafconie, was in the fift yeare of 
his raigne» fo as there exceeded not the fifteen yeares between that 
transfretation and this ftatute. 

It appeareth by 6ra£)on, that before this (latute of Merton, the 
limitation in a writ of aflife, was Poft uitimum reiitum domini regis 
de Britannia in Angliam* 

But thefe times of limitations were altered in the i^ic^ne of kinflr 
Edw. r. 6 » 

And then the limitation in a writ of right was from the time of 
king R. I, betweene the beginning of R. i. and 3 E.- 1. there had 
pafTed about eighty eight yeares. 

And that the writ of afHre of nwel dijfeifin and the writ of 
purparty, which is called the nuper obiit, fhould have the terme of 
the firil transfretation of H. 5. into Gafcony, whidi as hath bteii 
faid, was in anno 5 II. 3. 

And the writs of Mordaunc*, de Cofinage, de AieU de Entree et bre^ 
de Niefte eyent h terme de coronement me/me le Henry ^ i ^. 3. which 
between that and this ftatute of W. i. was about 58 years:. Note 
(as hath been (aid) this king was twice crowned, nrft the 28 day 
of Odlober, in the firft yeare of his raigne, and the fccond time on 
Whitfonday, in the fourth yeare of his raigne : but this ftatutc of 
W. I . fpeaking indefinitely, is to be underftood of the firft corona- 
nation, for quod prius eft tempore potius eft Jure % And by the ftatute 
of W. 2. cap, 2. in an avowry the like limitation for feifin (hall 
be accounted, as in the afilfe, which, as is aforefaid, is poft primam 
trani/retationem Regis Henri ci 3. in Gafcomam. 

But albeit {^hefe timbs of limitations were reafonable, when thefe 
ftatutes were made, yet in proceffe of time (there being fet times 
appointed in former kings rai^nes) the times of neceflity grew 
too large, whereupon many fuits, troubles, and inconveniences 
did arife, and therefore the makers of the ftatute of 32 H. 8. took 
another, and more direft courfe which might indure for ever, and 
that was to impofe diligence and vigilancy in him that was to 
bring his adtion, fo that by one conftant law certaine limitations 
might ferve both for the time prefent, and for all times to come* 
'ui%. That the demandant fliould alledge feifin in a writ oi right 
not above fixty yeares next before the tefte of his writ. In «wr- 
Jaunc*^ cofinage^ aiel, entry ftir dijfeifin^ or other poffeiTary adlion upon 
the feifin or poffeflion of any of his aunceftors or predecefl!brs, of 
a feifin within fifty years : In any adlion upon his or their own 
pofieflion within thirty years : In an avowry, or conufance for any 
rent, fute, or fervice within 40 years; In zformedon in reverfion . 
or remainder, or fcire. facias upon fines within fifty yeares; and 
yet this ftatute prefixing a certain time extended not to divers 
cafes, which were within the auncient ftatutes, as to accidentajl 
fervices, as hereafter ftiall appeare. See the firft part of the In- 
ftitutes, feft. 170. 

(4) Bre<via prius impetrafa procedant, &c.] For the rule is» 
Omnis n<rva conjtitutio futnris formam imponere debet, et non prateritis* 
See a cafe upon this branch in 7 £. 1. Tho. de Redberwes 
cafe. 

And albeit B ration feith*, that omnes aStiones in mundo infra cert a 
tempora limitationem habent ; and in another place he faith, Omnis 
querela ft Jt^io infttriarum limtafa eft infra certa temporal yet fomc 

anions 
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anions were not limited by any ftatute, as by divers authorities jjb. 9.fol. 36.- 
quoted in the margent appeareth. j* *g* ^ ^ '* 

But fomewhat more is neceffary to be added to the former re- J^ £* ^ ,^' 
ports, and booke cafes before quoted in the margent, for the faid picta, lib. 1. cjm 
aft of 32H. 8. extends only concerning avowries to rent, fute, or 28. 
fervice, fo as reliefe is not within the purview of the law, for it ^^'g'®';^!?^" 
is no fervice but a duty, by reafon of the tenure and fervice*, grad! fl! a. foJ 
and albeit homage, fealty, and efcuage, and other accidental! fer- ^^ & Hb,4. foL 
vices (being fervices) are within the letter of the law, yet they 314. 
and all other accidental! fervices, gs heriot fervice, or to cover the * [ 96 3 
lords hall, and the like, for that they may not happen within the 
times limited by that aft, are by conftruftion out of the meaning 
of this ftatute of 32 H. 8. as it appeareth by the cafes quoted be- 
fore: but albeit reliefe be not within this ftatute, yet in avowry 13H. 4.fol. C. 
for reliefe, the avowant muft alledge a feifin of the fervices within ^ f^* Jt* j"™^'* 
the auncient ftatute, 'viz, Poft primam transfretat. regis Henrici in * J" ** 
GafconioMi and the feifin of the fervices is traverfable. 

And fo it is of homage, and fealty, and efcuage ; albeit the/ 
be out of the ftatute of 32 H. 8. yet arc they within the auncient 
ftatute. 

And it is to be noted, that where the tenure is by homage/ 
fealty, and efcuage incertain, and by fuite of court, or rent, or any 
other annual! fervice, the feifin of the fute or rent, or any other 7E. 6. tU. g^A 
aqnuall fervice is a good feifin of the homage, fealty, or efcuage, Br. 69. Avo%*rr. 
or other accidental! fervices, as wardftiip, heriot fervice, or the ^^'^^ ^^^ 
like: and hereby (if you (hall heedfuUy perufe over the reports foi. /il.*^* 
and book cafes before quoted) you ftiall underftand the fame the 
l)ctter. 

By this a£l it is declared, that the faid aft pf 32 H. 8. (hall not * M«' "p. 5. 
extend to writs of rieht, of advowfon, quare. imtedit, afllfe of dar- }^^ ^*i°-':i**i* 
reix prejentment, or jure patronatus, nor to any writ or right of ward, ^ 
writ of ravifliment of ward, for the body or land holden by 
knights fervice, but that thefe aftions may be maintained, as they 
might have been before the making of the faid aft of 32 H. 8. 

And feeing pcrfonall aftions are at this day more frequent, then 
they have been in times paft, it were to be wiftied for eftablifh- 
meiit of quiet, and avoiding of old fuits, that Braftons rules by 
ibme new provifion extended to them alfo, and that they were li- 
mited within fome certain time. . 

Since we wrote this commentary, there is' a good ftatute made 
concerning certain perfonail aftions, in anno 21 Jacohi regis, tdL* 
1 6m and therein a limitation fet down in the formedon in diSender, 
fbrmedon in remainder, and formedon in reverter. 



CAP. IX. 

jdD breve regis de haftardia^ utrum HP O the king^s writ of baftardy,' 
aliquis natus ante matrimonium whether one being born before 

habere poterit hareditat\ Jicut ille matrimony may inherit in like man- 

qut natiis e/i pofl matrimonium^ refpon-^ ner as he that is born after matri-' 

derunt omnes epifcopi^ quod nolunt nee mony, all the bifliops anfwered, tliat 

peffhnt ad ijlud breve rejpondere^ quia they would not, nor could not, an-' 
II. Inst, bee I fwff 
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boc effet contra eommunem formam ec^ 
cleft . ( I ) . Et rogavt runt oruu es epifcopt 
magnates'^ ut conjenttrent^ quod nati 
ante mairimonium ejjent legitimi^ ficut 
ilii qui nati funt pofi matrimoniutn^ 
quantum adfuccrjjion m harcditariam^ 
quia ecclefia tales habet pro legitmis. 
Et emnes comites et / arones una voce 
rejfcnaerunty quod nolunt Ugfs Anglta 
tttutare^ qua hucujque uftiata funt et 
approbata (2). 
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fwer to it; becatife it was iiteSAf 
aeainft the common order of tns 
church. And all the bifliops in« 
Aaiited the lords, that they would con- 
kfity that all fuch as were bom afore 
matrimony (hould be legitimate, as 
well as they that be born within ma- 
trimony, as to the fucceffion Of inhe- 
ritance, forfomuch as the church ac- 
cepteth fuch for legitimate. And 
all the earls and barons with one voice 
anfwcred, that they would not change 
the laws of the realm, which hitherto 
have been ufcd and approved. 

See the firft part of the Inftltutes, ftft. 309* 400. & 18S. (Fhi. Daftardy, sx, »2. %$. ay, %%• 
30, 33. I H. 6. 3, 11 H. 4. 84. 39 Ed. 3. 14. 44 Ed. 3. la. l^ Rep, 7».) 



V)(fe Decret. 
Grcgorii 9. fol. 
260. col. I. 
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GUnv. li. 7. 
c. 15. 



Braa. li. 5. fo. 
416, 417. 
Ficta,lib.6.cv38. 
F«rtefcuec. 39. 
2 1 A(r. p. 20. 



4B. X.Stat, de 
Bigamis, c. 9. 
fimile. 



NCUnv.aldfuittC. 



( I ) Contra eommunem fcrmam ecclejiar^ &c.] For the better dn- 
derllanding of this branch, it is to be known, that in the time • of 
pope Alexander the third, (who lived anno Domini ii6o, which 
was anno 6 H. 2.) this confticution was made, that children 
borne before folemnizaiion of matrimony, where matrimony fol- 
lowed, (hould be as legitimate to inherit unto their aunceftors, as 
thofc that were borne after matrimony, and thereapon the ftatute 
faith, Ecchjia tales habet pro legitimis. 

Of this "canon, or conftitution Glanvill writeth thus, Orim ejt 
quafiio, ft quis antcquam tater mairem fuam defpon/averat fiterit ge^ 
nitus vel natuSf utrum talis Jilius Jit legitimus hares^ cum poftea ma^ 
trempam de/ponfaverat : Et quidem licet Jkcundum canones et k^s 
Romanas talis fiius fit legitimus hares, tamen fecundum jus et conjue^ 
tudinem regni nullb modo tanquam bares in b^r edit ate fuftinetur^ • vrf 
h^ereditatem de jure regni petere poteft, 

And herewith dOe aeree not onely other anncient authors, hot 
the confiant opinion of the jadges in all fucceffion of ages ever 
fmce, of the auncient law of England. Hereupon theffc two con- 
clufions doe follow : 

1. That any forein canon or conflitntion made by authority of 
the pope, being (as Glanvill faith^ Contra jm et confattudirum 
regiij bindeth not untill it be allowed by ad of parliament, which 
the bilhops here prayed it might have beene ; for no law, or cuf- 
tome of England cin be taken away, abrogated, or adnnlled, but 
by authority of parliament. 

2. 1 hat although the bilhops were fpirituall perfons, and in 
thofe dayes had a great dependency on the pope, yet in cafe of 
generall baftardy, when the king wrote to them to certifie, who was 
lawfull heire to any lands, or other inheritance, they ought to 
certifie according to the law, and cuiloroe of England, and not 
according to the Romane canons, and* conftitutibn's, which wci^ 
contrary to the law, and cuftbme of England, wherein the bifhops 
fnight at this parliarhent to be reUeved. 

See the flrit part of the InlHtutes, fe^;. 399, Be 400. and adda 
tbeseunto : 

4gfe ^mt^ 4^r. Si Nicholaas de lewktnor pat' Tbwa* dt iwrff* 
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iior fmt feifitusy Off. de manerio de Sotabmjms quod Hogerus dt Lewii" P»ft*- }% B. 1. 
nor tenet, qui dicit quod iffe eft frater i^us Thonue antenaius de eedem ^^^^^^^^f 
Patre, ^ eadem matre^ & eft Jeifitus de fradiStis tenementis^ ^ clamat Mordaunc'. * 
per eundem difcenfum^ et petit judieiu, Thom^ die* quod Rogerus non vide Mic 
poteft clamare per eunde defcen/iim^ quia dicit quod idem Rogerus natus |^e. i. in Banc 
fmt extra fponfalia, ^c. Et quia idem Tbo* non poteft didicere, quin Rot. 119. 
idem Rogerus fit frater ip/ius Tho^ antenatns de eodem patre, ^ eadem Hertf. Tr. 
matre, ^ poft mortem pradiSi Nicholai patris, ^V. intravit in eifdem ^^^'h *^i 
tenementis ut filius ejus ^ hares^ • confederatum eft quod pradiOuM * judgement! 
Rogerus ind^ fine die. Et Tho, Nicb, cap* per ajjifamt et fit in mi* 
Jericordia, ^c» 

Note by this judgment, that the baflard eigne to this intent is 
accounted heire, and of the blood with the mulier puifne, as the 
mulier puifne cannot have an aflife of mbrdaunc* againft him. 

We remember not that we have read in any book of the legi- 
timation, or adoption of an heire, but onely in Bradon, lib. 2. cap. 
29. fol. 63. b. and that to no little purpofe ; but the fureft adoption 
of an heire> is by learned advice^ to make good alTurance of the 
land, &c. 

(2) Et omnes comitesy et bar ones y una<uoce refponderunt quod nolunt See the firft part 
leges Anglite mutare qua hucujque ufitata fimt et approbataC^ The 0^ the Infticutes^ 
nobility of England have ever had the laws of England, m great *^^* ^®^ 
eftimation and reverence, as their belt birth-right, and fo have the 
kings of England as their principall royalty and right belonging 
to their crown and dignity : this made king H. i. that noble king Chart. Hen. 1. 
firnamed Beauclerk, to write to pope PafcalT, Notum babeatJanSlitas 
'ueftra, quod me 'vi'uente (auxiliante Deo) dignitates et vfus regni [ 98 1 

noftri Anglia non imminuenturt et fi ego (quod abfit) in tanta me de* 
jeSiione ponerem^ optimates mei et totus Angli^e populus id nullo modo 
pateretur. 

And it is worthy the obfervation, how dangerous it is (as clfc- 
where hath been often noted) to change an ancient maxime of tho 
common law. 

Some have written, that William the Conquerour being borne j?^'^^^*"'! Malmr. 
out of matrimony, Robert his reputed father did after marry Arlot |l^ A'/u'[phut! 
his mother, and that thereby he had right by the civil and canon nb, g. cap. 19. 
law, but that is contra legem AngUds, as here it appeareth. And See the Cuftum- 
during this parliament in the 20 yeare of H. 3. it may be col- erdeN0r.ca.a7. 
lefred by the 23. and 24. epiflles of Robert Groftead then bilhop ^^' *♦* * ^ 
of Lincoln, dir^ded to William Rawleighe (prieft) then one of 
the kings juftices, that this matter to bring the nati ante matrimo* 
nium to be made legitimate w^ vehemently laboured by the clergie; 
and in the 26. epiiUe to the bifliop of Canterbury, he findeth wult 
with the arch-bilhop, for that the king and his councell had re- 
folved that the law and eudome of the realme in this point ihoul4 
continue ftill : whereby it appeareth, .that not onely the nobles, 
but the king himfelfe was againft it. 

And in the letters, which all the nobilitie of England by aflent Rdt»Par. 2S E.f . 
of the whole cominalty afl'embled in parliament at Lincoln wrote •?"** Lincoln, 
to pope Boniface, it is thusconteyned. Ad ob/er*vationem et drfenfimem 
bbertatum, con/uetudinum, et legum patemarum ex debito prajiiii facra* 
menti aftringimuTy qua manutenebimus toto pofie, totijque *vir:bu5 cum del 
auxilio defendemusy nee etiam permittimus aut aliquatenus permittem/ts, 
ficut nee pojpmus nee debemus pramijffa tam injolita, indebita^ praju* 
dkiaiiay 4t alias inaudita dominum noftrum regem, etiam fi *velletf fa* 

I z ' cere. 
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Mcrton* 



Cap. (^. 



Jus coreoae* 



Lib. 5. fo. 1. tec, 
Caudries cafe. 
I part of the In- 
ftitutes, § 534. 

Brafton, lib. 5, 
fo. 416, 4x7. 
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Sec the laft 
cha. of Merton 
the like. 
12 A{(, p. 20. 



lira/l. 1;. 5. fo. 

4.1C. 

T Icta, 11. 6. 

cap. 38. 

47 E-,3- M. 
2t E. 3. 49. 






cere,Jeu quomodoUbet attempt are : (and tliere the inconveniences arc 
fet down,) pracipiie cum pramijfu ccderent manifefte in exheredationem 
juris corona regis Anglia et regia dignitatis, ac fuhverfionem fiatus 
ejufdem regni noioriam, nee non in prajudicium lilertatum, confuetu- 
dinum, et legum paternarum. Sealed by the feverall feales of armes 
of 104. earles and barons, and in the name of all the comminalty 
of England. And to that elFcft king E. i. wrote alfo to the 
pope. 

Leges Angliie,^ Here our common lawes are aptly and properly 
called the lawes of England, becaufe they are appropriated to 
this kingdome of England as moft apt and fit for the government 
thereof, and have no dependancy upon any forreine law whatfoever, 
no not upon the civill or cannon law other then in cafes allowed 
by the laws of England, as partly hath been touched before : and 
therefore the poet fpake truly hereof, Et penitus toto di<vi/os orBe 
Brittannos ; fo as the law of England is proprium quarto modo to the 
kingdome of England ; therefore forrein precedents are not to be 
objefted againll us, becaufe we are not fubjeft to forrein lawes. 

And it is a note worthy of obfervation, that where at the hold- 
ing of this parliament in ayino 20 H. j. and before, and fome 
time after, njany of the judges and juilices of this realme were 
of the clerey, as biihops, deanes, and priefts, and all the great of^ 
ficers of the realme, as lord chancellor, treafaror, privy feale, 
prefident, &c. were for the moft part of tlie clergy ; yet even in 
thofc times the jiJdges of the realme, both of the clergy and laity, 
did conftantly maintaine the lawes of England, fo as no incroach« 
ment was made upon them or breach unto them by any forreine 
power, as partly hath been fliewed in Caudries cafe : and many^ 
more judgements and authorities in law might be produced for 
the manifeilation thereof: fee the firft part of the Inftitutes, many 
of the clergy judges and juftices of the realme of ancient time. 

Et rogarunt omnes epifcopi , magnates ut confentirent, &c.] Here 
was the niotion and requeft, but Bradlon faith, Rogarunt regem it 
magnates : et omnes comites et harones una *voce refponderunt, Nclumus 
leges Anglia mutate, \3c, for io it is in ancient toanufcripts. 

This is the firft of this kind, that we remember, that hath been 
piintcd, for it :s to be underftood that by the parliamentary order 
all motions and petitions made (as this was) though they were de- 
nied, and never proceeded to the eftablifhment of a flatute, yet the 
fame were entered into the parlitiment roll together with the aur- 
fvvers thereunto: but this is the firil of this kinde (as hath been 
faid) .that hath been printed. 

And yet in our books this is called a ftatute, for Sir Galfred Je 
Scrope chiefe juflice faith, before the ftatute of Merton the party 
pleaded not gen'i-ral baftardy, but that lie was borne out of efpou- 
fals; and the biihop ought tocertific whether he were boinc before 
efpoufals or not, and according to that certificate to proceed to joidge- 
ment according to the law of the land : and the prelates anfwered 
that they could not to this writ anfwcr, and therefore ever fince 
fpecial baftardy (viz. that the defendant, &c. was borne before ef. 
poufals) have been tried in the kings courts, and generall baftardy 
in court cbriftian; and herewith agrecth our old books and the con- 
ftant opinion of the judge* ever fince.- 

Now for that this point was rcfolvcd in parliament, it is here in 
a lar^e fenie celled a ftatute. 

. CAP, 
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CAP. X. 



pROVISUM eft infuper^ quod 
quililet liber komo (4), qui fee ^ 
. tarn debet ( i ^ ad comitatum^ trithin-' 
gum (2), hundrediim et ivapenta- 
gium (3)5 vel ad curiam dominifuiy 
iiberepojjitfacere attorr.atum ( 5 J fuu?ny • 
adfeilas itlaspro eofaciendas \b)* 



TT is provided and granted, that 
every freeman, which oweth fuit to 
the country, trything, hundred, and 
wapentake, or to the court of his lord, 
may freely make his attorney to do 
thofe fuits for him. 



(Fitz. Attorney, 106. Reglft. 172. F. N. B. 156, &c.) 



(i) SeSlam debet,"] Nota, There be two kinds of fuits, viz, fuit 
reall, that is, in refpeiSl of his refiance to a lector tourne: and fuit 
ffervice, that is, by rcafon of a tenure of his land of the county, hun- 
dred, wapentake, or mannor whcreunto a court baron is incident : 
before this ait every one thai held by fuit fervice ought to appeare 
in perfon, becaufie the fuiters were judges in thofe courts, otherwife 
he fliould be amercied, which was mifchievous, for it might be, 
that he had lands within divers of thofe feigniories, and that the 
courts might be kept in one day, and he could be but in one place 
at one time: bat this ftatute extends not to fuit reall, becaufe he 
cannot be within two leets, &c. 

(2) Tritbingum or tr it hinge.'] Here it fignifieth a court which 
confilleth on three or foure hundreds, and doth not here fignifie a 
lector vifew off ankpledge. 

(3) VVapentagium.] That, which in forae countries is called a 
hundred court, iu fome countries is called a wapentake. * ^od 
AngU 'vocant hundredmn fupradiSii comitatus ^vocant sjuapentagium. 
Now the reafcn of the name was this: when any on a certaine day 
and place took upon him the government of the hundred, the free 
fuiters met himwith hunces, and he defcending from his horfe, all 
lofe up to him, and he holding his launce upright, all the reft, in 
figne of obedience, with their launces touched his launce or wea- 
pon: for the Saxon word ^'apcn, is weapon, and tac, is ta^us, or 
touching: and thereof this affemblie was^ called wapentake, or 
touching of weapon. . 

Now albeit he that holdcth by fuit fervice may make an attor- 
ney, yet that attorney cannot fit as judge, as the free fuiter himfelfe 
might doe, for he cannot depute another in his judiciall place ; and 
tlie words of the Ilatute be, Libere pojjit facere attornatum ad fedas 
illas pro eo faciendas, 

(4.) Liber homoJ] This doth extend to free-holders in ancient 
demefne, but not to copie-holders. 

(5) Facere attornatum.] He muft make a letter of attorney 
under his feale, which the fteward ought to allow ; and if he doe 
not, the fuiter may have a writ out of the chancery for the allow- 
ance of him: or if he doubted that he ihould not be allowed, he 
might have a writ before- hand to receive him as attorney: and 
filch a writ (hall ferve during the life of the tenant, &c. for the words 
of another writ be, Et quia virtus bre^ium mjlrorum de huju/modi 

I 3 attornato 



41 E. 3. Avowry 
77. Vid. Gloc. 
c. 8. 
W. 2. cap. 10. 



Lamb. int. leges 
£d. regis, nu. 34« 
Magna Cart. 
c.35.TcmpsE.i, 
Attorn, io6. 
Regift. 172. 
23 E. 3. cap. 4. 
F N.B. 156. 
* Lam. verbo 
cencuria int. 
leges Ed. regis, 
nu. 33. Bradooy 
lib. 3. 



Mirror, cap. 5. 
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Temps E. i. 
Attorny 106. 

F.N.B.156.E. 
W. I. cap. 33. 



F.N.B.IS7. 



UP^ 



Cuftumieir de 
Nora. cap. 65. 



Mcttm* 



Cap. II. 



fittomatofacietuio tirmimm non capita nee terminus limitatur durantihus 
ferfoms^ l^c, * 

What fuch an attorney may doe^ and who cannot be attorney, 
fee the ftatutedf W;i. 

(6) Ad fe3as illas fro eo faciendas.'] So as by force of this adl he 
pay doe 'i'uch fuit, as the f ree-hplder opght to doe. 

See the J^egifter 19. This a£l e^tendet]^ to juitices b 



CAP. XL 



T\ E male/afftribuf in parch, tt v't- Q^ ON C E RNING trcfpafles in 



T/tf r/V J ( I ) nondum ejl dijcujfum^ 
quia magnates petierunt propnam pri- 
Jonam ^2) de illisy quas caper ent in 
parcis^' et vivariis fuis. ^od qui- 
dem dominus rex contr^dixity et idea 
differtur. 



parks and ponds it is not yet 
difcufled; for the lords demanded the 
proper imprifonment of fuch as diey 
fhould fake in their parks and ponds, 
which the king denied j wherefore it- 
was deferred. 



(-1) Fivarium.'] Is a word of a large extent, and «r nji termini 
IJ'gmfieth a place in land or water, where living things be kept. 
IWoli commonly in law it iignifieth parks, warrens, and piichanes 
or iifliings ; here it is taken for warrens and fiihings, lor that parks 
were named before. 

(2) Profriam frifonam.'] This petition of the lords in parlia- 
ment flboa upon three branches: 1. That they might imprifon 
ftch as they fliould take in their parks or vivaries, which feemed 
to be againft the 29 chapter of Magna Charta. 2. That they 
ihould have propriam prifmam^ a prifon of their owne, which no 
1^ the. like b^ fabje^ can have; for all prifons or gaoles are the kings prifons or 
fore, cap. 9. gaoles, but a fubjedl may have the cuftodie or keeping of them, 
3> That they (hould not be impriibned in the common gaple. AU 
H^hioh dominus rex coutradixit* 



STATUTUl* 



Marlebridge, 
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STATUTUM DE MARLEBRIDGE. 
Ediium 52 H. ///- Anno gratia 1267/ 

MarlehridgeA Now called Marlehorough, a town in Wildkire, the Polyd. Virg» p. 
grcateft fame whereof is xh& holding of this parliament there. Hett" 3H» •o* 
ricus 'veroy i5Jc, Concilium convaca^vit Mj,,rlehrigium, quod eft pagus 
ttlebris comitaius Wilcerice^ qui in eo conv^ntu primum leges cAfe lata^^ 
l^ prajertim Magnte Churt^e de concilii fenientia appr<^andas^ deinde , 
.^lias condendas cura^vit^ qua ad ftatum et commodum regnl maxime 
conducerent. 

This towne in our books is called a citie, and the freemen thereof 39 E. 3. io. 15. 
citizens. 

52 H. 3.] This king raigned longcft of any king fince the con- 
quclt, or before, that we remember; for he j-aigned 56 yeares. 
But the great and famous queene Elizabeth was of greater yeares 
then any of her progenitors, foj fhe attained neere to 70 yeares. 
So king H. 3. raigned longeft, and queen Eliz. lived longeft. Slie 
raigned the yeares of the emperour Auguftus, and lived the yeares 
of king David. 



j^NNO gratia MXCLXFIL 
regni autem domini Henrici filii 
regis y^hannis ^uinquagefirm fecundo^ 
in o£iabis 5. Martini^ providenie ipfo 
do?nino rege^ ad rcgni jui AngUa me^ 
iiorati9nem^ et exhibitionem jujiitia 
(prout regalis officii expofcit utilitas) 
pleniorem^ convocatis dlfcretioribus ejuf- 
dem regr.i^ tarn majoribus quam mino^ 
ribus : provifum ejl et Jiatutum^y ac 
concordatum et ordinatum^ ut cum reg- 
num AngUa muliis tribulationibus et 
dijentionum incommodis nuper effel de- 
preffum^ reformatiqne legum et jurium 
(quibus pax et tranquiUitas incolarwn 
ccnfirvetur) indigeat^ ad qucd remt^ 
dium falubre fer ipfum regem et fuos 
fideks oportuit adhiberi: prvuifwnes^ 
ordinationes-ietjiatut^fubfiripia^ab om- 
nibus r egni ipjius incoiisj lam majoribus 
quam minor ibus^ firmiter et inviolabili* 
Ur temporibus perpeUtisjiaiu^rit obfer* 
-vari* 



T N the year of grace, one thoufand 
two hundred lixty feven, the cv/o 
and fiftieth year of the reign of king 
Henry, fon of king John, in the Utas of 
St. Martin, the faid king our lord pro- 
viding for the better eftate of his 
realm of England^ and for the more 
fpeedy miniftration of juftice, as be- 
longed! to the office of a king, the 
more difcreet men of the realm being 
called together, as well of the higher 
as of the Tower eftate : it was provid- 
ed) agreed, and ordauied, that whet^- 
a$ the realm of Eogknd of late had 
been difquieted with manifold trou- 
bles and difienfiunsL; for reformation 
whereof flatutes anc^ laws be right 
neceffary, whereby ^ic peace and 
tranquillity of the people muft be ob- 
ferved: wncrein the king, intendmjg 
to deviie convenient remedy, hath 
made thefe a^, ordinances, and ftt^* 
tutes underwritten, which be wilk-th 
to b. observed for ever firmiy and in-, 
yiolably of all his fubjeds, as well 
kigb as low* 

I 4 This 



fQlf Marlebridgc. Cap. i. 

This generall preamble to all the llatutes of Marlebridgc doth 
coniift on foure parts. 

1. The end wherefore thefe ftatutes were made, for fapiens 
\ncipit afine^ and that is two fold; i. ad meliorationem regni Anglian 
2. Ad exhibitionem jufiitia (prout regalts officii expo/cit utilitas) pU" 
niorem, 

2. Of what numbers this parliament confi fled, cff^i/oftf/// ////rr^- 
tioribus ejufdem regni, tarn majoribus, quam minor ibus. 

3. .What was the caufe of calling this parliament, cum regni 
Anglic mult is tribulationibus et dij/entionum incommodis nuper ejfet <//- 

r I05t I pre[fum. The many fearfull and dangerous troubles and dilTentions 

r '^ . between the king and his barons, which I had rather you ihould 

reade in hiftory, then I ihould relate, grew originally out of this 

root, that the king fometimes allowed, and fometimes difallowed 

Magna Charta, and Charia de Forejia. 

4. What ihould be the remedy that peace and tranquillity might 
enfue. Ut cum regnum tffc, reformatione legum et jurium quibus pax 
et tranquilUtai incolarmn con/erveiur indigeatyod quod remedium faltibre 

. per ipfuin regem et fuos jidcles pro'vifioncs^ ordinationeu et fiatuta 
fuhjcripta, ab omnibus regni fuis incolis 1am majoribus quam mi^ 
noribus Jirmiter et inviolabiliter, temporibus perpetuis Jiatuerit ob- 
fervari. 

This remedy that ihould for ever in all future times be inviolably 
obferved, confided upon two parts, 

1. For eilabliihing of Magna Charta^ and Charta de Forefia^ 
whereof more ihall be faid when we come to the firil chapter. In 
the meane time, this is to be obferved, that after this parlia- 
ment neither Magna Chart a^ nor Charta de For eft a^ was .ever 
attempted to be impugned or queftioned: whereupon peace and 
tranquillity, whereof this preamble fpeaketh, have ever iince en- 
fued 

2. For enabling of new l^wes, or declaring of old, with addition 
of great punifhment» 



c A p: i. 

f^VM autem tempore turhationis '\X/' HERE AS at the time of a 

^ nuper in regm Anglics fuhartee^ et ^ commotion late ftirred up 

delnceps multi magnates et aliijujiitiam within this realm, and alfo fithence, 

indignati fuerint recipere per dominum many great men, and divers other, 

regem^et curininfuanUi prout debuerunt^ refufing to be juftified by the king 

et confueverunt temporibus pradecejfo- and his court, like as they ou8;ht and 

rum ipjsus domini ngts^ et etiatn tern- were wont in time of the king's noble 

porefuo: fed de vicinis/uis^ etaliis per progenitors, and alfo in his time; but 

feipjos graves ultiones ficerint^ et dif- took great revenges and diftrefl'es of 

triSfioneSy quoufque redemptiones reci- their neighbours, and of other, until 

perent ad voluntatem Juam, Et pra- they had amends and fines at their 

terea quidam eorum^ fe per minijfros own pleafure; and further, fome of 

domini regis jufticiari nonpermittanl^ them would not be juftified by the 

ne£ fujiineant quod per ipfos Uhsrentur king's officers, nor would fufter them 

dt/iri^iones^ quas authoritate propria to make delivery of fuch diftrelTes as 
■ " fecerint they 
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fecerintadvoluntaiemfuam, Provifum 
efiy concordatum et concejfum^ quod tarn 
majores^ quam mlnoreSj jujiitiam ha- 
leant et reclptant ( I ), in curia domini 
regis (2). Et nullus de catero uU 
tiones^ aut diJiriSiiones faciat per vo^ 
luntatem fuam (4), abfque confidera^ 
tione curia domini regis (3^, Ji forte 
dampnum vel injuria Jibi fiaty unde 
emendas habere volueritde2X\<{MOvicino 
fuoy five major e five minore. Super 
articulo autem fupradiSio provifuni ejl 
et concej/itrjif quod ft quis de catero ul- 
t tones hujufmodi capiat per voluntatem 
fuam propriain abfque confideratione cu- 
ria domini regis (ut pradi^um efi) 
£t inde convincatur^ punigtur per re- 
demptionem ( S )> ^/ hocfecundumquanti- 
iatem delimit. Etfimillter * fi vicinus 
fuper vicinum fuum faciat di/iriSfione 
fine confideratione curia domini regis^ 
per quod dampnum habeaty puniatur 
eodem modo^ et hoc fecundum quantita^ 
tern deiiJfi. Et nihilominus fiant 
emenda plene et fufficienter eis^ qui 
dampnafiijiinuerunt per hujufmodi aif- 
tri^ionem. 



they had taken of their own authority: 
it is provided, agreed, and granted, 
that all perfons, as well of high as of 
low'eftate, fliall receive juftice in the 
king's court; and none from hence-- 
forth fliall taken any fuch revenge or 
diftrefs of his own audiority, without 
award of our court, though he have 
damage or injury, whereby he would 
have amends of his neighbour either 
higher or lower. And upon the fore- 
faid article it i$ provided and granted, 
that if any from henceforth take fuch 
revenges of his own authority, with- 
out award of the king*s court (as be- 
fore is faid) and be convidfc tnercof, 
hejhall be punifhed by fine, and that 
according to the trefpal's. And like- 
wife if one neighbour take a diftreft 
of another vvithout award of the king's 
court, whereby he hath damage, he fhall 
be puniihed in the fame wife, and that 
after the quantity of trefpafs. And 
neverthelefs fufficient and full amends 
fliall be made to them that have fuf- 
tained lofs by fuch diftreffes. 

* [ 103 ] 



(Mert. cap. iz. iz Rep. 13. xi H. 4. 2. 17 Ed. 3. 9. 2lnft. 162.) 
This firft chapter confilleth of a preamble, and the body of the 

aa. 

The preamble (hews the mifchiefs, which were foure. 

1. That in the time of the late troubles, great men and others 
refufed to be jufllfied by the king and his court, as they ought, for 
here it is faid, tJtulti magnates et alii indignati fuerint reciperejuftitiam 
fer dominiim regewy et curiam fiiant, 

2. Sed graves ult tones fecerint. That they (refufing the courfe 
of the kings lawes) tooke upon them to be their owne judges in their 
ddvne caufes, and to take fuch revenges as they thought fit, untill . 
they had ranfomes at their pleafures. Aliquis non debet effe judex in Rtgula. 

fua propria canfa^ 

3. That feme of them would not be juftified by the kings 
officers. 

4. Nor would fufFer them to make delivery of fuch diftrefles, aji 
they had taken of their owne authority at their pleafure. Here 
you may fee the defers ofadifordered and troubled ilate. 

The body of the a6l confifteth of divers branches. 

Firft, a remedy in generall for all the faid mifchifes. 

(l ) Provi/um efi, concordatum, et concejfum, quod tarn mtyores quaiti 
^noreSi jujlittam haheant et rectpiant in curia domini regis,^ This is 
the golden met wande^ that the law hath appointed to meafure the 
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. cafes of all and fingular peribns, high and low, to have aod i?- 

«H.4-i9.Gafc. ceive juftice in the kings courts; for the king hath diftributed hjs 

*4H.8*cap.iz. judiciall power to feverall courts of juftice, anid courts of juftice 

•as H. 8. cap. 21. ought to determine all caufes, and that all private revenges bee 

avoided. 

Upon this general! law, foure conckfions doe follow. 
I. That all men, high and low, muft be juitificd, that is, have 
and recei\^e juftice in die kings courts of jifftice. 
Scecip.lcinerjs, 2. That no private revenge be taken, nor any man by his owne 
Artie.. uU. arme or power revenge himfelfe : and this article is grounded 

UjX)n jthc law of God, <vindidJa . efi mibi et ego retribuam^ faith Al- 
mighty, God. All revcn;re mufi: cojne from God, or from his lieu- 
tenant the king, in fome of his courts of juftice. 

3. That all the fubje^s of the realme ought to be juftified, that 
is, fubmit themfelves to the kings olficers of juftice according to 
law. 

4. That they ought to fuffer replevies to be niade according to 
the law, to the end that men may poffefTe their horfes, beafts, and 
other cattle and goods in ptf ace, whereof they have fo great and 
continuall ufe« Sec hereafter cap. 4. ' 

(2) In curia domlni regis, ^ Thefe words are of great importance^ 
for all caufes ought to^be heard, ordered, and determined before 
the judges of the kings courts openly in the kings courts, whither 
all perfons^mav refort; and in i;o chambers, or other private places: 
for the judges are not judges of chambers, bijt of courts, and there- 
fore in open court, where the parties counceU and attorneys attend, 
ought orders, rules, awards, and judgements to be made and given* 

[ 1^4 ] *'*3 not in chambers or other private places, where a man may lofe 
his caufe, or receive great prejudice, or delay in his abfence for 
want of defence. Nay, that judge that ordcreth or ruleth a caufe 
• in his chamber, though his order or rule be juft, yet ofFendeth he 
^ the law, (as here it appearcth) becaufe he doth it not in court. 

Seneca. And the opinion is good, and agreeable to this law, qui aliquiti fia- 

tuerit parte inaudita alter a, aquum licet ftafuerit, baud aquus fuerit : 
Neither are caufes to be heard upon petitions, or fuggeftions and 
references, but in curia domini regis. 

(3) Et nuUus de catero ultiones aut difiriSiionesfaciat per njoluntatem 
/nam ahfque conjideratione curia domini regis.] The firll claufe Was 
affirmative: this claufe, for the more furety, is in the negative. 

(4) DiJiriSiiones faciat per *voluntaiem/uamJ^ That is, taking dif- 
treiles not according to the law, as for fervices, rents, or for da- 
mage fefaunt, or for other lawfull caufe, but for revenge without 
canfe, ofMs owne head and will, that is, to be his owne judge an4 
carver, to fatisfie himfelfe without any lawfull nieane or courfe of 
law, and fo it is to be underftood through this whole chapter: for 
this chapter is to be underftood de uhionibus, of revenges, which are 
of two natures, 1. perfonalJ, as by combat, imprifonment, and the 
like: 2. By diftrefles, that is,revengefull taking of|{bods. Con- 
cerning takings in nature of diftrefles, proyifion is made in the 
next three chapters. 

I part Infti- ( j) Pimiaiur per redemptione,"] For this word (redemptio) and the 

Hw w 4^** figmficatioti thereof, fee the firft part of the Inftitutes, fedl. 194, 
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CAP. II. 

XJ^ULLUS infaper major (i) w/ J^OREOVER, Hone (of wh;^ 

"*■ minor dl/tringat aliquem ad v#- eftate focver he be) (hall dif- 

niendurrb ad curiam fuamy qui nonfii train aiiy to come to his court, which 

depodofw^ oMtfufer ipfum mn habeat h not of his fee, or upon whom hd 

jurifdiSfiomm pep hundredum^ wapen- feath nojurifdidion, by reafon of hun-> 

tagiUm, vel balivam (2), qua? fua fit dted, or bailiwick; ngr Ihrfl take diC* 

nee diJiri£iiones faciat extra feodum treflfes out of the fee or place i^ero 

fuumyfeu locum ubi balivam babeatj he hatji no bailiwick or jurifdidion; 

veljurifdiSlionem. Et qui etmtra hoc and he that offendeth againft this fta- 

ftatutum feceriif puniatur eodem modo^ tute, fliall be punilhed ia like mannef, 

ei h^cfecundum delicti qtMntitaUf^, ^ and that according to the quantity 

^Mm quaUt^tem^ and quality of the trefpafs. 

(FUz. Barre, aSi.) 

(l) Nullus infuper major, ^f.] This chapter concerning diftref- rieta,li.». ca- 
fes enable th three things : i. That no man ihall diftreine any to ^* 
come to his court but fuchas be within his fee; this is intended jigrg'^J] J ' 
of ittlt far vice in refpedt of a feigniory, and not of fait reall in Artie, clek c. 6. 
refped of reliance. 2. Or that he hath jurifdifiion by hundred, Arcic. fuper 
wapentake, or bayliwick. 3. That he ihall not take di£^ «»f^* c*P« '*• 
trefTes out of his fee or place where he hath a bailiwick or jurif- 
di^tion. 

This chapter is a declaration of the common law, faving for the 41 ^* 3- *S- 
penalde hereby inflided ; and therefore if A, diftreine B. and io a +7 JB. 3. 7. 
wplevie A. avow as lord for rent or fervice, B. plead hors defin/ee, 
and it is fbnnd for B. A. ihall not in thi^ replevy be punifhed by £ IO5 ] 
*anfome, &c. according to this aft> but hee muft have an adioa r^ j^^^ 
upon this ftatute, etjtc dejimilibus. ^ ^.' 3* il* 

(z'. Infra haliuam,'] Here bali'ua is well expounded by the. 19 J^. 3. Barre 
ftatute it felfe, for it fignifieth here juriididion, and therefore k is a^i- 
\»tt faid, infra bali'uamfeujurifdiaiwm* «? ^* *' ^""^ 

IX R. 2. Avow. 87. 18 £. 2. Aaion fur le ftat. 85. F,N3. 89^ 90. 

CAP. III. 

C*/ quis autem major vel minor per-* T F any, of what eftate foeyer be bt^ 

mitt ere noluerit liberari per minify will not fuffer fuch diftrefies as hqt 

trot domini regisy fecundum legem et hath taken, to be delivered, by tho: 

confuetudinem regni^ diflri£f tones quas king's officers, after the law ana cuf- 

fecerit : aut etiam fuftinere noluerit torn of the re^me, or will not fufi^r. 

fummonitionesy attachiamentOy execu» fummons, attachments, or executions 

tiones judtciorum curia domini regis of judgments given in the king's 

yiVr/fecundumlegemet confuetudinem court, to be ctone according to the 

j^egni ut praedid' eft puniaiur modo la^ and cuftom of the realm, as is 

pradi^oy aforeCud, 
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prad'iSlo^ tanquamfe jujiiciari non per- aforefaid, he fhall be puniflied in man- 
mittertSj et hoc fecundum delicti quan^ ner aforefaid, as one that will not obey 
tit at em, Et ft quis major vel minor the law, and that according to the 
dijiri^ionesfaciatfupertenentemfuum quantity of the offence. And if any, 
pro fervitiis et confuetudinibuSy qua of what eftate foever he be, diftrain 
Jihi deberidicaty vel pro re altera^ unde his tenant for fervices and cuftoms 
addominumfeodi pertineat diJiriSfiones being due unto him, or for any other 
facere^ et pojlea convincat"* ^ quod te- thing, for the which the lord of the 
nens ea fibi non debeat : non ideo pu- Fee hath caufe to diftrain, and after it 
niatur dojfiinus per redemptionem^ ut is found that the fame fervices are not 
in fupradi^fls caftbus^ft permittat dif- due, the lord fhall not therefore be pu- 
tri6t\ones deliberari fecund^ legem et niflied by fine, as in the cafes afor«- 
conj'uetudin' regniyfedamercieturyVelut faid, if he do fufFer the diflrefles to be 
bq^enus confuctum ejl^ et tenens damp" . delivered according to the law and 
na fua recuperet verfus eum. cuflom of the re^mj but fhall be 

amerced as hitherto hath been ufed^ 
and the tenant fhall recover his da- 
mages againfl him. 

W. I. cap. 17. (Bro. Trefpafs, 16, 384. 5 H.7. c.9.) 

This chapter confiftcth on three branches. 
Rff-ift.. 97. I. That all of what eftate foever, fhall fufFer fuch diftreffea 

as have been taken to be delivered by the kings officers after the 
law and cuHome of the realme. But if any will not fufFer them to 
be delivered, it is no good rctume for the fheriffe to fay, that he 
was refilled, for he may take/^ comitatus. 

2. That all fhall fufFer fummons, attachments, or executions of 
judgements in the kings court, &c. 
44 £.3.20.1*1.4. 3. If the lord diftrein his tenant for cnftomes, fervices, or 
fi>l II. any other duty, which the lord ailed ged to be bchinde, if it be 

Bevils cafe. li. 9. found that it is not beJiinde, non puniaiur dominus per redemptionem^ 
Combes cafe. ^^' ^^'^ ^^ ^^ common law an adlion of trefpaiFe 'vi et armis in 
that cafe did lie. 

This branch is interpreted that the lord fhall pay no fine, and 

therefore iince this ad by a confequent no adion of trefpafFe quare 

'vi et armis lieth agaii^ the lord in this cafe, for then he fhould pay 

a fine. 

41 :e. 3. 26. • - The former chapters inflift punifhment, where the diftrelFe is 

44 E. 3. 13. unlawfull, for that, he that diftramed had no feigniory or jurifdic- 

28 E. 3. 97. tionat all, or diftrained out of his fee or jurifdidlion, &c. But in 

10 £^4! 7. *^^^ ^^^ branch, he which diftrained had a lawfull feigniory, and 

20 E. 4* 3! diftrained within his fee and feigniory, and fo this cafe difFereth 

21 £. 4. 3. from the other, (although in truth nothing was behinde.) But 
2 H. 4. 4. this • is to be intended where the lord himfelfe doth diftrain ; for 
Th? 6*6^^ if his bay lie take a diftrefFe, where nothing is behinde, there an 
9 h! 7. 14. adlion of trefpafle, quare nji et armis lieth againft him, becaufe the 
Combes cafe. bay lie is not dominus\ and fo it is againft a guardien in focage. 
ubi fupra. And if the lord himfelfe doth cut any wood, or break the houfe, 
9 ^- ^- *°- or feed the ground of his tenant, or the like, which he doth not 
^ R.^i/^* in refpefl of his feigniory, there an aftion of trefpafFe, yw^r^ 'vi 
|?er»t 5! et armis lieth againft him, for he doth not thefe things as dominus, ^ 

And 
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for IL^. rr fctr jsltts nsair, fee tiic lewe fcr y^juw ibaU ^Ic* ^| t^ k *^ 
faliT ijc.; r -I 1/ ib« Lifcj pc: 03t ^ k£« fvV ycjinc** or iiiTei* ^^ j|^ ^; j-^''* 
U12 -'-— ' :rr 2fr, cr cr^ izy ^ noi Ji$ /.^nus tL< k&< ih»U * 



CAP. IV. 

T^ULLVS iu c^fr:y::^:JMC{ri '^ONE from hcivxfortH ihall 

fi: r-\'7::Kfs qu^s fi.frU extra coule any *iiftrcis that he hath 

amitatum in fks ccpus' f:,criiit. Et taken, to be dnrcji out of the county 

fi vu'iK'^s bic fectrit tkpcr vii^iM where it \va5 taken ; and if one neigh'* 

Jkurrtj ft per v:.':tj::s:frz jijJKj it fat hour do fo to snother of his own aU'* 

judlcio^ funititur per redf:nptltsi€m at thority, a:id widiout judgcn^cnt^ h« 

fitpra^ ve'.uti de r: facti centra pacem, (hall auke fine (as above is (x\i) as 

VeruntOTr^m ft dcminus b:c fapfr //- for a thing done againft the |^cace: 

nentem fuumfaare prafuntpUrit^ cof-^ ncverthelels, if the lord prcfunie fo to 

iigetur per gravan mifcrlcGrdium. do againft his tenant, he fhall be 

DijJrlc^hufS irfkper Jmt ratisnahiUs^ grievoufly puui(hed by an)erciament« 

et Kzn nimis graves. Et qui difiric^ Moreover, diftrelTes Ihall be reafon^ 

tiones fecerint irraticnahiles^ et indebi- able, and not too great. And he 

tas-i graviUr amercientur prtpter ex^ that taketh great and unreafonable 

cejfum (\ ) diftrlaionum ipfarum. Vide diftreffes, ihall be grievoufly amerced 

ftatut. anno I & 2 Phil. & Mar. for the excefs of fuch diilreUes. 

cap. 13. 

W. I. c. 16. (F:tz. Bar. 120, %-]^* 29 £<). 3. c. 23. Kcl. 50. i & » P. dc Kf • c. ix aS £<!• tv 

ftat. 3. c 12.) 

This chapter emptieth itfelfc into iivt parts, viz. 

1. That none ihall drive any diilreflc out of the county, where ht 
hath taken it. 

2. If one neighbour doe fo to another, (as for damage fefant, or 22 E. 4. 11* 
rent charge) of his owne authority, he (hall make raniome, that ii 

a fine, as of a thing done againft the peace. 

3. If the lord prcfumc to doc it againft his tenant, he (hall be 
punifhed by a great amerciament. 

At the common law a man might have driven the diftrefTe to 
what county he would, which was mifchievous for two caufcs: 6 H. 3. Avow. 
I. Becaufe the tenant was bound to give the bcafts being impounded ?•!*• 
in an open pound fuflenance, and being carried into another county, Tri"'" *'* '* 
by common intendment he could have no knowledge where they 30 All? V^. 
were. Another caufe, he could not know where to have a replevy, 29 E. v **V 
but the party was before this ftatute driven to his adlion upon his » ". 6. «;. 
cafe; and albeit this ftatute be in the negative, yet if the tenancy ** ^" *• 
be in one county, and the manner in another county, the lord may }5'*JsI''ij T 
drive the diftrcffe which he taketh in the tenancy to his mannor in i»i. c.;m. l>« 
the other county, for that the tenant is out of both the faid mif- 
chiefes; for the tenant by doing of fuite and fervice to the mannor, 
by common intendment may know what is done there, and thcrc- 
/or^ may give his beafts fuftenance; and to know where to have 

hit 
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Us tsej^evy, tht bayliffe of -the mannor ufaally drivt tire cattell 
4i(lrained to the pound of the mannor; and this aft extends 
as well to goods as to beafts : note here by a cafe out of ths 
mifchiefs k out of the meaning of the law, though it be within the 
letter. 

4. That diftrcfTes be reafonable, and not too great: videihe firil 
part of the Inftitutes, what ihall be faid reafonable, and by whom 
It fhall be tried in this and in all other cafes : fome fay that for 
homage,_or fealty, for the expence&ofthe knights of the parliament 
an exceflive diilreffe cannot be taken; but this ftatutc is generall, 
and extendeth unto all. 

5. He 'that takes un reafonable and undue diflrefies^ fhall be 
grievoudy amerced for the excefle of thofe diftrelTes. 

It is worthy of obfervation, how provident the makers of thefe 
and other ftatutes be, that mens beads, cattell, or other goods be 
not unJ4iilly or cxceffively diftrained; and if they be, that deliver- 
a;ncc be fpeedily made of them by replevy, otherwifc the huf. 
bandry of the realme, and mens other trades might be over- 
throwne or hindred : and this agreeth with the reafon of the com- 
mon law. 

Add therefore if the lord or his bayliife come to diftraine the 
beath or goods of his tenant for his rent behinde, before the drftreife 
the tenant (that he may keep and ufe his beai^ or other goods) 
may upon the Jand tender the arrerages, and if after that a diftreffe 
betaken, it is wrongfull ; and if tlw lord have diftraiiied, if the 
tenant before the impounding of thefti tender the arrerages, the lord 
ought to deliver the di&re&, and if he doth not, the detainer is 
unlawfuli : even ib it is in cafe of a diftrelle for damage feaiant, 
the tender of amends before the diilreffe, maketh the diftreffe un- 
lawful!, and after the diftreffe, and before the impounding, the de- 
tainer unlawf«H. £iit k a man 4bring an *dion of treipaffe for 
uking away his beafts or other goods, there tender of fuck fuffi- 
cicnt amends before the a6U9n brought is no barre, becaufe he that 
tendred the amends is not thte owner of the goods; as in the other 
cafes, but a trcfpaffer, whom the law favoureth not : and further, if 
the avowant hath retoumed irreplegiable, yet if the owner of the- 
beafts or :goods tender to him all that is due upon the judgemene 
ki the avowry {whereby the certainty doth appeare) he may have 
an adlidn of detinue for the detainer afterward, or upon fotisfadtioa 
made in court, have a writ for their delivery. 

( I ) Dijiridiones funt infuper rationabiUs et non minus graves , ^r/ 
frepter exajfum^ tff.] ^mtqmd in txceffu, afium eft, lege prahrhem 

For example, if the lord diftraiane two or three .oxen for xlj. d. o^ 
the like fmall fumme, and. the owner bring a reple\y of the oxen, 
and the lord avow the taking of them ibr the twelve pence, &c. of 
his owne {hewing hee fhall make fine, &c« or the party may have his 
a£lion upon the ibtute. 

If the lord diftraine an oxe, or hoife for a penny, if there were 
BO other diftreffe upon the land hdden, the diftrdfe is not excef- 
five, but if there were a fheepe or fwine, &c. then the taking of the 
oxe or hprfe is excefiivef becauie he might have taken a beaft of 
leffe value* 
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CAP. V- 

J^AGNACharta (i) tn/wguUs 'J^HE great charter ihsdl be 6b- 

fuisarttculh teneatury tarn in his fervfed in all his articles, as well 

qua ad regent pertinent ^ quam qua ad in fuch as pertain to the king, as to 

alics (2), et hoc coram jujiiciariis other 5 and that Ihall be enquired 

itinerantibus (3) infuis itinerihus^ et afore the juftices in eyre in their cir- 

vicecomes in comitatibus Juis^ cum opus cuits, and afore the u^erifFs in thdr 

fuertt demandetur^ et bnvia yerfus eos counties, when need (ball be. And 

qui contravencrint gratis concedantur writs ftiall be freely granted againft 

(4) coram rege (5), vel coram jujli- them that'dooffenq, before the king) 

ciariis de bancoy (6), vel coram juf^ or the juftices of the bench, or before 

tkiariis itinerantibus^ cumin partes juftices in c)rre, when they come into 

iilas venerint. Similiter Charta de thofe parts. Likewife the charter of 

ForeftainftnguUsfuisarticulisteheatur the foreft (hall be obferved in all his 

(7), et contravenientes per dominum articles, and the offenders when they 

regem^ cum conviSft fuerint graviter ^ be convid, ftiall be grievoufly puni(h-. 

puniantur mado fupradi&o. ed by our fovereign lord the king in 

the form above mentioned. 

(15 E. 4. 13) 

This, as hath beene faid> wa:s one of the principal] caufes of the 
fummons of this parliament, and after this enfued great and con- 
ftant peace and tranquility. 

And where Tome have thought, that Magna Charta had not the Magna Charti, . 
ftrength of a parliament before this adt, how they miftake it, you c. 31, 38. 
may reade before in Magna Charta, cap. 32, and 38. 

(i) Magna Charta,] By this time this charter had got the name 
of Magna Charta, . ind by that name onely is here confirmed. 

(2) Tarn in hiis qua ad regem pertinent quam ad alios,'] Thefe be 
ihort and efFeduall words, and to avoid all fcruples, the king is ex- 
prefly named, and it hath not words of confirmation, but words of 
eftabliihment, ^od Magna Charta in fengulis fuis articulis teneatur, 
which is the fi^reft way. 

(3) Coram jufticiariis itinerantibus,'] Vide -cap*, itineris, the Cap. Itinerls. . 
articles of Magna Charta efpecially given in charge, and en- Vet. Mag. Cart. 
quired of, &c. by juftices in eyre, and by this aft they had their 'So* *>• 
authority therein. 

(4) Bre'via gratis concedantur,] Writs againft the breakers of M^g. Carte. 29. 
liiagna Charta ftiall be freely graunted, to encourage fuch as would 

purfue againft them. 

(5) Coram rege.] That is, in the kings bench. 

(6) Coram jujticiar its de banco,] That is, in the court of common 
pleas. 

(7) Similiter charta de for eft a, infinguUs/uis articulis teneafur, ^e,] 
This was another of the principaU caufes of the fummoni of this 
parliament, as hath been faid. ^ 

CA?. 
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leafe for lift, Or a gift in taiie to his heire app;trent with a re* 

mainder or without a remainder over of the eftate in taile^ it was 

out of this ftatute. 

^ 31 1. 1» 2. * This aft fpeaketh of a fcoffcmcnt made folcly to the heire; 

coUu. 49. ^nd therefore if a feoffement had beene made to the heire and art 

33 N. . 14. cftranger, though the fee-fimple were limited to the heires of th(? 

heire, yet it was oat of this aift. 
« 33 H. 6. ubl J. « And this is to be underftood of an immediate gift to the 
*^* heire apparent; for if a Icafe for life be made, the remainder to 

the heire apparent in fee, this is no collufion* 

4. I'hough it was not a feoifment, but inured by way of graunt ; 
iu if the mefne had graunted his mefnaitie to his heire, or if the 
tenant or mefne had levied a fine, or fufFered a recovery by confent, 
or had made a leafe and releafe, or confirmation, or the like, fuch 
conveyances had beene in equall mifchiefe, and therefore within 
the remedy% 
17 H. 1. 1. b. 5* This aft extended not to a feoifment to the ufe of his heire, 
or to the ufe of himfelfe and his heires ; for at the common law 
the lord (hould not have the wardfhip but of the heire of his te- 
nant, that died in his homage, and therefore the (Utute of -4 H. 7. 
lIb^* }o ^^P* ' 7* ^^ n^ade to remedy this mifchiefe. 

Ham. Strangei ^* If^^^« cldeft fon within age purchafe of his father the lands 
cafe, and For- holden by knights fervice for valuable confideration, lona fide^ by 
rigcs cafe. feofFtnent or other conveyance, this is within the letter, but not 

[ 1 1 1 J within the meaning of this ftatute, no more then if he had fold 
the land to any other. 
13 H. -i. 7. 7, Ifcefiuy que ufe after the flatute of 4 H. 7. cap. 17. and be- 

ay M, 8, 9. fore the flatute of 27 H. 8. cap. 10. of ufes, had enfeoffed his eldell 

ion, this was taken within the equitie of this ancient aft. . 
53 H. 6. 16. 8. When (hall this feoffment be upon this aft deemed to be by 

collufionf The anfwer is, after the deceafe of the aunceller, for 
then the title of wardfhip accrues, and not in his life time. 
33 ^-S* fAM*- 9, If the lord accept homage of the heire apparant (after the 
31 E. 1. fbid. feoffment made to him by his aunceller) in the life of the aun- 
3»E.3.ibid.33. c«ftc»^* l»e ^Jl not have the wardfhip, becaufe he allowed him to 
33 H. 6. 16. * be his tenant. 

Tr. 7 Jacli. 8. 10% But at this day, albeit the father infeoffe his eldeft fon, or 

fo. 164. Mights any of his children, though it be found to be made upon collufion* 

•*"^' to defeat the king or other lord of wardfhip, yet the king or other 

lord fiiall not have but a third part by the llatutes of 32 and 34 

H. 8» of Wills. So note this ftatute altered in part. And thut 

much of the manner of the feoffmenti 

(4) De hiis inJUfer qui de terris fids, &€.] This is the fecond 
branch of this aft concerning collufion averrable, when feoffments 
are made to ftrangers, whereof here is an example fet downe in 
this aft. 
Br^tton, 95. b. (5) i^i tradert 'vo/uerinf ad ttrmitnm annorum^l This is tO be 

3«B.3.gard.33. underftood of a feoffment in fee referving no rent, for that they 
4E,*,gard.ji9. fappofe they are fatisfied for a certainc termc, which ftiould end 
when the heire fhoUld come to full age, and then it was condi- 
tioned that the feoffee fhould pay more then the land was worth* 
and thereupon the heire entred, for that none would give fo great 
a price. 
47 ^ %' 19* (6) Per hujufinodi fraudt mdlui tafitmlis dcmintts gmittut cu/h- 

3ft E. 3.gard.33. ^y^ j jgy j^^ £j.^^ ^^^ j^ ^y,^ -^ mifehicfc, or fuch in in- 
:jK....uii«f.47. convcaiencie* 
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conveniencicy and therefore all other fraudulent feoffments tending 

to the fame end are within this ftatute, whatfoever colourable 

pretext they have> and fo is this word [fuch] oftentimes taken in 

other ftatutes. It is the opinion of Huls juAice, and of Gafcoine 9 H. 4. €« 

chiefe juftice of England, that by the words and purview of this 

ilatute, it holdeth only betweene lord and tenant ; and therefore if 

a man hold land by knights fervice in capite of the king ; and 

other land of a fubjedt by knights fervice, and maketh a feoffment 

by coUufion of the land holden of the fubjed, and dieth, his heire 

within age, the king ftiall not take a4vantage of thb ftat. for he 

is not domiuus of this land ; but in this cafe the king is relieved 

by the ffat. of 34 H. 8. c. 5. <u€rfiu firum ejufd. a&us. 

(7) Veruntamen non liceat huju/modi feqffatos fine judicio dijjeifire^ 33 H. 6. z6. 
Hujujmsdi feoffatosj fuch feoffees. And yet the feoffees of the 3iE«3.gard,a^ 
feoffees upon the fame collufion are taken to be within this ftatute; 
but if the feoffees in the life of the auncefter make a feoffment in 
fee bona fide J and then the tenant dieth, his heire within age, the 
lord fhall not have any adion upon this ffatute, for that the collu- 
fion continued not untill the death of the tenant $ but if the tenant 
had died, his heire within age, and then the feoffees had infeoffed 
others bonafide, yet the lord fliall recover the wardship, becaufe the 
lord by the death of his tenant was once .intitled to kis adlion ; 
but yet in fome cafes the lord (hall enter upon the feoffee. 

If the tenant infeoffe a ftranger upon collufion, and that ilranger 33 H. ^ li^ 
infeoffe the heire in the life of the tenant* and then the tenant 
dieth, the lord may enter upon the heire, becaufe no writ of right 
of ward lyeth againff the heire ; and therefore the lord fhall enter 
upon the heire, being {coStt : for otherwife he fhould be without 
remedy, the words of the writ of ward being Pnecipe A, qmd red* F«N«E. 139. 
dat B, a^ediam terra et haredis C. qtut ad iffitm A pertimtf Cffr. 
So as this writ is ever brought againff a ftranger. 

If the tenant infeoffe the villein of the lord upon collufion, and [ lia ] 
dieth, his heire within age, the lord fhall enter upon this feoffee ; 
for if the lord fhould be driven to his a^on againft the villein* 
it fhould amount to an enfranchifement ; and ftatutes muft be fo 
conftrued, as no collaterall prejudice grow thereby. 

Alfo the heire of the feoffee is within this ftatute; and if the iS E.3.cov«o«( 
feoffee dieth, his heire within age, the lord fhall have his writ of 7* 
ward againft the heire, who fhall not have his age» but the lord 
(hall recover againft him by this aft. 

The fbtute mxhtfeoffatos^ and yet conufees of fines, and all other 7 H-4- >5* 
conveyances are within this ftatute. i»H,4. 16. 

And here it appeareth, that the ancient law did ever favour him ' ^*^ ln^% 
that came by title, and put him that right had to his aftion. " * ^'^' 

If the father had made a feoffment for the maintenance and 33 H* ^- 14« 
livelihood of his wife, preferment of his daughters, or of his ^^ *^ ^** 
younger fons, or for the payment of his debts, and after had in- j gjj^ ,^,^ 
feoffed his heire apparent, this was holden no collufion; for everv «o Elic. 36U 
man by the law of God and nature, ought to provide for his wife r^ Ells. S76. 
and children, and he is worfe then an infidel! that doth not pro- 5 Ww. 15S. 
vide for his family: and by the law of God and of nations debts sir i^Cw* 
ought to be paid : Nemini qukquam debeatisg nifi quod inwctm fo^t «»&• 
diligatis, 

• Now by the faid ftatutes of |2 and 34 H. 8, where the tenant • See Sir Opg^ 
by knights fervice doth infeotfc others to any of thefc three in* ^^?^*^ 
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tents, 'uits.. for the livelihood of his wife, preferitient of his chil- 
dren, or payment of his debts, the heir ihal be in ward for hit 
body, and for the third part of his lands fo conveyed, whereby the 
common law was changed in that behalfe. 
ft7 H, 1. 10. Of lands holden by knights fervicc deviieable by ctiftoilie, nd 

4 H. 7. c. 10. coUulion could have been averred upon a devife by wDl ; the fame 
law, if ceftuy que u/e had devifed the ufe by wHl ; bat now that is 
altered by the ftatute of 34 H. 8. c. 5. 
39E-3-33»34- {%) Bre<ve haheat de bujufmodi cuftodia reddtnda^ this writ li 
a writ of right of ward, and when the lord hath recovered the 
wardihip againd the feoffee, the freehold and inheritance is left 
4^.1 gard.119. in the feoffee, and not reftored to the heire, and therefore if the 
32E.3. ibid. 33. gardein commit waftc, the fame is difpunilhable, for the feoffee 
"fi^ '7^ 10^' ' cannot have an a6lion of wafte againd the gardein in this cafe. 
F.n!b. 143. k. And the lord upon this ftatute could not feife Uie body of the heire, 
or have a raviihment of ward, before he had recovered the land 
34 H. 8. c. 5. in a writ of right of ward, for therein ought the colluiion be firfl 
▼cr^8 fincm. tryed, becaufe unleffe that were found according to this flatute, 

i» E. a. c. 2. (9) Et per teftes in cart is.] Note, the deed is not here denyed* 

I- P«'*f I'^ft'*^ and yet proces to be awarded againft the witneffes. For this fee 
feft. I. jjjg £j.^ p^rt Qf jjjg jnftitutes. Fide fofiea^ cap, 14. 

(10) Adjudicentur feoffatis damnafua et mifa fua^ This is the 
£rft ftatute that gave the defendant damages and cofts if it were 
found for him, and the lord to be grievoufly amercied, and many 
Other ftatutes have followed this example : and where this ftatute 
faith (malitiofe) impladtaverint, if the matter be ^ined, and with- 
out juft ground, the law implyeth malice in this cafe. 
- (11) Fingentes cafum ifium maxime ubi feoffamenta legitima et bona 
faBa fuer'.'j There is no greater injuftice, then when under co- 
lour of juftice injury is done. 
lUgvla^ Multi litigant in/oro, non ut aliquid lucrentttr, fed ut 'vexent alios* 

Therefore juftly did this aft, which gave an aftion in a new cafe, 
give dammages and co^s to the defendant^ if he wetemalicioufl/ 
>vexed therel^ without good caufe. 



[113] CAP. VIL 

TN placito Vifo communi de cuJtodiU T N a plea of communi cuflodia, if thef 

{^)^Ji^dmagnamdtftriSiionefn non deforceors come not at the great 

venerint deforciatons (3), tunc bis vel difbefs, then the faid writ fhall be rc- 

ier ttereiur breve pradi£fum ad Ur» newed twice or dirice, at fuch terms 



minos quibusjieri potent^ infra medie- as it may be done within the half 
tatem anni Jequentis^, ita quod ftngulis year following, fo that every thne the 
vicibus legaf breve in pleno cmitatu writ (hall be read in the open county 



' nifi al' ubi prius inventus fuerit defor* (if the deforceor be not found before) 

ciator. Et ibi public} denuncietur^ ut and there openly be proclaimed, that 

v^niat ad diem Jibi prafixum. ^od he may come at the day limited; fo 

Jtipfe extunc fijubtraxerit^ ita qu$d that if hcablent himfelf then, and 

infra medietatem annipradiSf* refpon- come not to anfwer within 'the (aid 

Jurus non v'fnmty mc viucmus eum half year, nor the fhcriff cannot get 

invmirt his 
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invenirepojjit {shP^^ quad corpus fuum 
habere nonpoffit (4), coram ju/iiciariis 
(6), ad refpondendum fecundum legem 
et confuetudtnem regni'^ tunc (tanquam 
rebellisy et fe jujiiciari run per mittens) 
amittatfeifinam hujufmodi cujlodia (2^ ), 
falvafihi alias aSfionefuay Ji forte jus 
haheat ad eandem. An cajibus autem 
ubi cujlodia pertinent ad cujlodes (7), 
hareduminfra ietatem e^ijientium ver-t 
Jus cujlodes HP petatur cuftodia quae 
accidit haeredibus illis tanquam pertU 
nens ad eorum hareditat^s: et non 
amittant hujufmodi haredes infra ata-t 
tern exiflentes^ hareditatem fuam per 
negUgentiam^ vel rebellionem fuorum 
cuftodumy ficut in cafu pradt£fo^ fed 
currat lex communis eodem modo quo 
prius currere confuevit. 



his body, to have it before our juC- 
tices to anfwer according to the law and 
cuftotn of the realm, then as a rebel, 
andfucha one as will hot be juftified, 
he (hall leefe the feifin of his ward ; 
frying to him his a3ion at another 
time, if he have any right to the {amct 
But in fuch cafes, where the ward-r 
(hips belong to the guivdians of wards 
being within age, and where the guar- 
dians demand a wardfhip which be- 
longeth to the heir, or as appertain-? 
ing to their inheritance, fuch heirs 
within age (hall nQt leefe their inhe-» 
ritance by the negligence or rebellion 
of their guardians, as in the cafe 
afore rehearfedj but let the common 
law run in like manner as it hath been 
accuftomed to do^ 



(13 Ed. I. flat. I, c. 35. 1% Car. z. c. 24.) 



(1) /« flacito communi de cuftodiisJ^ In the common plea of 
ward, that is, in a writ of right of ward, or in an ej^Hment de 

In the chapter going before, remedy was .given to the lord for 
wardfhip, where there was none due to him by the common law : 
in this chapter more fpeedy remedy is given to the lord, as well 
when the lord hath right by the common law, as by the next pre- 
cedent chapter. 

Before the making of this ftatute, the proccs in the writ of 
ward was fummons, attachmWt, and diftrefle infinite, and the ihe- 
rifFe would many times returne fmall iflues, and fo the lord was 
greatly delayed, and if the heire came to full age, hanging the 
writ, the writ abated, which was mifchievous. 

Now this ftatute provideth, that if the deforceours come not at 
the grande diftreffe, that after the returne thereof a diftreffe with 
proclamation fhall be made in the county by fixe mOneths, and if 
hee appeare not, judgement fhall be given againfl him, faving to 
him his right at another time, fi inde loqui <voluerii : Weflminft. 2. 
cap. 35. prefcribeth but three moneths. 

^ In a refummons of gard upon the ftatute of W. 2. a proclama- 
tion fhall be awarded upon this ftatute, for it is in equall mifchiefe, 
but in a raviftiment * of gard, no proclamation Ihall be awarded, 
for that aftion is formed, and given by the ilatute of W. 2. cap. 35. 
which was but trefpaffe at the common law. 

(2) Amittet feijinam hujufmodi cuftodia. ^ If the defendant in a 
v/rit of ward make default at the returne of the diftrelTe with a 
proclamation, judgement fhall be given for the plaintife agaiiift 
the deforceour to recover the ward and damages, and have a writ 
to enquire of the damages ; and yet this aft faith, that he ftiall lofe 
the feifm of cuftody, and fpeaketh not of damages, but in this 
s^lion the plaintife ihould recover damages at the common law. 
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^ 17 B. 3. 70. In a writ of ward againft two, at the grand diftrelTe one of 

jt^ltlylo^ them appeared, and the other made de&ult, the plaintife prayed 

cUmi 5.* & lo. ^ diftrefTe with a proclamation, and it was denied, for the body i% 

not feverable, and therefore the plaintife cannot have judgement 

to recover the moity of the Body, otherwife it is of the land, for 

that is feverable. "' 

(O Non 'venerint deforciatwes.'] If in a writ of ward, the de- 
fenciant vouch, no proclamation (hall be awarded againfl the 
29 E. 3. 3S. vouchee for two caufes. |. The ilatnte extendeth onely to the 
13 ^ 3- fuite of the plaintife, and, this is the fuite of the defendant againfl 

Procltm. 9. ^jj^ vouchee. 2. The ftatute provideth that proclamation fhall 
33 *. 3- 1 * . ^9* j,g awarded ^againft the deforceors, apd the vouchee is not de» 
forceor. 

(4) ^uod carpus /uum habere non poffit,')^ This is to be under* 
ftood, that there is no default in the fhenfie in retourning of good 
i/Tues, fo as by that meanes be o^ght have his body to appeare, for 
the fheriffe cannot arreft him. 
17 B. 3. 70, 71. (5) Nee 'vicecomes eum invenire ntm foterit.] This (null be un^ 
derftood of the IhcrifFe in that county, where the originall is 
brought, for no other (herifFe in another county upon a teflatum^ 
ISc, mall make proclamation, but there proceffe. lieth, as it was at 
the common law. 
sE.3.ProcLi7. (g) Coram juftUiariis,'] This is before the juftices of the 
court or common pleas, and that court being particularly namedj, 
this a6l extended not tojuftices in eyre, as it is iaid in our books. 

(7) In cafebus ubi cuftodi^e pertinent ad cuflodesj] If one demand 
a ward againil me, which I claime by caufe of ward, he fhall not 
have procefTe upon this ftatute, left by negligence or collufion of 
the gardien, the heire within age may be prejudiced, but therein 
the procefTe fhall be at the common law. 



• Xii5] CAP, VIII. 

TLlLIauiemquipro iteratadijfeiftna TT HEY which betaken and im- 

** ( X ) capttfuerint it detentij non de- prifoned for rediffeifin, (hall no^ 

Tihtrentur fine fpecwli pracepto dGmini be delivered without fpecial Com- 

regis', et hoe per fintm cum domino rege mandment of our lord the king, and 

ituUfaeiend^ pro hujufmodi tranfgref* (hall make fine with pur lord the king 

Jlonefua* Et fi compertum fuertt ( 2 ) for their trefpafs. And if it be found, 

quod vicecomes aliter eos deliberaverit^ that the fherifF delivereth any contrary 

propter hoc graviter*amerctetur^etni' to this ordinance^4*e-fl\aH be griev- 

hilominus tlli qui per vicecomitem fine oufly amerced therefore 5^ and never- 

pracipto domini regis^fic deliberantur^ thelefs, they which are fo delivered 

profita tranfgrefftone graviter punian^ by the (heriff without the king's com- 

iur. Merton cap, 3. Weftminft. 2. mandment, (hall be grievoufly pu- 

cap. 26. nifhed for their trefpafs. 

(1 H. 8. f. 1. R»ft. 10. 548. V. N. B. 108. F. N. B. 188, 189. ao H. 3. c. 3. Regift. 206. 
X3£d. i.ftat. s.c.a6.) 

X The 
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, The ftatutc of Mcrton, cap. 3. as hath been faid, gave the re- Mciton.c^p. 3, 
aUTeifin, and poft diffeifin, the words of which ftatute being. In fri- ^^^ ^^' * 
fona domini regis deiineantur, quou/qtu ptr domimtm regent^ vel aiiauo * .^ » "P* *• 
afh modo deliherentur. Upon thefe words, 'uel aliquo alio modo delwe* 
rentur; they were delivered by the common writ de bomine rtpli" Braaon,Ub; 3, 
giando, for the liberty of a free-man is fo much favoured in law, ft>- »54- 
as there is ever a benigne interpretation made for the benefit ^•^•^* ^^* 
thereof. Now this ftatute doth enadl that they ihall not be de- Dier 36. H. S« 
livered fine fpeciali pnecepto domini regis, that is, b^ the kings 6<^» 6'* 
writ reciting the fpeciali matter, and for a fine with the king x^ H. 8. i. 
therefore to be made. And he that is attainted in a redififeiiiny 
and in prifon, this fine that this aft fpeaketh of, as fome have 18 H. %. ^\^ i^t^ 
faid, ought to be aflelTed in the chancery, to which end he muft P*"** 
have a certiorari to remove the record thither, and out of the 
chancery to have his writ to difcharge him : for fine JpeciaH pra* 
cepto domini regis, is intendable by writ (fay they) in the 
chancery. 

And therefore if one be attainted in a redifTeifin, and is at largCt 
the party may have a certiorari to remove the record into the 
court of common pleas, and by capias out of that court he may 
be taken ; and fome doe hold, that this court cannot aifefTe the 
iine, nor make the fpeciali writ. 

But certain it is, if a man be attainted before the (heriffe in a 
rjcdiiTeiiin, and taken in execution, becaufe he cannot be delivere4 
by this aft without a fpeciali commandement of the king, be may 
fue a certiorari to remove the record before the king in his bench, 
in which court after he hath made fine, he is thereupon to have a 
writ for his delivery, reciting the fpeciali ihatter, which is the fpe- 
ciali commandement that this aft fpeaketh of, which appeareth Reglft.F.N.B, 
in the Regifter, and F. N. B. 190. f. ft %\% h. 

( 1 ) Pro iterata dijeifina,"] This doth extend as well to the poft 
diifeifin, as rediiTeifin. 

(2) Et fi compertum fuerit, &c.] That is, by way of indiftmcnt 
and conviftion of the iherifFe, and fo it is of the party, that pro- 
pnreth himfelfe to bee delivered in that manner alio ; but no aftiOA 
can be grounded \ipon this aft, 



CAP. IX. 

Tr\Efeais (i) ver$factendls ad cu-^ pOR doing fuits unto courts rf 

rtam magnatum^ vel ad curiam great lords, or of meaner perfonS| 

aliorum dominorum ipfarum curiarum^ from hencefordi this order maU be 

de cater fie &bfervandum ejlj quod obferved, that none that is infcoffed by 

nullus qui per chart am feiffatus eft^ dif* deed, from hencefordi (hall be diftraUi^ 

tringatur de caters ad hujufmodifeliam ed to do fuch fuit to the court of his 

faciendam ad curiam domini fui^ nifi lord, without he be fpedaUy ^(K>un(l 

per formam feofFamenti fui jpecialiter thereto by th^ fbrm of his deed: diefe 

teneatur ad JiHarn illam faciendam only except, whofe anceflors* or ihcjr 

(2). Hii autem exceptis quorum an^ themfelves bav^ ufc4 to dp fuch 

Ucejforesy velipfimenty hujuJmodife£iam fuit before die firft voj^ge of die (ai4 

fd^ireeon/ufvtrunt ante Primam tram- king He^y into Britain, ftdicnce 

freta^ K 4 which 
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frttattMimpraJi^ll dominl righ Hiti^ 
rici in Britanniam (3)j fl tempore cur 
jus iransfrtmtionis ilapji funt xxxix. 
anni gi nudittas unius anni ad tempus 
quo hujufmodi c&njiitutiones fu^runt 
Jiatuta. SimiUur nuUus ftoffaius a 
tempore eonqueftus fine charta velaliauo 
alio antiauo Jeoffamento dijiringatur ^ 
^d hujufmodi JeSleim faciendam\ nifi 
ipfemet^ velantecejforesfuieamfacere 
cihjueverunf ante primam transfreta^ 
tionem pradi^dm (4]: quiautemper 
€bartampr9 certo fervitio (5), v^/«/i 
fro libero fervtjio tot foUdorum annu- 
atim pro omni fervitio folvend' feoff ati 
funty ad hujufmodi fe£lam vel ad aliudy 
contra formamfeoffamentifuiy de c^te^ 
TO non teneantan Etfi hareditas ali- 
qua (6), de qua tantufn unica fe£fa 
debeatury ad plures haredes parttcipes 
ejufdem hareditatis devohatury ilk 
vero qui ha bet enitiam partem (7) 
bareditatis illiuSy unicamfacietfeSfam 
profe et participibus fuisy et alii parti'' 
fipesfui pro portione fuay contribuant 
adfehatri illamfaciendam^ Et ft plures 
feoffati fuerint de hareditate aliquoy 
de qua tamen unica fe^a debeatury do- 
minus illius feodi unicam fe£tqm inde 
habeat {V\ynec pofpt de pradi^faiare^ 
ditate nifi unicam feSiam exigereyficut 
prius inde fieri confuevit, Et ft feof- 
fati warrantunty vel medium non ha-^ 
heant (9), qui inde eos acquietare de^ 
heaty tunc omn^s illi feoffatiy contribu- 
ant pro portione fua adfeSam illam pro 
its faciendam. Si autem contingaty 
quod domini (10) curiarum tenentesfuos 
contra banc conjlitutionemy pro hujuf- 
tnodifeSia diftringanty tunc adquerimo^ 
mam tenentium illorum attachientur 
iorum domini^ quod ad curiam regis ve- 
niant ad brevem dieniy inde refponfuriy 
et unicum^ inde habeanteffoniumjtfue^ 
tint in regnoy et inconttnenter delibe" 
rentur conquerenti erveria fuay five alia 
diftri^idneSy hac occafionefaifay et de- 
liberatay remaneanty donee placftum 
inde inter eos terminetur. Etfi domi-* 
ni curiarum;^ qni hujufmodi difiri^iones 

fecerinty 



which nine and thirty yc^u-s and ail 
half are paiTed, unto the tipne that thefe 
ftatutes were enafted. Like wife from 
henceforth none that is infeqfFed with- 
out deed, frpm the time of the con- 
queft, or any other ancient feofFr 
ment), (hall he diftrained tp dofuch 
fuitS| unlefs that he or his anceAor^ 
ufed to do it before th^ (aid voyage^ 
And they that are infepffed by deed 
to do a certain fervice, as, for fervice 
of fo many (hillings by year, to be ac-? 

auitted of all fervic^, from hencefortl^ 
lall not be bouiiden tp fuch fi^ts, or 
other like contrary unto the form of 
their feoffment. And if any inheri- 
tance, whereof but one fuit is due, 
defcend unto many heirs, a$ \intQ 
parceners, whofo hath the eldeft 
part of the inheritance, iball do 
that one fuit for himfelf and his 
fellows, and the other coheirs fbal} 
be contributaries, according to their 
portion, for doing fuch fuit. And if 
many feoffees be.feifed of an inheri- 
tance, whereof but one fuit is due, 
the lord of the fee fhall have but that 
one fuit J and fhall not exaft of the 
faid inheritance, but that one fuit, as 
hath been ufed to be done before. 
And if thofe feoffees have no warrant 
or mean which ought to acquit them, 
then all the feoffees, according to their 
portion, fhall be contributaries for 
doing the fuit for them. And if it 
chance that the lords of the fee do 
diflrain their tenants for fuch fuits, 
contrary to this aft, then, at the com- 
plaint of the tenants, the lords fhall be 
attached to appear in the king's court 
at afhort day, to make arifwer there- 
to, and fhall have but one efToin 
therein, if they be within the realm; 
and immediately the beaf^s, or other 
diflreffes taken by this occafion, (hall 
be delivered to the plaintiff, and fo 
(hall remain, until the plea betwixt 
them be determined. And if th« 
lords of the courts which took dif- 
trefies, come not at the day that they 

were 
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fecerint^ ad diem^ dd quern attachiati 
fuerint^ nonvenerintj vif diem per effo^ 
nium fihi datum non obfervaverintj 
tunc mandetur vtcecomitiy quod eos ad 
alium diem venire faciat^ (id quern 
diem ft non venerinty tunc mandetur 
vicecQmitij quod dijiringat eos per omnia 
eatalla'i qua habent in baliya fuh^ ita 
quod vicecpmes refpondeat domino regi 
de exitibus diSii haredisy et quodhabeat 
corpora eorum ad certum diem fibi 
prafigendum * coram juftitiariis. Ita 
quod ft ad diem ilium non venerinty eat 
pars conquerens indefine die^ et averia 
fuajfve alia difiricliones hac occajione 
faifat deliberata remaneanty donee ipfi 
' dominifeSiam illam recuperaverint ( 1 1 ) 
per confiderationem curia regisy et cef^ 
fent interim hujufmodi diJlriSHoneSyfaivo 
dominis curiarum jure fuo de feSfis illis 
recuperandis in forma jurisy cum inde 
loqui voluerint* 

Et cum domini curiarum inde vene-- 
rint refponfuri conquerentibus de hujuf 
modi aijirinionibusy etfuper hoc con^ 
vincantury tunc per confiderationem 
curia domini regis recuperent verfus 
ipfos conquer entes dampnafua qua fuf- 
Sinuerunt occajione di/}ri£iionis pra^ 
4i£fa. Simili autem modo ft tenentesy 
poji banc conjiitutionemy fubtrahunt 
(12) dominis [feodorum] feSias quas 
facere \debeant\ et quas ante tempus 
pradi^um transfretationisy et haSlenus 
facere cohfueverunty tunc per eandem 
juftitiamy et celeritatem quo ad dies 
prafigend^y et diJiriSfiones adjudicand*y 
. fonfequantur domini curiarum jujiitiam 
defeSiis illis perquirendisy una cum 
dampnis fuis quemadmodum tenentes 
dampnafua recuperarent, Et hoc fci~ 
iicet de dampnis recuperandisy infelliga- 
tur de fubtraSfionibus fibi faSiis^et non 
de fiibtraSiionibus faSfis pradeceffo^ 
ribus (uis. Veruntamen domini curia- 
rum verfus tenentes fuos feifinam de hu- 
jufmodi je^is recuperare non poterunt 
per defaltamy fuut prius fieri confuevit. 
De /eSfis autem qua ante tempus fu- 
pradidlum fubtra£ia fuerunty currat 



wef^ attached, or do not keep the 
day gfyen to them by eflbin, then die 
fherifF (hall be commanded to caufe 
them to come at another days at 
which day, if they come not, then he 
(hall be cocnmanded to diftrain them 
by all their goods and chatties that 
they have in the (hire, fo that the fhe* 
rift (hall anfwer to the king of the 
ifTues of the faid inheritance; and that 
he have their bodies before our juf- 
tices at a certain day limited. So 
that if they come not at that day, the 
party plaintifF (hall go without day^ 
and his beafts, or other diftreffes taken 
by that colour, (hall remain delivered, 
untij the fame lords have recovered 
the fame fuit by award of the king's 
court; and in the mean time fuch 
diftrefies (hall ceafe, faving to die 
lords of the court their right to recover 
thofe fuits in form of law, when they 
will fue therefore. 

And when the lords of the courts 
come in to anfwer the plaintiffs of fuch 
trefpafTes, and be convi£t thereupon; 
then, by award of the king's court, 
the plaintiffs (hall recover againft 
them the damages that they have fu- 
tained by occaiion of the iaid diftrefs. 
Likewife if the tenants, after this 
a6^, withdraw from their lord fuch 
fuits as they were wont to do, and 
which they did before the time of the 
faid voyage, and hitherto ufed to 
do; then by like fpeedinefs of juftice, 
as be to limiting of days, and awarding 
of diftreffes, the lords of the court 
(hall obtain juftice to recover their 
fuits, with their damages, in like man- 
ner as the tenants (hould recover 
theirs: and this recovering of da- 
mages muft be underftood of with- 
drawing from themfelves, and not of 
withdrawing from their anceftors. 
Nevertheleis, the lords of the court 
(hall not recover feifin of fuch fuits 
againft their tenants by default, as they 
were wont to do. And touching 
fuitd^ withdrawn before the time afore- 
mentioned, 
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lix communU ( I %)yf»cut frius currtre mentioned, let the common Uw run a$^ 
C9nfueviU it was wont before time. 

Regift. 176. F. N. B. 159. 45 E. 3. tj. (6 Rep. i. Stat. Hiberniae. 14 H. j, par. 7. Parti* 
«bn I. Fiu. Avowry, 15. 42. 48. 51. €0. 66. 68. 89. 99. Fitt. Avowry^ S6. ^%.) 

This chapter hath nine branches. The firft is, 
RegiA. 176. (i) Defeats,] This is underftood of fait fervice to courts 

F.N.B. 159. baron, hundreds, and the like, and not to fuit reall in reipe£l of 
45 ^' 3- *3- rcfiancc, nor to fuit to the mill, for the words be, Je feSis fac* ad 

curiam, ^c. 

(2) Nullus qui per eartam feifffatus eft, diftringatur de cattef ad 

hujufmedi feUam faciendam ad curiam domini Jui mfi per formam 

Jeoffamentt fui JpeciaUter teneatur adfeSam illamfadendamJ] There 

Mag. cart. e. lo. is another claufe in this chapter concerning this matter, ^/ autem 

, per cartam pro certo /er^vitto, 'ueluti pro libero feruitio tot fiUdor* an^ 

nuatim pro omni femtitio fihuend* feoffati funt ad hujufmodi feSam^ 

'vel ad aliudf contra formam feoffamenti JiU, de c^tero non teneantur^ 
3 £. 1. ace' fur At the common law, before the making of this ftatut^, if the 
le ftat. 23, 24. lord had made a feoffment by deed> and referved certaine fervices, 
4E,3.avow,202. ^ ^q, example, fealtie, and ^s. rent, or as. rent generally, which 
V'^XZ'''^^' had implyed fcalde; in this cafe if the lord had diftrcined for 
»» E. 3. i8. b, homage, or fuit, or any other rent or fervice, then was referved 
19 %, 3. avow, in the deed, not onely the tenant and his heires, but his % affignea^ 
322. 28 air. 33. alfo, or any other tenant of the land might have rebutted the 
32E.3.avow.ii4. j^rd, his heires, or aflignes, by the deed, and this doth hold be- 
no H. \ 7.' tweene partie and partie, privie and privie, privie and eftranger* 
10 h! 7.' it. and eftranger and eflranger. * But this ad giveth the tenant or 
Pier25H..8.5i. his heires a more fpeedy remedy, for hereby is given to the tenant 
F.N.B. '^1-^ againft the lord and his heires a writ of contra formam feoffamenti^ 

I I 1 1 o J wherein fix things are worthy of obfervation. 

• Flete, lib* 3. j^ When any aft doth prohibit any wrong or vexation, though 
F.NJ3.i62,i63. ^^ aftion be partietdarly n^med in the aft, yet the party grieved 
ihall have an action grounded upon this ftatute, which in this cafe 
is a prohibition to the lord or his bailiffes, and reciteth this aft), 
Regift. the forme whereof you may reade in the Regifter, and F. N. B, 

F.N.B. 163. li. Noiv where it may be objefted, that in Mich. 16 H. 3. re- 

16 H. 3. avow, ported by F. ///. avonvrie, 243, that upon a confirmation a writ 
**3- of cottfra formam feoffamenti doth lie, and by that book it ftiould 



feeme, that a writ o\ contra formam feoffamenti did lie at the com- 
mon law before this fiatute, which was made in 5 zH. 3. To 
this it is anfwered, that the faid cafe is mif-printed, for where it 
* v'w «: K ^^ USxHci. 16 H. 3. it fhould be 56 H. 3. when the cafe was fo re* 
F.N.B. 163. b. £Q]y^j^ and in whicji terme, v/«. the 16 day of Novcmb. Hen. 3. 
die4> fo as that opinion was ^fter our fUtute ; and that the wri^ 
vyas giv^n by this fts^tute, the writ (as hath been faid) doth recite 
8 H. 4. x6. jj ^^^ where in this claufe the ftatute <aith (diftringatur) aU 

12 H. 7. 15. ^jj.^ chapter is to be underftood of fuit fervice, becaufc for fui^ 
reall no difirefle can be uken, but for t]^e ^erc^a^ent in de&ult; 
thereof, 
46 H. 3. avawf. ^ Where the ftatute faith, contra fhrmam feoffhmenti, yet if the 
fbid' Joo. ^ '^'^ confirme the eftate of the tenant to hold by certaine ferviccs, 
30 E. 3. 13. wpon this confirmation he ihall have a contra formam ftoffamentit, 
)7 E^ 3. 02. Iqx that it is witlun one ^d the fame reafgn^ 

3. fn 
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3. Pro certo fervitio. Upon thefc words if one give Und in 
frankalmoigne, or in frank-mariagc, he cannot haVe a writ of 
contra for mam feoffamentiy becaufe there is no certaine fervice con- 
tained in the feoiFment or gift, and therefore out of this ad, but he 
may rebut, 

4. If the lord diftreine either for fuite, or for any other fervice, 
or rent not contained in the deed, the tenant ihall have this writ 
of contra formam feoffamenti^ for the words of this aft be, ad hum 

jufmodi feclamt wel ad aliudy l£c. 

5. The ^7iX\xX^ {2\x\i^ contra formam feoffamenti % hereupon expo- 
fition hath been made, that this writ lyeth oncly betweene privies, 
v/s:. by the tenant and his heires, againft the lord and his heires, for 
they be included in privitie of the feoffment, but fo are not the 
aflignes on either fide. 

• If the feoffment be without deed, the feoffee is driven to 
his writ of "Ne injufte 'vexes, 

(3) Hits autem exceptis quorum antecej/ores *vel ipfi hujufmodi feSlem 
fcuere confue'verunt ante primam tramfretationem pr<eduli domini regis 

Henrici in Britanniam^ Sec. The law doth ever favour poffeilion 
as an argument of right, and doth incline rather to long poffcf- 
fion without (hewing any deed, then to an ancient de^d without 
poffeilion ; and therefore this aft doth except long poffeffion : but 
in refpedl of the great troubles that did arife in this realm after 
the cancellation, which H. 3. made of the charters of Magna 
Charta, and Charta de Forefla in the 1 1 yeare of his raigne, this 
a6l doth give reliefe againft any feifin fince his firft gomg over 
into Britaine, which was in the 14 yeare of his raigne, but the 
feifin before that time, when the times were regular and peaceable, 
this aft dpth except. 

How, ^nd in what manner feifins by incroachnients fliall be 
avoided, you may reade in Bevills cafe, in Buckn^lls cafe, uhi fu- 
pra^ and in the firft part of the Inftitutes, feft. 

(4) Similiter nullt{s feoffatus a t(mpor$ conqueftus fine carta vtl alt* 
^uo alio antiquo feoffamento diftringat^r ad hujufinodi feBam faciend*^ 
ntfi ipfemet feu antecejfores jut earn facere confue*uerunt ante primam 
tYansfretationem pradiBam.'\ Here he beginneth with feoffments 
without deed ; in the next branch with feoffments by deed, whereia 
is to be obierved the great antiquity of feoffments by deed or 
without deed of ancient time before the conqueil. 

Secondly, the reafon in thoTe troublefome times, fince the ^r% 
going over of the king (as hath been faid) is not allowed of, but 
a feifin is required before that time, when tinges were regular and 
peaceable. 

(5) ^i *sutem per cartam pro certo femfitiot iiz,'\ This branch 
is repeated before, and coupled with the firft, bping both to one 
effeft. 

(6) Et fi harediteu alioua, &c.l For parceners, fee the firfl 
part of the Inftitutes, feft. 241, & le Cufturoier deNorm. cap. 30. 
fpl. 46. tenure per parage, i. per coparcenarie, & cap. 36. fo. 55. 

(7) Ille qui habet enitiam partem.'] This is to be underftood 
after partition, for before that the eldeft hath not enitiam partem, 
and therefore before partition this aft extends not to it, and before 
partition there can be no contribution, as hereafter (hall be faid, 
but in the kings cafe all the coparceners fhall doe fuit as well after 
partition as before, and fo (hall their fevcrall feoffees, for tins aft 

^xtendeth 
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201. 15 £,3. 
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For warranty & 
acquitall, fee the 
1. part of the 
Inltit. fed. I4Z. 

2. .0rtf«Ci&. 



7 E. 4. 14. 

9 "-T- 

12 H. 7. 15. 

9. Braticb* 



extendeth not to the king; for the words be, ad curiam magna* 
turn, ^r. 

If the elded after partition will not doe the fait, in the cafe of 
a common perfon the lord may diftreme the other parceners, as 
well as the eldeft for the fait, and the other parceners may have 
U]>on this ad a writ againfl theeldeft to compellher to do the 
fuit, and if the eldeft doth the fuit, and the refidne refufe to con- 
tribute to her charge, fhe (hal have upon this ad a writ Dc contri^ 
butione facienda to compell them to contribute. 

^ habet enitiam.] And yet tMs ad extendeth to the feof- 
fee of him tnat hath enitiam partem, and fo it is of the tenant 
by the curtefie. 

Note, a woman may be a fttQ fuiter to the covrts of the lord, 
but though it be generally faid, that the free fuiters be judges in 
thefe courts, it is intended of men, and not of women. 

(8) Et Ji plures feoffati fuerint de hutreditaie aliqua de qua unica 
feSa debeatur, dominus unicam/e^am babeaiA Tins is to be un4er- 

flood, either when the tenant holdeth by fuit, and enfeoffeth others 
feveiully, one of one part, and another of another part, &c. in 
certaine; there the lord ihall have bat one fait, and he that doth 
the fuit ihall have a writ de contributione facienda againft the 
others: or where the tenant that holdeth by one fuit infeoffeth 
xnany jointly, they (hall make but one fuit; as they ihall deliver 
but one hawke, or other intire fervice ; and if one of them doth 
the itut, he ihall not haye a writ de cotttributitnf^ facienda by this 
ad, for when the po^feflion is individed, s^nd intire, there can be 
no contribution ; but if one of the joynt feoffees make a feoffment 
in fee, the feoiFee Ihall doe a feverall fuit, and the reft of the joynt 
feoffees ihall doe but one. And if one of the feverall feoffees 
doth the fuit, if the other feoffees be diftrained for the fuit, they 
ihall have a writ again ft the lord to difcharge them of the fuit, 
wherein it is to be noted (as before hath beene obferved) what ac- 
tions are grounded upon this and other the like ftatutes, though 
no mention be made of them in the ads, all which appeare in the 
Regifter. 

if parcell of the land holden by fuit come to the hands of the 
lord, all the fuit is gone, for he neither can ryeceive^^ nor make 
contribution. 

(9) Et Ji feoffati illi ivarrantum, ^el medium non habeantJ] That 
is to fay, if they have neither one to warrsu^j^Jh^rifreciall graunt, 
nor any mefne by tenure which ought to ^^iSi&^'SR* ^^S ^^^^^^ 
illi feoffati pro portione Jua contribuant, l^c* ^T*nis xiaufe is to be 
underitopd of feverall tenants, as hath been ^^i^t^jif^- ^"^^ no 
provifion is made by this ad concerning cotttrijj|te^»j^jjyre the 
parties are provided for by graunt or tenure, 

(10) Si autem contingat quod domini, 8cc.,'\ 
given to the tenant againft' the lord, if he diJ 
this ftatute. *«f5»,c" • 

(11) Donee domini feSitmfuam recuperaverint, &€.] >S[o^* the fuit 
that is paft cannot be recovered, but damages for the ikfoj^^ 

(12) Simili autem modo Ji tenentes poji banc conjlitutionetni^btra^ 
bant, &c.] Here is remedy given to the lord againft his tenant 
that Ihall withdraw his fuit. 

(13) Currat lex communis.] Sec before, cap. 7. 

CAP. 




;^>h^ s^jremedy 
* Si (iqatrary to 
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CAP. X. - 

T\ E iournis vicec^ ( x ) prdvifum eft^ p O R the turns of fheriffe, it is pro* 

"^ quod neceffe non habeant (2) ibi vided, that archbifliops, bifliopgj 

i)enire archiepifcopi^ tpifcopi^ abbateSy abbots, priors, earls, barons^ nor any 

frior^Sy comitesy baronesy nee aliqui viri religious men or women, fljall not 

religiofi {'i^feu mulieres^ niji eorum need to come thither, except their 

prafentia ob altquam caufam fpecialiter appearance be efpecially required 

exigaturfedteneatur tournuSyficutUm' thereat for fome other caufe; but the 

paribus pradecefforumdomini regis tene^ turn (hall be kept as it hath been 

riconfuevit (4). Et qui in [diverfis] ufed in the times of the king's noble 

bund' habeant tenAientay non habeant progenitors. And they that have 

necejjfe ad buju/modi tournos (^6) venire^ hundreds of their own to be kept, 

nifi in balivis (7) ubifuerint convert fliall not be bound to appear at any 

/antes (5). Et teneantur toumife^ fuch turns, but iii the bailiwicks, where 

cundumformam Magna Chartay etji^ they be dwelling. And the turns 

cut temporibus regum Richardi et jo- fliall be kept after the form of the 

hannis teneri confueverunt. V ide great charter, and as they were ufed 

Mag. Char* cap. 35. in the times of king Richard and king 

John. 

. (Rcgift. I74» 175O 

betmtmis <vicecomiti5 provifum eft quod necejfe non habent ibi 'venire Mirror, cap 4 i. 
mrchiepi/copi, tpifcopiy abbates, priores, comites, bar ones , nee aliqui viri | ij'^ ^ 
religiofijfeu mulieres, nifi eorum profjentia ob aliquam cau/am Jpeeialiter jvia» Camc-jc 
exigatur.] . ^- & hie ca. 18*24! 

This is the fird branch of this chapter. 

Before the making of this ibtute, the (heriiffe in his tourne, and 8 H.4. 15. 
the lords of leets did ufc to amerce archbifhops, priors, earles, »* H. 7. 1,5. 
barons, religious men, and women, if they came not to the tournes, 
or to the leets of others, becaufe for fuite real! no diflrefle can be 
taken, but for the amerciaments for default of fuit, which this 
SL&, doth remedy ; for now, feeing it is hereby provided that the 
perfons above named fliall not need to come to tournes, &c. there- [ 121 ] 
fore for their not coming they cannot bee amercied. 

Firll, heare what the Mirror faith of this matter : Abujion eft Mirror, cap. 5. 
de/uffer afcun deins U realme oufter j^ojours, que il foit del age de xiy, h *• 
ans, infuis Anglois ou aliens Jil ne foit jure al roy per ferement del/eahi 
i^ plevije, l^ in decenne\ abufeon eft que clerks ^ ferns font exempt de 
faire al roy le dit ferement ^ de ficome le roy prent lour homage, ^ lour 
fealty pur terre. 

Now this oath is well exprefTed in Britton, Foillons nous que tref Brit ca. 12 f >. 
iouts ceux de xiy. ans, defouth nous facent le ferement que ilzferr^ foiall ^9' f-'**- 7- ^o- 
4sf loiaU, y^ que ilz ne ferr* felons ne aux felonies affentants. Calvinj cafe. 

And it is worthy of obfervation, that by the commcm law, par- 
fi)ns of churches, chat had curam animarum, the better to performe 
their fandion, were not compellable to come to tournes, or leets ; 
and if they were diftraincd to come thither, they might have a « .^ . 

Wrig Cumftcundum confuetuMnm regni noftri perfome eccl^e^ica^a^ Y^^aIU^. 

4 '^^^^ 
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iione terrdrum et tenementorum fuorum ecchjtis fuis annexorum ad v^- 
mend, ad vi/um franc* pleg* in cur. nojlra^ 'vel aliorum quorumcunqut^ 
l^c. Whereby it appearcth that this writ is grounded upon the 
common law, being the generall cuftomc of the realme ; but other 
cterks (that be no parfons of churches with cure) under which 
name all ecdefiafticall parfons^ regular atad fecular ^re contained, 
if they be dillrained to come to tourne or leet, they fhall have a 
writ reciting this flatute to be difcharged thereof. Which writ 

A^gliL obi fy- beginneth. Cum de communi confilio provifumfit quod *viri rdigiofi non 

'** Badeantneceffe venire ad tournum *vicecom.l^c, 

%ep^ ubi fu- So like wife women (hall have the like writ. Cum de communi ctntfi* 

f^* _ , lio, l^c. prov\fumJit quod mulieres non babeant necejfe 'venire ad tour» 

tVL t t't la "**'y \JC» 

^K, Sutbanw -And *t is a rule of law, that whenfbever a writ doth ifecite a 

Hatme, there the (latute doth introduce a new law. 

Now albeit the abovefaid perfons be exempted from their per- 
ibnaU comming to the tourne and leet, and many other perfons 
never tooke the faid oath of allegiance, yet are all fubjeds of 
what quality, profeflion, or fex^ foever, as firmly bounden to their 
allegiance, as if they had taken the oath, becaufe it is written by 
the finger of the law in every one of their hearts, and the taking 
of the corporall oath> is but aa outward declaration of the 
iaine^ 

Iti the chapter next before, provifion was made for doing of 
iiiite fervice, now in this chapter a law is made concerning luitc 
reall, by reafoa of refiancie, 
Jtfagr. Chart. (i) De tournis 'viitcom^.^ This toume of the (heriffc is curia 

c 35. F.N.B. njicecom^ franci plegii (as it hath been faid) and therefore this aft ex- 
lSift^i^Vi7*6 ^"^^^^ ^o ^^ ^^^^s and views of frankpledge, of all other lords and 
^' 7^' ' • perfons. 

(2) Necejfe non baheant.'\ That is, they arc not compellable to 
come,' but left to their owne liberty, mfi eorum prafentia oh aliquam 
cau/a?n/pecialiter exigatur, as to be a witneffe or the like. 
5cc the firft part (3) Nee aliqui viri reiigio/i,] Religiofi in the proper fenfe are 
oithclwftitmeiy takea for thofe that be regulars; but ccclefiafticall perfons, that 
^^' *33' be fecttJars are alfo within this ad, and that doth notably appearc 

by a writ in the Regiller, Cum perfona ecclefiaftica non habeant ne^ 
ceffe 'Venire ad tournum vicecom, fvel ad vifum franci plegii, ^c, juxtd . 
for mam provifionis de communi confilio regnu noftri in confimili caficpro 
' Hnris. reUgiofis faiJce, csff. Whereby it appearcth, that ccdefialU- 
In confimili call perfons fecular, arc in confimili cafu with them that be religiofi, 
*^^' and confequently within this a6k. 

[ 122, } (4) ^ed teneatur tournus ficut in temporibus pradecejorum dominr 

Mj^ Chare, c. regis teneri confmverunt, et teneantur tourni fecundum formam Magna 

>5- Chartae et ficut temporibus regis Richardi et Jobaunis teneri confiuve- 

runt.] In this j2 yeare of H. 3. fo long it was by effluxion of 

time fmce the raigne of H. 2, mentioned in Magna Cbarta, that 

this aft had jaft caufe to have reference to the times of R. i. and 

king John. 

F.N.B. i6(S. (5) Et qui in diverfis bundredis babeant tenementa, non babeant 

Wag. Chart, c. neceffe ad bujufinodi tournos ntenire nifi in balivis ubi fuerint conn/er- 

J5' fantes.^ Here bundredum is taken pro *vifu franci plegii : fo as the 

fcnfe IS, that he which hath tenements in the tourn, and in fome 

other view of frankpledge of fome other lord, or in divers Tiew$ 

of frankpledge, he Ihallnot need to come to any other but where 

he 
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he is converrant> and hundreds here are named> becaufe (heriffei 
(as hath been faid) kept their tournes in every hundred. 

(6) M hujujmodi tournosJ] Here tournus is taken not only for 
the kings view of frankpledge, but for the views of frankpledge of 
other lords. 

(7) In hali*visJ\ Here bali'Vf/^ is taken for the tourn or leet 
where he b converfant. 

If a man hath a houfe within two leets, he (hall be taken to be 
conver&nt where his bed is> for in that part of the houfe he is moA: 
converfant> and here converfant fhall be taken for moil con- 
verfant. 

If a man hath a houfe and family in two hundreds, fo as he is 33 H. 6* foU 9. 
in law converfant or commorant in both hundreds, yet he ihall i9H»6.fol. i.i# 
doe his fuit to the tourne or leete where his perfon is commorant* 

Laftly, if any man be grieved in any thing contrarv to the pur* Mag.Chart.c*3^. 
view of this ftatute, he (hall have an adion grounded upon this & hie, cap. 9. 
ilatute (as often in other cafes hath been obferved) for his remedy^ ^ w* n '^2ji'^^' 
and relief therein, which actions appear in the Regiftcr. 161. d* 

36 £• 3. cap* 

CAP. XI. 

JpROVISXJMeJi etianiy quod nee T T is provided alfo, that frombehce- 

^ in itinere jujiic\ nee in comitaf^ forth neither in the circuit of juf- 

in hundred''^ nee in curia baron' de ticers, nor in counties, hundreds, and 

eatero capientur fines ah aliquibus pro court barons, any iini^fBSll be taken 

puUhti placitand' (i], neque [pro eo"} of any man for fair-pleading, nor fo. 

quod non occafionentur {i). Etfcien" th^t any occadon ihall be. And 

dum ejly quod per ijiam confiitutionem it is to be known, that by this 

non tolluntur fines certi {'^)y feu pra^ aft fines certain, or loans aflelled 

Jiationes arrentata a tempore quo domi'^ fince the time that our lord the king 

nus rexprimum transfretavit in Bri» firft palTed into Britain, are not taken 

ianniam ufque nunc. away. 

W. z. ca. S. I S. 3. cap. 1 ftat. 2. Britton, (bl. 32. Fleu, li. 2. ca. ^o. (t Ed. 3. ftat 1. c« $• 
3 Ed. s. c 6» Regift. 179.) 

Before the making of this (latute, juftices in eyre, the fuiton 
in the courts of the county, hundred, and court baron did ufe to 
£et fines at their pleafure upon the defendant or plaintife, tenant or 
demandant, and not upon the councell learned for vicious plead* 
ing; and the reafon thereof was, for that it was in debiy of juf- 
" tice, and fo a contempt to the coun, and then he had leave to C 123 ] 
amend it, and to make it perfe% which is z^We^ ' BeaupUder. 
This ad con(iileth upon two branches: by the firft all fines in^ 
certain for vicious pleading, and for amendment thereof^ are 
wholly taken away. 

By the fecond, fines certain for vicious pleading, and amendment 
thereof a(re(red fince the firft ^dng of H. 3. into Britain, which 
was in the 14 yeare of his raigne, are n6t taken away by this 
iUtate. 

(1 ) Pro puUhre flacitmdoJ] In troth it was, j^s h^th beei^ laid* 
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as well in refpcft of the vicious pleading, as of the feirc pldidiae 
by WsLf of amendment. 

This extended to pleadings, and not unto counts, and pleints^ 
neither doth it extend to the kings higher courts of jalHce, but 
to thefe fbure hdre named, for in the higher courts there were faire 
and good pleadings; whereof the Englifh poet (fpcaking of the 
ferjant at law) faith, 

Chaucer. X!j^'^^° ^^ ^^^^ ihdite and make a thing, 

Tnere was no wight could pinch at his writings 

(2) Neqiiipro eo quod rum occaftonentur,'] That is, that for tha^ 
caufe they fhould not be occafioned or troubled.- 

ftetift. 179. If any man be grieved contrary to th6 purview of this fta- 

r.N.B. »7o. tiite> he may have an adion in nature of a prohibition upon this 
131E.U Attach, ft^^^^g^ r 1- 

(3) ^on toUuntur fines cetH,'\ And the reafbn of this was, for 
that fines certaine grew by confent, and therefore this ad tooke 
them not away, for oianis ctmfenfus ullit errorem; and I have feene, 
and doe know in divers court barons^ Sec. fines certain for heau^ 
pUder paid to this day. 
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J N placito *uero dotis^ quod diciiur 
•* unde nihil habet (i), dentur de 
catero quatuor dies per annum ad 
minusy ettluresft commode fieri potertt^ 
ita quod habeant quinque velftx dies ad 
minus per annum. In ajfijis [autem'} 
ultima pnefentationisy et in placito 
quare impedit (2) de eccUfiis vacantia 
lusy dentur dies de quinden' in quinden' 
(3)* ^^i ^ tribusjeptitnanis in tres 
fiptimanaSy prout focus fuerit propin^ 
quus^ vel remotus* Et in placito quare 
impedityji ad primum diem ad quern 
fummonitus fuerit (5), non venerit (4), 
nee ejfonium nuferit impeditor^ tunc at- 
tachtetur ad alium dieniy quo die Ji 
non veneritj nee ejfonium mifefit (6), 
diflringatur per magnam di/iri^ionem 
fuperius datam. Etfi tunc non venerit 
per ejus defaUamfcrtbatur epifcopo illius 
loci quodreclamatio impeditoris ilia vice 
conquerenti (8) non obftftat {j]\falw> 
impeditori alias jure Juo^ cum inde loqui 
voherit. Eadem lex • de attacbiamen^ 
tis (9) faciendis in omnibus brevibus 
ubi attachiamenta jacent de catero 
(fU9ad di/Iri^enes/adeadas)firmiter 
o^ervetur: 



T N a plea of dower, that is calle^l 
unde nihil habet, jfifom hcncefordi 
four days (hall be given in the year at 
the leaft, and more if conveniently it 
may be, fo that they fliall have five or 
flic days at the leaft in the year. In af- 
fifes of darraine prefentment, and in a 
plea of quare impeditj of churches va- 
cant, days fliall be given from fifteen to 
fifteen, or from three weeks to three 
weeks, as the place fliall hap to be 
near, or far. And in a plea of quare 
impedit, if the difturber come not at 
the firflday that be isfummoned, nor 
caft no eflbin, then be fliall be at- 
tached at another day; at which da/ 
if he come not, nor cafl: Jia eflbin, he 
fliall be diftrained by the great diftrefs 
above given ; and if he come not then^ 
by his default a virrit fliall go to the 
bifliop of thefame place, that the claim 
of the difturber for that time fliall not 
be prejudicial to the plaintifFj faving 
to the difturber of his right at another 
timej when he will fue therefore* 
The lame law, as to the. making of 
altacbmems, ihall from henceforth b^ 

obferved 
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vbfervetur: ita iamen qubd fecundum obferved in all writs where attach- 
attachtamentum fiat per meliores pie- ments lie, as in making diftrefles, fo 
ghs^ et pojlmodum ultima diftriSlio. that the fecond attachment fhall be 
[Videartic'fuperchartas cap. 15J made by better pledges, and after- 
wards the laft diftrefs. 

Vide 51 H. 3. Dies Communes in Banco, in placito dotis. (32 H. 8. c. 21. Fitz. Jour. i8, 194 
32. II H. 6. 4. 33 H. 6. !• Fitz. Brief, al. Evcfquc, 14. 21, 2a. 27. 32 H. 8. c. 21.) 

The mifcluefe before this a£l was, that in a writ of dower, 
unde nihil habet, there were dayes of common retourn, as in other 
real! anions, which was mifchicvous to the woman, in refped of 
the long delay, fhe claiming but an eftate for her life, which 
mifchiefe this ftatute, as by the letter thereof appeareth, doth 
remedy. 

And this ftatute in favour of dower is alfo extended againfl the 
vouchee, for this aft faith, in placito dotis, and the vouchee is in 
placito dotis. 

( J ) Unde nihil habet."] This a6t extends not to a writ of right 3* H. 8. cap. %u 
of dower, but the ftatute of 32 H. 8. extends to it, neither doth 
this adt extend to a writ of dower ad oftium ecclefia, or ex ajjen/u pa-, 
tris, unlcfle it be unde nihil habet, but the faid adl of 32 H. 8. ex- 
tends to every writ of dower. 

(2) In ajfyis ultima prafentat'* et in placito quare impedit,] This 26 E. 3. 75. 
aft extendeth not to a writ of quare non admijit, nor to an incumr 17 £• 3* ^^i* 
bravit, but onely to the aflife of darrein pre/entment, and quare int" '^ ^ 3. joyr 19. 
fedit, and the reafon thereof is, for feare of the laps. 

(3) Dentur dies de quindena in quindenJ''] By aflent of parties 11 H. 6. 23. 
a longer day may be given then is prefcribed by this a6t, but that 

aflent muft be entred of record. 

And it is to be obferved, that by the comnion law great delayes 44 E. 3. 5* 

bee difallowed in foure kindes of actions, 'viz,, in all writs of dower, 39 H. 6. 40. 

quare impedit, aflife of darrein pre/entment, and aflife of no^el dif- Artie, fqper 

feifin, and therefore no protedtipn (hail be allowed, or ej/oine de Chartas,c^. 15. 
femfitio regis fhall be caft in any of them. 

(4) In placito quare impedit ft ad primum diem ad quem fummo- Bra£l. 1. 4. fo. 
nitusfuerit non 'venerit, &c.] At the common law in a quare im- 3.+^» *+7- 
pedit, the proces was fummons, attachment, and diflreffe infinite, Brl^*2?v *^*^ * 
which was mifchicvous in refpeft of the laps, now it is provided ,1 h. 6. 4. 
that if he appeare not at the grannd diftrefle, judgement fhall be 

given for the plaintife, and a wrh to the bifliop awarded. 

(5) Summonitus fueritJ] Put the cafe that upon the fummons, 14 E* 3- 
the defendant is retourned nihjl, and at the atuchment and dif- ^u"^ ^^* 
treflfe, wMalfo, this cafe is out of the letter of the ftatute, for the J^J h. 6.^56?* 
defendant was never fummoncd, but it is faid, • that when there Lib. 5. fol. 41 • 
be two mifchiefes at the common law, and the leflfef is provided • ReguU. 

for by tx^tffe words, the greater Ihall be included within the 
fame remedy; this cafe when nihil is returned is the greater 
mifchiefe, for he by his default Aiall lofe nothing, but in the cafe 
provided, the defendant by his default ffiall lofe iflues, and the law 
intends that he will rather appeare then lofe iflTues. 

A quare impedit is brought againft two, upon the diftrcflfe one 7 E. 3, 4. 
doth appeare, and the other makes default; in 7 E. 3. it was re- 
folved that the plaintife ftiould not prefcntly have a writ to the 
biftiop againft him that makes defauft, for that it might be, that r ia< 1 

IL In»t. L ^9 ^ ^ ^ 
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14 H. 7. 19 b. 
F.N.B. 39. b. 
13 E. 3. brc. al 
Evefque 21. > 
^H.4.2 10 H. 
i. 4. Vide hie 
c. %• tc 13. 
Glanv. li. i.e. 
TO) 1 1, &c, 
Braft. 1. 5. fo. 

334» 335> &c« 
Brit. eap. 122, 
123, &c. Fleca, 
lib. 6.ea. 7,8. 
&e/ Mirror, c 2. 
§ 20. Dc Ef- 
K)ines, & cap. 5. 
§1. 

*27H.6. I. 
*6 H. 6 EfToinc 
107. 10 H. 4 6. 
8 H^ 3. Eflbine 
195. W. 2. cap. 

Mirror ubi fu- 
pra. 

Mirror ubi fo- 
pra. 



Vide 12 E. 2. 
Stat, de eObnio 
calumniando. 
34 H. 6. 2S. 
s H. 4. 1, b. 
22 H. 6. 45. 
33 H. 6. I. a. 
f.N.B. 38.11. 

2 H. 4. I. 

24 E. 3 37. 
38 £. 3. 12. 

13 E. 3. bre. al 
Evef^ue 19. 
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the otJicr that appeares (hall have againft the plaintife a writ to 
the bifhop ; and it was there faid, that it was not reafonable, that 
upon one originall the plaintife fliould have one writ to the bifhop 
for him, and another againft him ; but this notwithftanding the 
plaintife by this aft ought to have againft him that makes default 
a writ to the biftiop; and it is not againft reafon, if the other de- 
fendant can barre the plaintife, for him to have a writ to the biihop 
againft the plaintife by the common law, and fo bee the later bookes, 
and common experience at this day. 

(6) Tunc attachietur ad ahum dienty quo die p non venerit nee ef- 
fonium miferitJ\ EJfonitm, or exonium is derived of the French verb 

ej/onier, or exoniery which fignifieth to excufe, fo as an eflbine in 
legall underftanding is an excufe of a default by reafon of fome 
impediment, or difturbance, and is as well for the plaintife as the 
defendant, and is all one with that which the civilians call excu/atio. 
* Of eftbines, there have been (as we reade in our bookes) five 
kindes, *i;/«. i. Defer^vitio regis. 2. In terram fandam, 3. Ul- 
tra mare, 4. De malo le^i, in our old bookes called ejjonium de re^ 
Jiantifa. 5. Et de malo veniendi, and this laft is the common ef- 
foine, which is intended in this aft. 

In a quare impedit, or darrein prefentment, an eflbine de fervid le 
roy, ad terram fan£iam, or ultra mare lyeth not for doubt of the 
laps, but a common eflbine lieth, and of eflbines the Mirror faid 
well, Ahujion eft que faux caufes de effoines font refceiiiable de cy que 
droit ne alloixje fauxime in nul cafe, i^ ahufion efl dallonjuer effoine in 
perfonel aSion ; for the fame author treating De articles per 'viels 
roys ordein, faith, Ordein fueront effoines in mixt actions, l^ realls, ^ 
ne in perfonels ; and I finde, not in Glanvill any eflbines, but in reall 
and mixt aftions,. but before the making of this aft, eflbines were 
allowed in perfonall actions. 

Non jacet effonium, quia fummonitio teftificata non eft, ^vel par non 
attachiatur, eo quod 'vicecotnes manda*vit quod non eft inventus, 

(7) Per ejus defaltam fcribatur epifcopo quod reclamatio imped it or is 
ilia vice conquerenti non obfiftat,^ Upon thefe words of this aft 
the plaintife ftiall have a writ to the biftiop without making of any 
title. 

The ftatute faith only, Scribatur epifcopo, and yet the plaintife 
ftiall have both a writ to the biftiop, and befides a writ to enquire of 
damages ; if the biftiOp be out of the realme, a writ to the bifliop 
may be awarded to his vicar generall, for he is in place of the 
biQiop. 

If the defendant appeare at the grand diftreflie, and take a day 
by prece partium, and after make default, no writ fliall be awarded 
to the bifliop, for this cafe in refpeft of his appearance is out of 
the ftatute, but a new diftrefle ftiall be awarded, 

(-8) Conquerenti.] The king ftiall take the benefit of this 
ftatute. 

(9) Eadem lex de attachiamentis, &c.] This is the laft claufe of 
this chapter, and is to be underftood according to the letter, and 
needeth not any expofition. 
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X^ Tfciendum eji [quod] foflqiiam alt" 
•^ quh pofuerit fe in inquijitionem 
a It qua m (i), qua^ emerferit^ vel 
emergere poterit in hujufmodi hre- 
'uibus^ non habebit ntft unicum ef- 
Jonium (2), vel unicam defaltam (3), 
ita quod ft ad diem fthi datum per ejjb- 
niumfuum non venerit^ aut fecundo die 
defaltam fee erit^ tunc inquifttio ilia per 
ejus defaltam capiantu r^fecundum inqui- 
jitionem illam ad judicium procedatur. 
Si vero inquifttio ilia capta fuerit in 
comitatu (4) coram vicecowL vel coro- 
natore^ ad jujiiciarios domini regis ad 
certum diem eji remittend\ Et ft pars 
rea non venerlt ad diem illum^ tunc 
propter defaltam ipfius afftgnetur et 
alius dies ^ fee undum difcretionem jujli- 
ciariorum^ et mandetur vicecomiti^ quod 
ad diem ilium faciat eum venire ad au^ 
diendum judicium (ft velit) fecundum 
inquifitionem illam. Ad quern diem ft 
non venerit^ propter defaltam fuam pro- 
^edatur ad judicium. Eodem modofiat^ 
ft non veniat ad diem ftbi datum per 
effonium fuum. 



AND it is to be known, after that 
a man hath put himfelf upon any 
enqueft, the which hath or mutt 
pafs in fuch manner of writs, he fhall 
have but one effoin, or one default; 
fo that if he come not at the day given 
to him by the effoin, or make defeult 
the fecond day, then the enqueft fh^l 
be taken by his default, and accord- 
ing to the fame enqueft they fhall 
proceed to judgement. And if fuch 
enqueft be taken in the county, before 
the {heriff or coroners, it fhall be re- 
turned unto the king's juftices at a 
certain day; and if the party defend- 
ant come not at that day, then, upon 
his default, another day fhall be af- 
figned to him after the difcretion of 
the juftices ; and it fhall be command- 
ed to the fherifF, that he caufe him 
to come to hear the judgement, if he 
will, according to the enqueft; at. 
which day, if he come not, upon his 
default they fhall proceed to j udgement. 
In like manner it fhall be done, if he 
come not at the day given unto him 
- by his effoin, 

DJer, 5 Eliz. 224. 15 Eliz. 324. (Fitz. Effoin, 21. 33, 34. 38. 100. 130. 159. Godbolt 236. 

pi. 327. Salk. 216.) 

The mifchiefe before this flatute was for the great delay that 2R.2,Effo.is9. 
might come to the plaintife in any perfonall adlion. 

(i) In inquifitionem all quam.] That is, when iffue is joyned, 
and the defendant ponit fe fuper patriam, et pradiSV querens Jimiliter. 

This ftatute extendeth not to a demurrer in law. 

In an adion of debt un cujlome de London fuit alledge fcf denie per ^\ E. 4. 74» 7^« 
le pV : this iflue fhall not be tryed by inqueft, but by the certificate 
of the maior by the mouth of the fecorder, proces iffuiji al motor a 
certifier a quel jour le def pria dejhre efoine, and was effoined by the 
opinion of the whole court, for this t^yalI was not per patriam. 

(2) Nfi unicum ej/onium. Here ejonium is taken for a common 19^- 3««^<^'n« 
cffoine, and extefldeth not the effoine defer^uitio regis, i^c. *'• 

This is to be underftood where an effoine doth lie, for this adb ^^ e.^.'!/* 
reftraineth delaies, and giveth not any, where none was before. 
And therefore after iffue in a fcire fac\ the defendant fhall not be 
effoined, becaufe no effoine lyeth in that cafe, et Jic deftmililus. 

Im 2 Bat 
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Bet if there be divers tenants in a prtecife^ or divers defendants 
in a perfonall aftion, albeit in law they be but one tenant, or one 
defendant, yet each of them ihall have one eflbiae; and {o hath 
this ad been expounded. 

(3) Vsl unicorn defaltam^ &c.] Upon confideration of thcfe 
words, and of thefe words fubfequent, tunc inquifitio illafer defal- 
tarn capiatMiTi two condoiions are cdlc^ed*. i. That this ad ex- 
tendeUi to the defendant, and not to the plaintife, becaufe the de- 
fendant maketh defacdt, and on the plaintifes fide it is called a non- 
fait : alfo the enqoeft is awarded by the default of the defendant. 
And ladly, the mifchiefe was for the delay of the plaintife by the 
defendant, and therefore the delay which the plaintife maketh 
himfelfe is out of the mifchiefe, and remains at the common 
law. 

The fecond condafion is, that this ad is to be miderftood in an 
adion perfonall, for that no enqueft in any adion feall can be taken 
by dehiolt. 

(4) Si'uero tHquifitio captafugrit in comitatu, &&} The meaning 
of this danfe is, that if after ifltie joyned in a bafe court, the de- 
fendant hath had his ciToine, yet if the plea be removoi before 
the kings juftices, he (hall have another eflbine before i^e juftices^ 
for the proceeding in the bafe court is not of record above. 
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T\ E chartis vero ixemptioms^ et li^ 
bertatit (1)9 »^ f9nantur ut^- 
trantes in affifay juratis^ vel rec^gfu- 
iMomihis aUqmhus : trwifum eflj quod 
fi adeo neceharium fit iorumjuramai'- 
tmmy quadjme eis jufiitia exbHeri nan 
p§Urit (veluti in magms afftfisy et in 
pirandmlationibuSy et in cbartis vel 
fcriptis coHventienumytiti Juerunt teftes 
nomnati (2), aut in attin£fisy velaliis 
eonfimilibus) jurar^ cogantuTy faha 
fibi aEas iibertate^ et exemptiene fua 
frei££la (3}. 



CONCERNING diarters of 
exemption and liberties, that the 
purcbaier (hall not be impanndled in 
affifes, juries, and enquefts \ it is pro- 
vided, that if their oaths be fo requi- 
fite, that without them jufiice cannot 
be miniftred,as in great affifes, peram- 
bulations, and in deeds or writings of 
covenants, (where they be named for 
witneffes) or in attaints, and in other 
cafes like, they (hall be compelled to 
fwear; (aving to them at another 
time their fore&id liberty and exemp- 
tion. 



W.s.cap. 28. 29H. 6.C3. (34H.6.Z5. iSH-S-s.) 

^4H.(.25.pcr (i) jDe cbartis 'cem exemftiomis et liherteois, &^] Hereby it 

1!^' ii. ^P^^^^ ^^^ ^^ ad is in affirmance of the common law, for 

** ^*^ every diarter of^any frandufe or liberty whatfoever, by reafon 

whereof there fikoold be a £uler of jaftice, is v<»d and of none ef- 

fed in law, as in the cafe of conufans, and tlus cafe of exemption. 

In this ad there be fonre examples fet downe, vne. the grand 
afife in the writ of n^t« in the writ of reaitnabilibMs dMfis^ here 
^^ called im feram^daiiomibus, in dcedft whcfC witnefe be aamcd* 
and in attaints, 

Ratimmhilibmi, 



391.9.15. 
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Rationahilihus iii<vifis,'\ 

Magna aJUifa inter Priorem de Tynemuwe petentvmj li Simonem de Pafcb, 18 E. 1. 
Ruceftre tenentem, de eo quod idem Simon permittet rationabiles di<vi/as JJ^* ^5- "}Baac. 
Jiert inter terras tpjtus Prions in Wetham, Cf terras tpfitu bimonis in rationabiUbua 
Ruceftre ificut e£k debet l^ folet. Et unde idem Simon qui ienens eft po- divifis* 
Juit fe rnagnam aftjfam illam^ l^ petit recogn* fteri, utrum ipfe majus Magna Afiifa 
jus hahet in quindecim acris terra, C3^ quindecim acris mora, cum pertin^ utrum ipre ma- 
in Ruceftre ♦ per met as ^ di'vifas fubfcriptas,fciU incipiendo apud alt am jus jus, &c. 
fviam quee extendit/e ultra S^alftfpotleche, ^ fie de/cendendo per Sn^aln^ ,. ," °*^^^^ * 
fpotlecbe verfas auftrum u/q, Ryfdenbume, ubi S^JnalufpotUche l^ Ryfden^ 
burne conjungunt^ ^ fee afcendendo in Ryfeienbume tverftis boream ufque Vide Mich. 3 E« 
jilde-wylumnuay, ^ fee adhuc per Ryfdenbume 'uerfeis boream ufque le '^"?*"?* ^^ 
Redefordy ubi alta 'via tranfit *verfus no'vum Caftrum fuper Tynatn fecut priorem de 
illas tenet. An pradiSlus Prior per met as ^ di'vifas fubfcriptas, viJi, Berm. 8c Prio» 
incipiendo apud Redeford, ^ fee per altam I'iam 'verfus occidentem u/q, rem de Hida- 
* Munlejhened, ^^ fee <verfus pccidentem per altam 'viam ufq, Swualnfpot" ^'"^ P^fc^. 
leche, ^ fee de Siaalnfpotlecbe <verfus auftrum ufque Ryfdenbume^ (^ fee ^^'^' »° Banc* 
^e Ryfdenbume njerfus boream afcendendo ufq, Redeford pradi^^ fecut illas \^x.. Epifc. He- 
exigit: <ven^ recogn* in forma pradi^. per WilUelmum de Haulion, Ro' reford Sc Pctr. 
bertum de Infula, Nicholaum de Puncbardon, lohannem de Oggeill, lo^ Corbet pcram- 
Jjannem de Eftington, Richardum de Horfele, Hugonem Gobion, WaU p^'^^^'g^ ^^^ 
terum dt Egloytkeneham, Da'vid de Coupland, Franconem Tyeysi Henri- ^^^^ ^.^ J A 
cum de Dytheend, l^ Robertum duManer, i^ mbdo' ^veniunt pradid* 
Simon y Prior per attorn* fuos: Et pradiSli milites fuper facramentum Vcrediftunj. 
fuum dicunty quod pradiSius Simon majus jus habet in pradiQis tene- Judiciam. 
mentis per pradiQas di'vifas per quas ilia tenet, quam pradidus Prior * [ 1 28 ] 
per di'vifas per quas ilia exigit, Ideo confederatum eft, quod pradiSus 
Simon eat inde fine die, ^ teneat pradiilum tenementumfebi ^ haredi^ 
bus fids per preedi^as di'vifasy fciL incipiendo apud S^walnefpotleche ubi * 

alta 'via extendit fe ultra S^-walntfpotleche, ^ fee defcendendo per S^walnt" 
fpotlecbe ^erfus auftrum ufq, Ryfdenbume ubi S^vDolnefpotlecbe^ Ryfdeu" 
burne conjungunt, ^ fee afcendendo per Ryfdenbume 'verfeis boream ufq. 
Alde-wylum<wey, l^ fee adhuc per Ryfdenbume *verfus boream ufque le 
Redeford ubi alta 'via tranfit *verfus nwum Caftrum fuper Tynam, quiete 
de pradiSio Priore^ fuccefforibus fuis,tt eccl^a fua de Tynemuwe />te- Finale. 
perpetuum, ^ Prior in mifericordia, i5fc. 

Magna ajfefa inter Priorem de Tynemwwe peteMtem, ^ Richardum Pafch. 18 E. i. 
Turpin tenentem de eo, quod idem Richardus permittet rationabiles di'vi- JJ Banco, rot.72. 
fas fieri inter terras ipfius Prions in Wylum, 15 terras ipfius Richardi in Mich. 18 E. i. 
Hoghton, fecut ej/e debent ^ folent, et unde idem Richardus, qui tcnens efi in Banc rot. 76, 
pofuit fe in magna ajfifam illam, et petit recogn* fieri, utrum ipfe majus Northumb. 
jus habet in medietate decern acrarum mor^e, fviginti acrarum terree, it 
fexaginta acrarum bofci, cum pertW in Hoghton, per metas et di'vifas 
fubj'criptas, <videL incipiendo ex parte boreali de le J'h'wertonsrdike, et 
fee *verfus boream ufq, ad curfum aqua quee currit inter le S trot her de 
Hoghton, et le Strother de Ruceftre, et fie ficut curfus ilUus aquee fe ex* 
tendit 'verfus occidehtem ufque Redeford, et fee defcendendo ^vetfus au* 
firum ufq, le HoVeford, et fee del Holleford defcendendo *verfus auftrum 
ufq, Ryfdenbume, ufque ad terram arabilem de Wylum, et fee per fefi 
J'atum ejufdem terras ufque lei Longhing quod 'venit de bofco de JVylumi et 
fee defcendendo <verfus auftrum fecut Sygpethnvay fe extendit inter bofcum 
de Hoghton, et bofcum de Wylum, et ufq, Wylum Halugh, et fee per 
foffatum quod fe extendit 'verfus orient em inter Wylum Halugh et l^ 
cuttt de Hoghton ufq, Alberyftrother in parte occidentali, et fee per far* •. 
tem occidentalem de Alberyftrother *verfus auftrum ufque let Pullys per 
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partem ocddemalem, et fie de hs Fully s 'verfus occtdentem per quod- 
dam fojfatum ujq. quoddam Run quod fs extendit ufque aquam de Tyne 
fahoa ccmmunia pafiiine eidem Priori et fuccefforibus fitis in pra:di3a 
mora de Hcghtcn ufque le Thwertcncrdike per partem occidentalem^ et 
fie per partem occidentalem de le Br-hill, et de HyndefiharMey etfic 'uer- 
fiis aujlrum deficndendo per le Greneleghe^ et fie vfque Sygpethway fieut 
ea tenet y an pnedicius Prior per fnetas et di*vifas/uhfcriptas, 'videlicet ix- 
cipiendo in parte boreali in Wylummore defiendendo 'verfiis aufirum per 
le Th^juertonerdike ufque Thornra^wey etfie de Tkomratwe ufque Martin^ 
pol *verfus aufirum, et fie de Martinpol ufque Aldehewey et fie defcen- 
L I ^9 J dendo per le Haldehey^way *verfus aujlrum ultra Rai-enefbume, et fie de 

Ra'venefburne *verfus aufirum et iterum ultra Ra^venefburney et fie de 
Ravenefburne ^erfus aufirum ufq, Standandefian, etfic de Standandefian 
fverfus aufirum ufq, le Fijkerenuey ufq, aquam de Tyne fieut ilium exigit^ 
Venit recogn^ in forma pr/edicta ter PVillielmum de Hauleton Robertum 
de Infula, NicboT de Punchardon, lohannem de OggilU lohannemde Ef- 
lington, Robertum de Glantingdon, Riehardum de Horflee, Hugcnem Go-' 
byony Walter um de Egleyntham, Da'vid de Coupelandy Francicne Tyeis^ 

Ycrediaum. ^ Henrie' de Dyeheend, Et modo 'veniunt pradia' Riebardus, ^" Prior 
per atturnatos fuos, U pradi^i milites fuper facrum fuum dicunt quod 
pradidus Richardiis majus jus babeat tenendi mtdietat^ pradicicrum 
ten'' per eafdem met as l^ divifas, per quas.idem Riebardus fuper ius clojn^y 
quam pradiclus Prior, Idea confidsrat* efi quod pradidus Riebardus 
eat indc fine die, ^ teneat medictat, pradictorum ten* cum pertinen^ per 

Judicium finale pradiaas metas l^ di'vifas, per quas illam clam* fibi ^ bared' fuis 
quiete de prtediao Priore ^ fueeef/oribus fuist iff eeelefia fua de Tyne- 
mwvje imperpetuum, Et Prior in miferieordia. 

Vide Mich. i8 E. i. in Banco Rot. 76. Northumb. a notable 
record. For this writ de rationabilibus divifis, and the writ de 
perambulatione fac', vide Regift. 157. b. Glanvill, lib. 9. cap. 14. 
Bradon, lib. 4. fol. 207. a. 21 1. b. De perambulatione fac' lib. 5. 
372. a. & 444. De rationabilibus divilis. Fleta, lib. 4. cap. 15. 
lib. 5. cap. 9,39. 31 E. I. Droit, 70. 5 E. 3. fol. 12. 28 E. 3. 
fo. 43. 14 E. 3. tit. Aid 23. 29E. 3. 45. 45 E. 3. 4. 3 E. 4. 10. 
F. N. B. 128. tn. &c. J 33. d. &c. Vet. 73, 74. Coke, lib. intr^ 
565, 566. lib. intrat. Raft. 541. 495. 

Upon all thefe records and books, the learning of thefe two writs 
flandeth thus: 

1. This writ of rationabilibus divifis is a .writ of right in his 
nature, wherein battaile, and the graund alTife lieth, and judgement 
fina'll fhall be given : in this writ the view and voucher is to be 
graunted, and efples are to be laid, and this writ efi bre^ve ad* 
fverfarium, 

2. The writ d^ perambulatione facienda, is no writ of right in his 
nature, and is breve amieabile, and had by confent of parlies. 

' 3. The perambulation may be made as well by commiffion to 
certain perfons as by writ; but the proceedihg, de rationabilibus 
divifis, is by writ onely, 

' 4. This is common to them both for a diviiion to be made be- 
tween feverall townes or hamlets. 

5. If it be for a diviiion betwe^a two counties, for the bet- 
ter directions of fherifFes, coroners, and other the kings officers, 
and minifters, it mull be done by the kings commiffion under the 
• great feale, but the divifion hereby made ftiall not elloppe or con- 
cJufie the parties, interefied in the land. 
• Upo^x 
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Upon the verdi6^ in any of the four examples before mentioned, 
no writ of attaint doth lie; then followeth thefe words, Et in aliis 
cafibus confemilibus ; thefe by the letter of this ftatute, muft be fuch, 
as thereupon no attaint doth lie ^as in lYiQ partitionefac^y and other 
inquefts of office, as hath been faid : but all charters tending to 
the failer of juflice, are void by the common law, without any aide 
of this adl: as if there be not fufficient hundreders, befides thofe 
that have charters of exemption, for triall of an ifTue in an adlion, ^ 

wherein an attaint doth lie, there charters (hall be difallowed, be- 
caufe Jine els jufiitia exhibcri noti potefiy and fo in all other like 
cafes : fo if the king graunt an exemption to all the freeholders in 
one county, and to all the citizens in a city, this is void. 

(2) In chartisyl^c, ubi tejles fuerint no?ninati,'\ Hereby it ap- 
pcareth, that by the common law, the witnefles named in the deed [ 13O 1 
ihould joyne with the enqueft, or elfe the charter of exemption, 
De ajjifis juratis et recvgnitionibus aliquibuSy (hould not have freed i Part of the In* 
them. Vide the firft part of the Inftitutes, and fee before cap. 6. ftitutcs, fodi, i. 

In attinciis.'] Hereby appeareth that the writ of attaint, which 
by our old books and auncient records is called bre'vg de convU^ 
tione, was given hy the common law, and the forme of the writ is 
fet downe in our auncient authors at the fuitc of the party grieved: 
and it appeareth by the Regifter that no writ of attaint reciteth any 
(latute, and the judgement in tJie writ of attaint is fearfull and 
penall, and given by no ftatute, and this is proved by this aft, 
which nameth attaints, and is before any aft of parliament in print 
made concerning attaints. 

And it feemeth by our old bookes and auncient records, that by 
the common law, it lay as well in plea reall as perfonail. Vide 
Regift. 122. Mirror, cap. 3. De Attaints. & cap, 2. §4. De 
Loiers. Glanville, lib. 2. cap. 19. Brafton, lib. 4. fol.'289. Fleta, 
lib. 5. cap. 21. 34. Britton, cap. 97. fol. 237. 6 H. 3. tit. Attaint, 
7^, & 73. 15 H. 3. ib. 74. Temps E. i. ibid. 70. 12 E. i. ib. 71. 
3oAfr. 24. 28E.3 91. 44E.3.2.b. Temps R. 2. Conufans, 88. 
3 H. 4. 15. Fortefcue, ca. 26. f . N. B. 107. k. W. i. cap. 38- 47. 
1 E. 3. cap. 6. 5 E. 3. cap. 6, 7. 28 E. 3. cap. 8. 34 E. 3. cap. 7. 
23 H. 8. cap. 3. See the firft part of the Inftitutes. Seft. 514. 
Verb, en Attaint. 

But fome fay the writ could not be obtained without difficulty 
(becaufe he had other remedy to try it in an aftion of higher na- 
ture) and therefore the ftatutes were made. See the ftatute of W i. 
cap. 38. and the expofition thereupon, and a judgement given. 
Mich. 5 E. I. Of an attaint heare what the Mirror faith. En temps 
le roy Henry le primer eftoit ordein l^ communement aff'entu que jurors 
in enquejis, l^c. in attaints^ et tieh autres ne prendront rien de loiers, 
^c. See the other ancient authors and books above, cited ; by 
them it appeareth how neceflary the reading of auncient authors 
and records be for the knowledge of the common law, and how the 
ftatutes concerning attaints arc but in affirmance of the common SeeW. ucap* 
law, for the plaintife may have upon them the penall and fcvdtc 38. 
jcidgement given by the common law. Vide 40. Aff. 23. 40 Aff. 13. 

If a man have a charter of exemption, and Iheweth it to the (he- f.N.B. 165,166 
rilFe, yet notwithftanding H^ may retourne him, for the (hcriffe is A€t D. 
not to judge of his charter, nor to allow, or difallow thereof; bat 39^* 3* 'S* 
if he will have the effeft of his charter, he maft fue out a writ of ^ ^' |' J®* 
ailowanve of his charter, and deliver the writ to the iheriffe, and ' ' * ** 
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fhew his c)iarter to hira^ and then if the (heriiFe retourae him, he 
may have his adlion Ujpon his cafe againft the fherifFe, and (o mult 
our old and other books be intended. 
18 H, 8. 5. After the fherifFe hath retourned him, if a full jury doe appeare,, 

then he may Ihew forth his charter, and if the plaintifFe'confeffe it* 
he (hall be difcharged, but if the plaintiffe faith that he is not the 
fame perfon, it ihall be prefently tried, and fo in the like cafe; but 
he cannot plead his charter for his difcharge before a full jury doe 
• appeare, for if any anfwer bee made thereunto the jury muH 

try it. 

Such generall charters cf exemption /« a[fijis,juratisy et recognU 
iionihust as in this a£i are mentioned, (hall not be allowed where 
the king is either fole party, or where the fuite is tarn pro domn9 
rege quam pro feip/o, without thefe or the like words, licet tangat 
nos, 

Sal'va/emper alias libertate et exemptione pr^if!di^\^ And fo it ia 
in cafe of conufaiice* and of a protection, the party may waive the 
benefit of it in one adlion, and yet take the advantage of it in 
another: and fo if a non omittas be awarded within a franchise that 
hath retourn of writs« yet he (hall in other fuits enjoy it. 



[131] CAP. 3?V. 

TW' 17 L LI de ctfitero liceat (i ) ^^r T T fhall be lawful for no man from 
quacunque caufa dijlri^iones fa- henceforth, for any nianner of 

cere [2) e^tra feodum fuum^ nee in via caufe, to take diftrefles out of his. 

regia^ aut in communi Jlrata (2) niji fee, nor in the king's high-way, nor 

4ornino regi et mini/iris fuis {\)fpecid», in the common ftreet, but only to tha 

lem authmtaiem ad hoc babentibus. king or his officers having fpecial au- 

^ thority to do the fame. 

Fleta, lib. 2. ca. 41. W. i.e. 16, Artie. Cleri, cap. 9. Artie, fufer Cart. ca. 12. 51 H. 3, 
Pift. dc Scaccar. (8 Rep. 60. 7 H. 7. i. 22 Ed, 4. 49. Fitz. Bar. 281. Fitz. Trefpafs, iS8. Firz. 
Brief, 511, 842. Fitz. Avowry, 87, 232. Raft. 226. i<.egift. 98. 183. 9 Ed, 2. ftat. i.e. 9. 2 laft, 
131. Cro. EI. 710. 

13 E. 4. 6. The mifchiefe before this ftatute was, that whereas the king by 

his prerogative might diftrcin for his rent in any other lands or his 
tenant, being in his owne aduall pofTeiTion, though they were out 
of his fee, and feigniory, divers lords tooke upon them alfo to 
diftrcin out of their fee, which was wrong and oppreiHon : and 
whereas all the kings fubjedls ought to have £tqq paffagQ in <via re^ 
giuy et communi Jl rat a^ as well to faires and markets, as about their 
other affairs, the lords ufed to diftrein in the high-wayes, both 
which mifchicfs this ftatute doth remedy. 

.(i) Non liceat,] This is divided into three branches : the iirft 
branch is, Non liceat ex quacunque caufa diftri^iones facere extra 
feodum, 

I. This is to be undcrftood of diftreffes, by reafon of a feig- 
niory, and not for diflrefTes, for rent charges, &c. or by reafon of 
a leet. , 

z. This 
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2. This branch is but in affinnance of the common law, for re- 
gularly no fubjeft can diftrein out of his fee and feigniory, and 
therefore if the lord doe diftrein out of. hif^fee, the tenant naay 
either have an aftion of trefpaffe at the common law, or an adion 
upon this ftatute, bui in fome fpeciall cafe the lord by the common 
law may diftrein out of his fee and feigniory, as if the lord come 
to diftrein, and the tenant, or any other feeing the lord come to 
diftrein them, drive them to a place out of the fee of the lord, 
yet in this cafe the lord may diftrein them out of his fee, becaufe the 
lord had a view of them within his owne fee, by reafon whereof 
the lord ftiall be adjudged in a kinde of pofleffion of thena; but if 
the beafts goe out of the tenancy of themfelves without enchafc- 
xnent before the lord can diftrein them, there the lord cannot dif- 
trein them, though he had the view of them within his fee, and 
feigniory. • 

The fccond branch is, 

(2) Nee in 'via regia, aut in communi firaia,"] See what fliall 
be faid, regia 'via, and what communis Jirata, in the firft part of the 
Inftitutes, feft. 69. 

This law had the foundation of the. auncient law of England 
before the conqueft, Aliat s, immunitas, quam habent quatuor cbemini 
(i, 'via regia) WatUngftreett Foffe, HilkeniUJireet, et Erminftreety 
quorum dm in longituMnemy alii duo iu latitudinem defcendunt. 

In this branch, non liceat ftiall be taken not /implicit er, to make 
it utterly unlawfull, as to take advantage thereof in barre to an 
avowry, h\xt /ecundum quid^ that is to this purpofe, that if the lord 
diftrein in the high ftreet, or in the common way,. the tenant may 
liave an a(5lion againft the lord upon this ftatute : and the reafon 
hereof is, that whenfoever any thing is prohibited by a ftatute, the 
party grieved ftiall have his aftion upon the ftatute, and the of- 
iender ftiall be for his contempt fined and imprifoned; and fo it is 
declared by adl of parliament, as hath been often obferved. Now 
if the tenant Qiould plead it in barre of the avowry, the king fhonld 
loTe his 6ne ; for in that nature of fuite hee cannot bee fined, and 
therefore the tenant is to take • his remedy by adion upon the fta- 
ture, wherein the king ftiall have his fine, &c. 

(3) Diftridiones facer e,"] A heriot cuftome the lord may feife 
in the higli-way, for that is no diftrefle but a feifure> but he can- 
pot diftrein for a heriot fervice there. 

If the lord come to diftrein, and fee the beafts within his fee, 
and before he can diftrein them, the tenant enchafe them into the 
high-way, the lord may, as hath beene faid, diftrein them there, 
for the caufe above exprefled. 

The writ upon this ftatute fliall be contra pacem^ and not w et 
armis. 

The third branch ; • 

(4) Niji domino regi et miniftris fuis, &C.] Here is an exception 
of the kings prerogative (which by this aft appears to be auncicijt) 
as well to diftreine for his rent, or fervice out of his fee, and 
feigniory, as in the high-way, or common ftreet. But wlire it 
is i'aid that the king may diftrein out of his fee, that is, in the other 
lands of his tenant ; it muft be underftood in fuch other lands as 
his tenant hath in his owne aftuall poftefiion, and manured with 
his own beafts, and not in the pofleflion of his leflee for life, 
ycares, or at will, for their beafts are not fubjeft to fuch diftrefle. 

There 
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There was a ftatute made in a parliament holdcn at Wcftminfter 
in 5 1 H. 3. the yeare next before this parliament holden at Marle- 
bridge, concerning diftreffes, confifting on two branches. 

1 . ^e nul home de religion ne auterjoit diftreine per/es beafts, queux 
gainont/on terre, ne per/es bar bits pur fa detle roy, ne pur la det de auter 
homey ne pur auter enchefon per les bailiffes le roy, ne per autres, tanque 
come ils trove auters chateux fufficient dont ilz poient leaver le det, ou que 

fiiffift fa demaund (forfpris emparkement des heajls queux homes trcvefea^ 
/ants damage folonque le ley, u/age^ ^ le manner de la terre, J 

2, Et que diftreffes /oient rea/onable a la mount aince de la det, ou de 
la demaimde /olonq; bone 'value, ^ per eftimation ne pas outragious des 
<vicines, U nemi per eft rangers. Of both thefe (hall be fpoken to- 
getJier, becaufe divers of the authorities extend to both. 

Beafts queux gaittont /on terre ^ /es berbits. 

This law had his foundation of the auncient law before the con- 
queft, Dun'uallo Mulmutius prohibited that the beafts of the plough 
fhould be diftreined, &c. and gave priviledges to temples and 
ploughs: and Ockam, that wrote before this ftatute of the kings 
debtSf {tilth, Bobus tamen arantibus, per quos agricultura /olet exerceri, 
quantum poterint parcant, ne ip/a deficiente debito amplius in /uturum 
egere cogatur, quod /i nee fecqmdem/umma qua requiritur exurgit, nee 
arantibus parcendum eft, 

B radon treateth of both thefe branches notably, and hee di- 
vide th anlmalia into laborio/a et otio/a, and faith. Fit diftriSio in* 
jurio/a or dine non ok/er^vat*, fi fiat dftriSiio per oves, et /unt qua ad 
minus damnum diftringantur animalia otiofa ; item or dine non ob/ervat^ 
Jifiat diflriSlio per bo'ves, ut cult ur am auferant W impediant, cumftnt 
alia res et animalia otio/a qua/ufticiant ad diftridionem ; itemft/ubfit 
cau/a et ob/er^vetur or do, adhuc poteft effe injurio/a, fi. /uerit nimia, et 
diftriBio modum excedat in qualibet /pecie, 

Ai)d Fleta faith, ^uod pro communi utilitate- communitatis regni in- 
hibitum /uer* ne quis diftringeret alium per o*ves/uas njel per averia/ua 
carucarum, quamdiu alia/ufficiens diftri^io in<veniri poffit, 

Diftridiones fint rationabiles et non nimis graves. See before 
Chapter 4. 

And Britton faith, Oufia/cun vi/count eit pur malice /ait prendre 
plus des avers pur noftre det, ou pur autre, que a la vailance de le det, 
oufil eit prift beafts des carues, ou motons, ou berbis, ou veffel, ou moun- 
ture, ou robes, ou deins me/on la ou auter diftr'es poet trover /ufficient- 
ment et bors de me a/on. And in another place he faith, Si a/cun di/ 
treine auter per que gainage eft difturbe, tf^c. 

And this agreeth with iht^ cWiW law, Executto fieri non poteft in 
boves, aratra, aliave inftrumenta rufticorum quatenus alia bona 
habent. 

The ftatute of W. 2. which giveth the elegit, doth abfolutely 
except the beafts of the plough in thefe words, Exceptis bobus et 
a/ris caruca. 

This ftatute doth not extend onely to diftreffes betweene lord 
and tenant, but alfo to all other diftreffes whatsoever, as well at the 
kings fuit, as at the fuit of the fubjedl, fo there be other goods 
fufHcient; alfo to all manner of executions, as well at the fuit of 
the king, as of the fubjeft, with the like caution as is aforefaid. 

And an aftion upon this ftatute doth lie, as well after deliverance, 
as before, for the caufe of the diftieining may be lawfull, and yet 
notwithft»nding if he take the beafts of the plough where be 

might 
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might find others, the diftrcffc is wrongfall. Anl albeit the te- 
nant after fuch a diftres taken pay the rent, ani thereby afiirme 
the caufe of diHres lawful!, notwithftanding this doth not purge 
the offence againll this ftatute. 

And the ftatute is to be conftnied, that at the time of the dif- ^9 ^- 3« »7* 
tres, &c. there muft be other cattell fufficient, and it is not ma- 4H«7»s.b. 
teriall what was before or after. 

The writ upon this ftatute alfo fliall be contra pacenty et non *vi tt »7 E« 3* «• 
armis. 

Now where the ftatute fpeaks of the beafts of the plough, and 
not of the plough itfelfe : by the common law aUvayes ufed the 
plough or any thing belonging to it was not diftrcinablc, fo long 
as any other diftres might be taken. 

This ftatute of 51 H, 3. being of record and in print, I thought Sec Art^fuper 
to touch fpecially fo much thereof as concerne diftreffes, whereof ^^^ *^*P* '*• 
our ftatute of Marlebridge hath treated both in the fourth, and this 
fifteenth chapter. 

And it appeareth by the Mirrour, that many other beafts and Mirror cap. »• 
living things, and other goods were not diftreinable by the com- vceicNioiOb 
mon law, if there were other goods fufficient. As for mort goods, 
a covenable diftreffe is not of armour, or vefl*ell, or apparell, or 
jewels, fo long as there are other fufficient or covenable ; nor of 
ftieep, faddle horfe, beafts of the plough, poultry, fifti, or falvagnc, 
ul J'upra, 
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C/ hares aliquis pofl mortem antecef-^ 
foris ( I ) fui infra atatem extiterity 
et dominus fuus cujlodiam terrarum^ et 
tenementorumfuorum hahuerit^fi domi- 
mis tile di^o haredi^ cum ad legiti- 
mam eetatem pervenerit^ terram fuam 
fine placito reddere noluerit^ hares ille 
terram fuam per ajjifam mortis ante^ 
cefj'oris recuperabit^ una cum dampnis 
fpiis^ qua fufiinuerit propter detentio-^ 
nem illam a tempore quofuit legitime 
atatis, Et fi hares aliquis tempore 
mortis antecefforis fui plena atatisfue- 
rit {2)^ et ille hares apparens^ et pro 
harede cognitus et inventus fit in ha-^ 
r edit ate illa^ capitalis dominus ^eum non 
ejiciaty nee aliquidfibi capiat^ vel amo^ 
'ueat^fed tamen iride fimplicem feifinam 
habeat pro rccognitione dominii fui ut 
p ro domino cognofcatur ( 3 ) . Etfi ca^ 
pitalis dominus hujufmodi haredem (4) 
extra feifinam malitiofe teneatj propter 
quod breve mortis antecefforis^ vel con» 
fanguinitatis 



I 



F any heir after the death of his 
anceftor be within age, and his 
lord have the ward of his lands and 
tenements, if the lord will not render 
unto the heir his land (whenhe cometh 
to his full age) without plea, the heir 
fhall recover his land by affife of mort- 
daunceftor, with the damages that he 
hath fuftained by fuch withholding, 
fmce the time that he was of full age. 
And if an heir at the time of his an« 
ceilor's death be of full age, and he 
is heir apparent, and known for heify 
and be found in the inheritance, the 
chief lord (hall not put him out, nor 
take, nor remove any thine there, but 
ihall take only Umple feiun therefore 
for the recognition of his feieniory, 
that he may be known for loro. And 
if the chief lord do put fuch an heir 
out of the pofTeiSon malicioufly, 
wherebjr he is driven to purcbafc a 
writ of mortdaunceftor, or of cou^ 

fenagei 
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fanguinitatis oporteat ipfum impetrare, 
tunc dampnafua recuperet Jicut in ajji- 
fa nova diffcijina, De haf-edibus 
autem^ qui de domino rege tenent in 
capite [^)^fiobfervandumeft'i ut domi- 
nu5 rex primam inde kabcat feijinam^ 
Jicut trius inde habere coyifuevit (6), 
Nee h ceres nee aliquis alius in haredi^ 
tat em illamfe intrudat^prinfquam illam 
de manibus domini regis recipiat (7), 
front hujufmodi bar edit as de manibus 
ipjius et antecejjhrumjuorum recipi con- 
fuiverrt temporibus elapjis, Et hoc 
intelligatur de terris etfeodis^ qua ra^ 
tione Jervitii militaris (8 j, velferjan* 
tia^ Jive juris patronatus in manibus 
domini regis ejfe confueverunt. Vide 
Praerogativa cap. 3. Et Glanvil. lib, 
7. cap. 9. fol. 4. 



fenagc, then he flial! recover his da* 
mages as in afiife of novel diffeifin. 
Touching heirs, which hold of our 
lord the king in chief, this order 
(hall be obferved, that our lord the 
king (hall have the firft feifin of their 
lands,likc as he was wont to have 
before time: neither {hall the heir, 
nor any other, intrude into the fame 
inheritance, before he hath received 
it out of the king's hands, as the fame 
inheritance was wont to be taken out 
of his bands and his anceftors in times 
paft. And this muft be underftood 
of lands and fees, the which were ac- 
cuftomed to be in the king's hands 
by reafon of knights fervice, or fer- 
jeanty, or right of patronage. 
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(17 Ed. 2. ftat. i« c. 3. 12 Car. 2. c. 24.) 

(1) Si h/eres aliquis poft mortem antecejfor is ^ &c.] This aft is 
but a declaration of the common law, for in this cafe when a gar- 
dein in chivalrie holdeth over, he is an abator, which is manifeiUy 
proved by this aft, whereby it is declared that the allife de mord* 
doth lie againft him. Alfo it is fo refolved in our books, wherein 
this diverfitie is to be obferved, that where a man commeth to a 
particular eftarte by the aft of the partie, there if he hold over, he 
is a tenant at fsfferance ; but where he commeth to the particular 
eilate by aft in law, as the gardein in our cafe doth, there he is 
no tenant at fulFerance, but an abator. Fide 1. part of the Inllit. 
feft. 461. 

And yet for the benefit of the hcire to fome purpofe, the pof- 
fcffion of the gardein is the aftuall feifin of the heire, for if the gar- 
dein be oufted, and he diffeifed, he ftiall have an aflife, as it is 
holden in 2 £. 4. 5. b. 

• If a woman bring a writ of dower againft a gardein, and re- 
cover without title, the heire fliall have an aflifc of mord^ at his 
fiill age at the common law, notwithftanding the poileflion of the 
gardein. 

(2) Et Ji hares aliquis tempore mortis antec^oris pleme ietatis 
f Merit.'] This is the fecond claufe of this chapter, and is alfo a re- 

hearfall of the common law. 

(3) Simplicem feifinam habeat pro recognitione dominii fui, ut pro 
domino cognd/catur.'] This is underftood of the payment of reliefe, 
whereby he putteth the lord in feifin, aijd doth acknowledge him 
for his lord, fo as of ancient time, and in ancient books, reliefe is 
Qdl\tdi Jimplex fiifina, 

(4) Etjt capituUs dominus hujufmodi haredisi\ This is the third 
claufe, and is^ evident. 

(5) De hareditatihus autem qua de domino rege teneniur in cap. 
&c. J Tl^is is the fourth claufe of this chapter, and is alfo a re- 

• hearfaH 
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hearfall of the common law, in which claufe are thefe words. Shut 
prius inde habere con/uevit^ and thefe words, prout hujufmodi hareditas 
de manihus ipfiui et antecejfwum fuorum recipi confue<verit, 

(6) Ut dominus rex primam inde haheat /eifinam, Jkut prius habere 
con/uevit.] Note, in the former claufe concerning the tenure of 
fubje^s, the lords ftiould h^vt /mplicem /ei^nam, i. relewum :^ but 
in this claufe where the tenure is of the king in capite, and his te- 
nant dieth, his heire of full age, he (kith not that he ihall have 
Jimplicem feijinam, but primam liheram feifmam whereof you may 

reade at large in Stamford Prerog. 1 1 . b. 

(7) Priujquam illam de manibus domini regis recipiatJ\ ^ That is, 
before he fueth his livery out of the kings hands, albeit he be of 
full age at the death of his auncefter, whereof you- may reade at 
large in Stamford, ubi fupra, 

(8) Et hoc intelligatur de terris et feodis qua rationefervitii milt' 
tarisy &c.] /. Setvitii militaris in capite, ferjantise. /. magna ferjan^ 
tia, five juris patronatus. /. fundationis epifcopatuum^ manajie* 
rierum^ ^c* 



Prerog. regit, 
c. 3. 
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pROFIS UM eft tnfuper^ quod ft 
** terra qua tenetur infocagio^fjit in 
ctftodia parenf hared\ eo quod hares 
infra atatem exiiterity cuftod^ Hit vaf- 
turn facer e non poffitnt (i)y nee vendU 
tionem nee aliquam deftrutlionem de 
hareditate iHa^fedfalvo earn cuftodiant 
ad opus di^i haredis^ ita quod cum ad 
legitimam atatem pervenerit^ fthi re^ 
fpondeant{2) de exlf didia hareditatis^ 
per legalem computationem^ falvis ipjis 
cuftodihus rationahilihus mifts fuis. 
Nee etiam pojfunt di^i cuftodes marita- 
gium diSfi haredis dare (3) vel ven- 
dere^ nifi ad commodum di5ii haredis: 
fed parentes diSii haredis propinqui" 
oreSy qui hujufmodi cuftodiamhahuerinty 
a toto tempore illo a quo brevia non con- 
ceduntur implacitandiy hujufmodi cuf 
todias habeant ad commodum haredum^ 
ut pradiSium eft^Jine vaftoy vel exilio^ 
vel deftru6lionefacienda. 

(Fjtz. Waft. I. 9. 100. 107. Fit2. Prcfent. 10. Fitz. Brief, 847. Fitz. Card, 159. 166. Plowd. 
293. Fiu. Accompt. 35. 59, 60. 77. 107. i Inft. 87. a. Lib. Ent. 47, Raft, ai.) 

( i) Vaftum facere non pojfunt. ^ The heire within age Ihall have 2 E. a. Waft, i, 
an aftion of waft againft the gardein in focage, but he fhal) not be '^ ^' '^\^\ 
puniftied for wafte made by ftrangers. ^^ *^^^' ■• 

(?) Cum ad legitimam atatem piTveneritf fibi rtfpondeat.'] This F.N»B.59,g» 

fecond 



T T IS provided, that if land holden 
in focage be in the cuftody of ihe 
friends of the heir, becaufe the heir is 
within age, the guardians fhall make 
no wafte, nor fale, nor any deftru6tion 
of the fame inheritances but fafely 
fhall keep it to the ufe of the faid 
heir, fo that when he cometh to his 
lawAil age, they (hall anfwer to him 
for the iflues of the (aid inheritance by 
a lawful accompt, faving to the fame 
guardians their reafonable cofts* Nei- 
ther (hall the faid guardian^ give or 
fell the marriage of fuch an heir, but 
to the advantage of the forefaid heir; 
but the next friends which had the 
ward, for all that time that writs of ^ 
impleading did not lie, (hall have fuch 
wardfhip unto the advantage of the 
heir, as is faid before, without wafte, 
(ale, or de():ru£iion making. 
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fccond claufc is a declaration of the common la^: the lawfull age 
of* the heire of a tenant in focage is the age of 14 ycares, and at 
that age, he fhall have an adlion of account againft his gardein ; all 
which you may reade at large in the firft part of the Inftitutes, feft. 
104. See alfo there the feverall ages of men and women. 

(3) Nee etiam pojjunt dWt cujicdcs maritagtum diSti haredis dare, 
&c.] This is the third claufe of this aft, in affirmance alfo of the 
common law. Vide the firft part. of the Inftitutes for this claufe, 
feft. 124. 
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^IT VL L US efcaetor^ vel inquifttor 
( I \aut jufuciar* adajjifas aliquas 
fpecialiter capiendas ajjignatus^ vet ad 
querelas aliquas audiendumet termirtan^ 
dumj de catero habeant potejiatem ali- 
quam amerciandi pro defalta communis 
Jummonitionis^ niji capitules ^ju/iiciarii^ 
veljujlic* itinerant es (2) in itineribus 
fuis» 



'^JO efcheator, commiffioner, or 
"^^ jufticer fpecially affigned to 
take afiifes:, or to hear and determine 
matters, from henceforth fhall have 
power to amerce for default of 
common fummons, but the chief 
juftices, or the juftices in eyre in 
their circuits. 



Glanv. li. 9. c. 10. Fleta, li. i. cap. 43. 



BrittOB^ fo. 4. 



Vide hic c. 24* 
Brit. fol. 4. 
Glanv. li. 9* c. 
II. 

so E. 3. fol. 9» 
ft ^. 4. 24. 
8 H. 4. 16. 
II H. 4. 8. 



Bntton» fom u 

fcap. 4. 

Flcta, k I. c. 43. 



(i) I/iqurfitor,] Enquiror, that is to fay, fheriffe, coroner Jitper 
vi/um corporis^ or the like, that have power to enquire in certaine 
cafes. 

The mifchiefe before this ftatute was, that the efchaetor, ftierifFe, 
coroner, fpcciall juftices of affife, and juftices of oier and terminer, 
in fpeciall cafes (whom Britton calls fimple enquirors) would upon 
the common fummons amerce fuch as made default. Now this 
ftatute takes away their power to amerce, Nullus^ iffc. habeant po- 
tefiatem amerciandi pro defalta* 

But this extendeth not to fherifFes in their toumes, nor to 
ftcwards in leets, notwithftanding that they be inquirers, for that 
they deale with common nufances, or matters concerning the pub- 
lique, and not in private caufes, and therefore are not reftrained 
by this ftatute. 

(2) NiJi capitales jufticiarii, veljufiiciarii itinerantesJ^ That is, 
juftices of general alfifes, whofe authority increaiing by divers adls 
of parliament, and comming twice every yeare where the juftices 
in eire came but from feaven years to feaven years, the authority 
of juftices in eire by little ana little vaniftied. 

So as if any amerciament is to be made for default upon common 
fummons, upon due certificate made thereof to the juftices of af- 
iife (here called capitales jufiiciarii, in refpedl that fpeciall juftices 
of affife were named before) they may amerce upon fuch defaults, 
but the efcheator dealing 'virtuie officii, did after this ftatute certifie 
the defaults into the exchequer, and there was the amerciament 
impofed; which is worthy of obfervation. 

And this expofition agrecth with Britton, who wrote foone after 
this ftatute, (et ^ontemporanea expo/itiv eflfortijfftma in lege J and faith, 

Et 
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Et ceux que avoient eftre fummons, et ne viendront a eels enquefts des 
coroner Sf 'volons q, ils foient in noftre mercie, a la nienue de nous jufiices 
as primiers ajjifes en eel countie, Ji tielz, defaults trovant entres en rol 
de coroner, IJJint que nous coroners y ne nous efcheatorsy nefimfles enqui^ 
r$rs, ne eient foer de nulluy amercier pur nul defaute. 
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jr\ E ejfoniis ( 1 ) autem provifum eft^ TT O U C H I N G eflbins, it is pro- 



vided, that in counties, hundreds, 
or in courts barons, or in other courts, 
none (hall need to fwear to warrant 
his eflbin. 



quod in comitatu^ hundred\ aut in 
curia- baronis^ v el alii s curiis (2), ««/- 
lus haheat necejfe jurare pro ejjhniofuo 
warrantizando {3), Vide Glanv. 
lib. I, cap. 12. fol. 4. 

Fleta^ lib. 6. ca. 10. (Fltz. Eflbin, 119. Raft. 297.) 

By the order of the common law, for that leflbines which were 
firft inftituted upon juft and neceffary caufe, ihould not be ufed 
upon feigned caufes for delay, he that caft the effoine ought to be 
fworne, that the caufe thereof was juft and true, and this held in 
all the'five efToines before mentioned, cap. 12. and this appeareth 
in Glanvill, EJfoniator probabit quodlibet ejfonium jure jurando propria 
et untca manu, tffc. But yet at the common law an oath was not 
alwayes required in that cafe ; Non autem omnes effoniatores ad diem 
recipiend. affidabunty fed illi tantum qui funt baronibus inferiores, ha- 
rones *vero et baroniffa et eorumfuperiores,Jicut comites et eorum attornat^ 
non ajidabuntf fed plegios in^uenient, l^c. Ratio *vero hujus di'verfitdtis 
talis ej/e potejl, quod ita nobiles et digna perfona in njuarranti%atione 
qffbnii non per fejurabunt, fed per procurator esyfcilicet plegios fuosy \^c. 
And herewith agreeth other auncient authors. 

(i) De efJ'oniis.'\ This adl fpeaketh generally of effoines, and 
yet it is particularly to be under flood of one of the five effoines, 
and that is, of the common effoine de malo <veniendi ; fo as in the 
effoine de fer'vice le roy, and the reft, he that caft the effoine muft 
be ftill fworne ; and this law hath beene thus interpreted for two 
reafons. i. For that in the effoine de ferijice le roy, and the refl, 
the delay is great, 'viz, a yeare and a cky, &c. and therefore thofe 
effoines ought to be more precifely proved. 2. j^ ea qua fre» 
quentius accidunt jura adaptantur : in thofe dayes thofe other ef- 
foines were very rare, and therefore the judges of the law, that 
ever hated delay es, interpreted this aft to extend to common ef- 
foines only, that had the leaft delay in it. 

(2) V el in alii s cur its, '\ Thefe gcnerall words are interpreted 
to extend to the kings courts of record at Weftminfter, and other 
courts of record, although the aft beginneth with inferiour courts, 
as it is manifeft by common experience ; and the caufe is, for that 
otherwife thefe generall words ihould be void, for it cannot accord- 
ing to the generall rule extend to inferiour courts ; for none be 
more inferiour or lower than thefe, that be particularly named, 
and fo note a juft exception out of the generall rule. 

(3) WetrrantiTumdo^ 



Videhic. ca. 12. 
& i3.Glan. 1. 1. 
ca. 12. Brad', li. 
5. fol. 351,352. 
Fleta, ri.6.c. 10. 
Britton, fo. 282. 

cap. 122. 

See the third 
part of the In- 
ftitutes, cap. 
Perjury. 

J2 H. 4. 14. 
2 £.-4. 16. I* 

Vide Gloc c. 8. 



12 H. 4. 24. per 
Hankford. Fleta, 
lib. 6. cap. lo.. 

Lib. 2. fol. 46. 
Levefque de 
Cant. cafe. 
Vide hie ca. 28. 
W.i.c.3.15,26. 
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Bnaooyli. 4« (3) WarrantizdHdo,'] Eft autem txjarrantisuire, jurare quod it a 

u^ i^*»to//«// itgritiuiint in *uenietid9 *ver/us curiam, quod 'venire non po* 

I2H.4. J5>24* tuit. Thb was the oath of him that cail the effoine at the com- 
mon law before this a£t. 



ti38] CAP. XX. 

J^ULLUS de ceetero (excepig do^ "^"ONE from henceforth (except 

mno nge) t neat placitum in ^^ our lo-d the king) fhall hold 

curia fuadi fayijudiciofaSio in curia in his court any plea of felfe judge- 

iinmtiiim fu9rum\ qui bujufmodi pla^ ment> given in the court of his te- 

citaAidaliUr fpe^ant ad coronam et nants; for fuch plea fpecially be- 

dignitatem domini regis. longeth to the crown and dignity of 

our lord the king. 

(Fits. Fiox Judgement^ 7, 8, lo* Tf. i Ed. 3. ftat. i. c. 4, Regift. 15. Raft. 342. Co. £nt. 
305) 

Before the making of this ftatute, if a falfc judgement had been 
given in a court baron^ this (hould have been redrefTed in the court 
oaron of the lord next above him, and fo upward of the lords pa- 
ramount, which both was an occafion of long delayes, and the king 
had alfo many times prejudice thereby, for that thofe bafe courts 
could afTefTc no fine or amerciament to the king; which is fo to 
be underftood, that if the next immediate mefne had no court 
baron, the falfe judgement could not be redreifed in the court of 
Rcgift. foL 15. the lord next above, for default of privity, but then the falfe 
judgement wa3 to be redrefTed in the court of common pleas, or 
before the juftices in eyre: hereby fhall apjpeare, how neceffary it 
is to know what the common law was before the making of any, 
and efpecially of this ftatute, for without that this ad could not 
be underftood. 

This aft confiftcth on two branches, the firft is negative, the 
other affirmative. 

1. That none from henceforth (except the king) fhall hold plea 
in his court of falfe judgement in the court of his tenants. 

Hereby is implied that by the common law, the falfe judgement 
in a court baron was to be redrefTed in the courts of the lords 
above. < 

2. The affirmative is, becanfe fuch pleas (of falfe judgment) 
fpecially belong to the crowne and dignity of our lord the king ; 
tnis is a reafon of the taking away of the jurifdiftion of the fu- 
periour lords : and the efFed of the reafon is this, that in fuch pro- 
ceedings, many times fkies and amerciaments to the king were to 
be impofed, which did belone to the kings crowne and dignity, 

Dirr;9£lie. 263. that is, to the kings courts of record, and not to inferiour courts 
of lords, that were not of record: and befides, if the judgment 
were reverfed in the lords court, the fultors that gave the falfe 
judgement were to be amercied to the king, which the inferiour 
court could not doe. 

And for that at the common law, for default of courts of fu- 
periour lords, the falfe judgement was to be redrefted in the court 

of 



tap. iii MarlebrldgCj* 138 

of commbn pleis, therefore though the worcis tc ifxceffo doming 
rege, and btijufmodi pladta /pedant ad coronam et dignitatem domini 
regit i which might give a countenance to the kings court, coram 
rege^ yet this ftatute taketh away no jurifdidlion from the court of 
common pleas, that it had before this ftatute. And this doth 
Britton, who wrote foone after this ftatute, grounding himfelfe 
upon this aft, notably exprefie in thefe words : 

Rt fi faux judgemefit^ oufaux proces foit tronje in le record, et Ja parol fijritton, fol. ^^i 
foit in couyitty de ceo ne 'voiloHs noUs mj que le *vifc* ne les Juiters eient 
tonufans : jnes phin'/oyt que gre^vefe fentira, ^ face vener le proces ^ 
le record de^imnt nous jujHces in hanke, ^ illonques foit redreffe le error 
ft potent ijjint tro've. 

And the rule in the Regiftei* is, keglft. foh t$« 

Si faux judgetnent foit done en county^ court Baron, ou outer court nient 
enfranchife (i. nient de record) que bnt ctmufans de plea, celuy contre 
que judgement eft done poet a'ver hre. de recorder la parole de*vant juf 
tices in banke on in eite. Et ceft rule extend auxi bien in autre bre. f ^39 J 
come in bre. de droits et la ou la parole ^ per bre, oufans bre. 

And now the juftices in eyre> being (as hath been faid) worn R*gift. nW (•• 
out, the original! writ of falfe judgement is retournable, coram P'*« 
juftrciariis mftris apud WefMx which arc the juftices of the court 
el common pleas; 



CAP. XXL 

t>kO vis ifM f/t ettami quod ft J T is provided alfo, that ff the teafti 
averia alicujus capiantur^ et in* of any man be taken, and Wrong- 

ju/fe tietineanturj vUecgmei pofl queri^ fully withholdenj the flierifte, aftef 

ffwni^m indtfihi faeiam {\\ ea ftfie complaint made to him thereof^ majr 

impediments^ {z) vel contradtlfione ejus deliver them without let or gainfaying 

quidiSla averia teperity delibetare pofi of him that took the beafts^ if they 

Jityftektraliberiatescaptafuerini. Et were taken out of liberties* And if 

fi infra lihertates capta fuerint hidjuf" the beafts were taken within any li- 

tnodt overlay etbdlivt Hbtrtatis ea deli* bertiesi and the bailiffs of the liberty . 

berare noluerint ( 2 ), tunc vicecom* pro will not deli ver them^ then the flicri^ 

defe^fu ipforum balivorum eafaciat de* for default of thofe bailiffs^ ihall cauic 

iiberari. them to be delivered. 

Glanv. li. li. c. 12. i J. Mirror, c. 4. § li. Flcta, lib. *. ca. 39. i E. 3; 11. bi Vide W. 1. ci 
17. (Dyer, f. 245. Bro. Riots, », 3. iBro. Parliament, loS. Fiu. Retom. dc Vifcont. 17* X Inft* 
i45« ^« '3 Rep, 31, 3 Ed; i. C. 17. Regift. 81, &c.) 

The niifchiefes before this ftatute, were firft ^hcn a inan^ tcafts at H.6.tit.re. 
•r other goods were diftreiiied and impounded,, the owner of the p—'M'^X'^^'ig* 
goods had no remedy but a writ of replevin^ by which delay tl^e -^^^^ aiei^ * 
beafts or other goods were long detained from the owher to his 
great lofTe and damage. 

Secondly, when the beafts or 6ther goods wefe diftreined and 29 E. 3* *3« 
ihipounded within any liberty that had retourn of writSi the ftie- ^•N.B.s*. b. 
rilre was driven to make a warrant to thb baylie of the liberty to 

II. Insti M makt 
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make deliverance, and that wrought a longer delay, for at the 
common law he could not enter into the liberty in that cafe. 

A third mifchiefe was when the dillrefTe was taken out of the 
liberty, and impounded within : Now this ftatute doth ap{rfy cures 
to ad thefe three mifchiefcs. 

8 i-T? U ' ^' ( ^e^ ^uenmo»iaM indefthi facV &c. ] That is, the fherifFe 

9 E'4. 48. "P°" ^ pleint made unto him without writ may either by paroll, 
14 H. 7. 9. or by precept, command his bayly to deliver them, that is to 
16 H. 7 16. make replevin of them, and by thefe words pcfi querimoniam Jibi 
f'"1?B 'e *^* /^^'» ^^ (herifFe may uke a pleint out of the ♦ county court, and 
Firft part^of tHe "^^^^ replevin prefently (which he ought to enter in the county 
Inftitutcs, fcdl. court) for it (hould be inconvenient, and againft the fcope of this 
7.ig. Sci^j. ftatute, that the owner for whofe benefit the flatute was made, 
*ai£. 4. 66. (hould tarry for his bealls to the next couttty court, which. is 

* holden from moneth to moneth. 

And in a replevin by pleint, the fheriffe may hold plea in bis 
county court, although the value be of 20 1. or above, by force of 
this ilatute, but in other adions he (hall hold plea under 405.^ 
The ufage of the county of Northampton is, that in the abfenoe 

Jo E, 3.23. ^f ^^^ (heriffes baylie the frankpledge may make deliverance; 
note this. 

Rcfiift. 81, b. If J. s. be fheriffe, and the diflre(rc was taken by him, the writ 

or pleint (hall be in common forme, naming the Hicnffc by his 
chrillen name and firname, qure J. S. ce/^it, and not qu^ tuipfe r/- 
ffti, and the Iherifre in that cafe ought to make deliverance. 
L *4^ J {2) Et f. infra I'tlcrtates^ Uc. balivi Uhertatis ea deliberare no^ 

lufnn!.'\ Hereby it appeareth that w]»en the dilire(re is taken 
and impounded within a liberty that hath retourne of writs, whe- 
ther the matter be before the (heriffe by writ or by pleint, the 
(heriffe ought to make a warrant to the baylife of the liberty to 

FN^B^eiT n^"ke deliverance; whereunto if he make no anfwer, orretourn 
that he will make no deliverance, or the like, the (Jicriffe may by 
force of this ftatute, and the (latute of V/. i. enter into the liberty, 
and make deliverance; and herewith agrceth Fleti. 

?fi I'alivo/* ^^* "^' fi halivus alicujui habentis libertatem retorn'^ bre'vlum foftqut 

Kegx'l/ij, 'vicecom* Jihi prawpt* re^*, 'vel aiiud mandatiun ex ojficio fuo dependent 

€(njeria, ut pro'diHtnn ejl^ detenta non duliberet^ yiceccnC extunc habet 
itigrejjum^ et faciat quod fumn eft ^'l^c. Et eodemmodo fiat deliberate 
licet fi7iehn<vi fii/cepta fccuritate de profequendoy^c. 

And if the diflrefTe be taken withpirt the franchife, and im- 
pounded within, the (heriffo may upon pleint made, prefently en- 
• ter and make deliverance (vuithont any precept to the bayly of the 
liberty) for the ftatute provideth that he (hall replevy. Si extra liber* 
tates capta fuer! (t fi l^fra lihertdUs capta fuerint hujujmodi a<veria, 
tffc. So as there is no precept to be direfted to the bayly of the 
liberty, but where the diftrefle was taken within the liberty; and 
where the diflre(re was taken out of the liberty, there by the ex- 
pre(re words of the ftatute the ftieriiFe may eiitcr and make de- 
liverance prefently. 

31 E. 3. gager (^ J Sw impfdimento, &c.] A man by deed makes a leafe for 

dichvcrance. 15. y^^res, refervito]^ a Tent with a claufc of diftrefle, and to detaine 
the diftrefle againft gages and pledges untill gree be made, yet the 
fiieiifFe, or bay^y of the liberty, ai the Cafe requires, ought to make 
deliverance of fuch a diftrefle. 

Nott 
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Note the original writ ofrephg* is in nature of 2ijtifticies, and is ' 
pot retournable ; and in 2ijujlic?es no conufance can be demanded, 
becaufe none can demand conufance, but he that hath a court of 34 H« 6» 45« 
record, and of a plea in a court of record; but the county courti 
though the plea be holden therein by a jufticies the kings ^vrit, yet 
is it no court df record, for of a judgement therein there lieth a 
\vrit.of falfe judgement, and not a writ of error: alfo if the (he- 
riffe (hould graunt the conufance, he could not award a refummons, 
and the lord of the franchife can demand no conufance in a re- 
plevin. ^ 

vAnd yet divers lords of hundreds, and court barons have power ^.N.B. 73. b. 
to. hold plea, de ^etito namio, in old books called Je *v€e: for the ^eg. Oiig. 
better underftanding of this a6l, and of divers auncient afts of ^^ 7* ' ^* 
parliament, books, and records, it is good to know what the ge- 
huine fenfe of 'vetitum namiitm is, \vhereir many have erred. Na- See W. 2. ca, u 
tntum figniiieth a taking, or diftrefTe, and 'vetittan is forbiddisni F.N.B.73. 
and properly it lignifieth when the bayly of the lord diftreineth 
beads or goods, and the lord forbiddeth his bayly to deliver theni 
when the (heriffe comes to replevy them, and to that end to drive * 
them to places unknowne, or to take fuch a courfe as they (hould ' 
not be replevied : but it is alfo called a diftreffe, that is forbidden 
*vetitum namiu, when without any words they are eloigned, or {6 
handled by a fdrbidden courfe, as they carinot be replevied, for 
then they are forbidden in law to be replevied. 

Now by this it appearcth how they erre, that take it, that beafti 
or goods taken in withernam (hould be beafls or goods taken in 
'veiito namio, for <i:ctitum namium, or ^Vetitum namii is unlawfull, for Brafton, lib. j, 
whether tils diftrefle were lawfully taken or no, yet the forbidding *'°^' ^55- ^* 
of them againft gages and pledges to be replevied, out of queflion 
is unlawfull. But the beafts in withernam arc lawfully taken by 
authority of law, in lieu of thof« that were dillreiiied and for- 
bidden to be replevied, and the writ or precept of withernam re- « .« « o 
citeth, ^od poftquam predia' B. a^erh predia^ A. cepit, et in comit* fgf'so. ' . 

tuo ea fuga^vit, i^c, per quod ed eidem A», replegiari non potuifii, nos F.N.B. 73; • 

7nalitia ipjtus B. obviare <volentes in hac parte tibi pracipimus quod F 141 1 
averia pradiSt'* B, in bali'va tua cap^ in ^ithernam^ et ea detineas 
donee eidem A, a^veria fua pradici* fecundum legem et confuetudinenl 
regni noftri replegiar* poj/isp c^r. So as the taking in withernam is 
a lawfull taking by authority of law, and therefore cannot be term- 
ied a taking forbidden, for that' it is exprefsly commanded to be 
done, and this agreeth with our old' bookes. Hereof Brafton faith, , 
Si autem averia capiatitur per fer'vientem damini (fine judicio curidf) Bra^rli; 5- i^i 
et pojiea petita fuerint ab ipfo domino ^ cum prajens fuerit, et ipfe ea i^S-^.* '^•■* 
'vetuerit per 'vadium et plegijim, uferque ieTtebitur, uf a)idetury unus de, f - - * 
captione, et alter de 'vctito namio ; et licet dominus ip/e ad'vocaverit cap" 
tionem fer^ientis, fer'vientem noii liber at fed oner at feipfamy et uterque 
tenetur di fa^o fer^vientisyferviens quia cepit, et dominus dupliciter, quiet 
ad'vocat fdaum fer'vientis, et quia vet at : item funt qui dicunt, quod 
non tenetur quis refponderc de njetito, anfequam con'vincatur captio in- 
jufia, ad quod dico, quam'vis captio jufta, "vel injujla, tamen vetittun 
femper erit injuflum. 

And in W. 2. placita de 'v'etito namioy is intended a power to hold W. 2. cap, 2; 
plea of taking of dillrcffes, and forbidding of them to be replevied, 
as clearly appeareth by the words of that ad, and cannot be in- 
tended of pleas of withernam. • -m 
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Mirror. ct« 2* 

«i6. 

Ue vee de aaam. 



Lambard ver^ 
Wicbernam* 



F.N.B. %q u. 

Rcgift. Vide 
Brait. nbi fupra. 



De vee fint 2. manners^ lun quant un *vee 'vive ftaam, t^c. contn 
gages, ^ fledges fuffifanty lauter quant lun nefuffer my fey eftre difirein 
a droit, W lun ^ lauter font perjonel trefpajjes contre la peace. 

Fee is an old Fiench word> and ia as much to izy, as iretitusp or 
forbidden. 

Naam nefi autre cbofi que rea/onahU diftreffe ; it commcth of tht 
Saxon word nemmen, or nammen, to take hold on, or diftrcin, where- 
of comes namium, i. captio, and fo *vetitum namium iigmfieth in law 
a diftrcflc, or taking forbidden to be replevied. 

Now feeinjp; withernam hath been mentioned, you fhall finde 
that the true lenfe of the word is a proofe of the aforefaid matter, 
for it is compounded of two old Saxon words, vix. lueder, which 
common fpeech hath turned to oder, or other ; and naam, that fig- 
ni&etii, as hath been faid, a caption, or taking, and therefore is as 
much as a taking, or a reprifall of other goods in lieu of them that 
were formerly taken and eloigned or withholden, and this is ca^ 
pere in 'witbernam\ whereof the Regifter fpeakcth, and well ex- 
poundeth, which now you fee clearly is juft and lawfttll. 

And therefore one fpeaking of withernam, and condemmng the 
aforefaid' error, iaith, Verum maximam mihi admirationem mo*vet in- 
trodu3a nominis depravatio, qua 'withernam vetitum (cum potius ite- 
ratum fouat ) namium dicit. 

And albeit the diftreffe were lawfull, yet by matter, ex poft faQe, 
it may be called ifetititm namium, a. wrong full taking: for when (for 
example) he that deft reineth them eloigneth them, fo as they can- 
not be replevied, Che owner ftiall have an aftion of treffpafle, qu^ire 
*L'i ef atmis^ ai'eria ipjttis A. cepit et ea ad teca ignota fugavit ita quod 
ai'eria iila eidem A. fecufrdum legem et confuetfidinem regni noftri re^ 
plegiand. invsniri nan poterit : whereby it appearcth, that by the- 
matter fubfequent, the firft diftrelle is in thi* fenfe, and to this ef- 
feft, termed unlawful). 
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7y UL L US de catero pcftt dij- 
tringere liBere ienentes fuos ad 
refpondendum de liber o tenemcnto fuoy 
nee de aliquibus ad liberum tenementum 
fuumjpe£ianiibus ( i ), nee }urare facial 
liber e tenentes {2) fuos contra Volun- 
tatetnjuamy quia hoc nullus facer e po-^ 
tejifme pmcept^ dvnini regis* 



"J^ONE from henceforth may di(^ 
train his freeholders to anfwer 
for their freeholds, nor for any things 
touching their freehold, witliout the 
king'g writ: nor (hall caufe his free- 
holders to fwear againft their wills;, 
for no. man may do that withoot ther 
king's commandment. 



Rot. elsaC 

x8 H. 3. m. 10. 

in Haver'iDg, 



iSR^x. cap. a. i6> R. 2. cap. s. (15 R. s. c is.) 

This ad is confirmed and enlarged by the ftatute of r; amf 
16 R. 2. 

Before this ffatute, lords would diftraine their free tenants to* 
come and (hew the deeds, fpecially the originall deed, whereby they 
might know by what rent and fer vices the tenancie was holden or 
them, and obliquely many times peruilng the deeds (whieh are the 
fecrets and iinews of a mans land) brought In queilion the title of 

th» 
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the free-hold it felfe. Another mifchiefe was, that the lord<{ of 
court barons, hundreds, &c. where the fuitors were judges, would 
conftraine them to fwearc betwcene partie and partie, both whtek 
mifchiefes are taken away by two feverall branches of this a€l. 

{l) Ad liherum tenementum fuum fpeSiantibusS\ By thefe wOfds 
are intended the charters or tenure of their lands, for they doe 
properly belong to the free-hold; and if the freeholder be dif- 
trained contrary to the purview of this ftatute, he (hall have a writ 
of prohibition grounded upon this adt. Cum de communi conjilio reg^ 
ni noftri Anglia ftatutum fity quod nullus diftringere poffit lihere te- 
nentesfuas ad refpondendum dt Ub^ro tenemento fuOf nee de aliquibus ad 
Itberum tenementum fuum Jpeflantibus^ \^c^ Tibi pnecipimus quod non 
4ljiringa^ ad refpondendum^ C?"r. 

And it appeareth by the Regifter, that this aft doth bind the Rc^ift. \^^m 
king, for there is a writ directed to the kings bailiffes of his man- 
nor of N. the words whereof be, Vf>bis prfgcipimus, quod non dif- 
tringatis A, ad refpondendum coram vbbis in curia noflra pradiS"* de 
liber tenem* fuo, nee de aliquibus ad liberum tenementum fuum fpe^an^ 
tibus. And if the kings bailiffe dqth not obey this writ, the te- 
nant ihaU have an attachment againft him« which alfo appeares in 
the Regiften 

(2) Nee jurart facit liben tenentts,] This is to be underftood 
betweene partie and partie ; but to enquire for the lord of all the 
articles belonging to the court b4ron or hundred, they may be 
fworne, and S> are the books to be underilood* (f ereof you may 
reade a notable record in 14 £. 1. in Bancp, $c. 

Gilbertus de Pincebek ^ Richardut filius Guilrelmi dt Spalding im- 
flacita<ver* Priorem de Spalding pro eo quod cumfint liberi homines^ ^ 
•terras ^ tenementa fua tenent liberie ip/i Prior di/lringit eos ad corpo» 
rale facramentum praftand* fibi fine pr^ecepto regis, contra legem ^ ro»- 
Jiiet* regni regis, & contra • prohibitionem, Wo Prior dicit quod ha-- 
-bet lihertatem IS regtiitattm, quod ft qt^is captus fuerit cumlatrpcinip, ft'tute. 
quod ipfe per balivos fuos in curia fua inde habet cogn*, Bt quod fuper 
captionem furis cum manuopere diSumfttit didif QUberto ^B^ichardq, 
quod ad rei 'veritatem inde inquirend' praflarenj fucr amentum, qui illud ^ freeholder rc- 
faeere recufdrunt, unde die* quod per confiderationen^ curiof prad fuerura ^^^ P»e*ot 
ipft difiriSii propter contemptum pTsedi^* jndic* , £t quia in cafu hu' 
jufmodi liber homo in curia dominifui corpqrale debft fac^wnentum prop* T 143 T 

Jiare, ft per confuetudinem sjufdem curiae 4d toe ele^us fuerit, {^ idem xhe cuftomcof 
Gilbertus t^ Richardus non poffunt dedicere, quin per confuetud* ejuf- thecour^ 
dem curia ad hujufmodi corporale facramentum efecfi fuerunt. Can- 
fiderat^ ^, quod Prior fine die, i3 kab* rfturtC atffriorum^ IS ifftGuf" 
lielmi l3 RicharJi in mifericordia, ' '^ 

fi ut in the leet or tourne, the fuitors may he con^pel{ed to be 39 £. 3' 35. 
fworne as well for the king, as betweene partie and partie ; fof 44 E. 3- i^» 
they are not libere ienentes, as this ftatute fpeaketh, in refped of ^•^•^- 75 2» 
tenure, but doe their fuit in refpeft of refiance ; alfo the leets and 
tourneii are the courts of the king and of rccprd j and the court 
baron and hundred court of other lords are not courts of record, .... 

The rule of law is, that whenfofver any man hath any thing o?' 12 H. 7,*, 9^ 
common right and by courfe of law> the fame may well be enlargtld 
by cuftome and prelicription ; as the Iprd of a manour that h.ith 4'^ 
court baron, of common right and by courfe of law all pleas tner«- ^ 
in are determinable by wager of law, and yet by prelcription thri.Regift. 171. W 
lord may prefcribc to determine them by jurie. And tiiis branch ^ , 
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doth binde the king in his court baron, hundred or coun^e 

courL 

Of both thefe articles Bra£lon faith thus, Non poteft aliquis harot 

tvicecomeSf <vel alius de liberis tenementis cognofcere, nee tenens tenetur re- 

ffondere Jine proicepto <vel 'warranto domint regis, nee etiam prJJ'unt au^ 

quern ad facr amentum Jine ivarranto cmipellcre* 
Glany. li. 12. c. In a Writ of right patent dlreded to the lord of the manour, 
4, 3. &c. Baa. plea fhall be holden of freehold, and the court in that cafe may 
Brk. cap.^^^o ^^^^ ^" oz\\i, for there is the kings writ oi pracipe quod reddat^ 
Fleta,'li; 6.C -. which IS praceptum domini regis. Of this you ftiall reade plefiti- 
Regift. fo. I. ^ fully in our old books, and it properly belongeth to another trea- 
F.N.B. (o, !• life. Aiid note thefe words ^n our adl. Sine pracepto domini regis^^ 

doe i^^ict to both claufes. 



CAP. XXIII. 



pROVIS UM ej^ etiam, quod ft 
"^ balivi (l), qui compotum fuum 
dominisjim redder e tenentur-ijefuhtrax^ 
grititj et terras vel tenementa non ha- 
buerint {2)j per quie dijiringi pojfunt, 
tunc per eorutf^ corpora attachifntur, 
ita quod vicecofnes in cujus baliva invc'- 
Ttiantur, eos venire faciat ad compotum 
fuum reddendo . 



T T is prpvided alfo, that if bai]iffs3^ 
. whioh cnight to make account to 
their lords, do withdraw therhfefvdf, 
ind have no lands rior tenehicnts 
whereby they niay be diftrained; then 
riifey fliall be itt^ched by their bodies, 
fo that the fheriff, in whofe bailiwick 
they be found, ihall caufe them to come 
to make their account. 
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J^egirf. 136. 
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Cf itz. Brief, 791, 806. Fitz. Procefs, 203. Fitz. Exigent, 12. i Roll. 182.) 



The mifchiefe before ^his ftatute was, as it appcareth by the 
letter thereof, that the laft proces in an adion of accompt was 
diftres infinite, and the accomptants feeking fubterfuges did with- 
draw themfelyes and become vagrant, flying to fecret places, fome- 
times in foreine counties, and had no lands or tenements whereby 
they might be dillrained, fo as the lords wer^ in a manner re- 
medileffe, ' • * 

This a6l doth give to the lord a writ of account, founded upoi^ 
this ftatute, which of the wprds of the writ is called a monftra^it 
de cofnpoioy and beginneth thus : Monfiravit, nobis A. quod cum B^ 
hali'vus fuus, i^c. Of which writ you may reade in the Regifter, 
in Fleta, and other ancient books and records, and lyeth in any 
county where the accountant may be found. 

(i) Bali'vi^] This llatute extends not onely to bailifTcs accord- 
ing to the letter, but to gardeins in focage, receivers, and other 
accountants: but the ftatu^eof W. 2. c. i|. extcn^d^ only to bai- 
lifes and receivers, and not to a gardein in focage; for a capias 
lyeth againfl him by this {latute, but no exigent by the flatute 
of W. 2. 

And Where fome have fuppofed, that the flatute of W. 2.. which 
giveth proces of utlagary in an a^ion of account, hath taken away 
either the efie^ or the ufe of this a6t, the contrary appeareth in 
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that cafe, and in other cafes in our books, as hereafter fhal! 

appeare. ' * *' 

(2) £t terras et tenement a non hahnerintJ\ If the accomptants 
have any lands or tenements, whereby they might h^ diftrained, 
though it be not to the value of the account, yet it fufficeth to- ex- 
empt them out of this ftatute, but they muft have lands and tene- 
ments for teime of life at the leaft, and fo is this adl to bee ud- 
derilood. 

For proof whereof; after this ftatute, and after the faid ftattfte 4 E. 2. breve 
of W. 2. cap. II, I'/g. in 4 E. 3. one brought a writ <^i monftramt 1^^* 
de compoto upon this llatute, and counted that he was his receiver of 
C. 1. &c. in which adion foure points were refolved. i. That 
our ftatute extendeth to a receiver as \\ell as to a bailife. 2. That 
if the accountant hath any lands or tenements, though they be not 
fufiicient to render the account, yet he is exempted out of the fta- 
tute. 3. By thefe words [lands and tenements] is intended an 
eftate of freehold ; and therefore where it was there found that the 
accountant had a houfe of the yearly value of vi. s. in the right Of 
his wife, who had the inheritance thereof, but for that it ^was 
the freehold of his wife, and not his freehold, it was adjudged no 
fufficiencie within the ftatute. 4. Laftly, it was refolved, that if 
the hnfbandhad iifue by his wife, fo as he had a franktenement for 
his life, he had beene exempted out of the ftatute. And the like 
cafe was in 6 E. 3. in cafe of a receiver, and many other authori- 6 E.2.breve8gj6. 
ties and records there be to that effect, whereby it appeareth that 17 E. 2. Proc 
both this ad hath ftill his cffed, and that it was in ufe after the ^°3^ 
ftat. of W. 2. cap. 1 1. And herewith agreetk Fleta, which wrote f^n.b?*iiI.' 
foone after the ftatute of W. *. and that ftatute doth confirme this Fieti li! 2. c.64. 
ad, Et Ji diffuget'itt et gratis compotum redder^ naluerit, ficut in aliis Britton ubi fup, 
Jlatutis alibi continetur : by which words this ftatute is meant. 

And good ufe may be made of this writ of monftra^it de com- F.N.B. 118. 
potot if the plaintife can leame in what place or countie he lurketh, Rcgift. 136,137. 
but he cannot have this writ fed per fdem, quam praftare debet in 
cancellariay Cfr. 

But if any fue out this writ of -monflravit df compoto, and attache 
the accountants body, where he hath lands and tenements, con. 
trary to this ad, in deceptionem curia contra formam ftatuti, Wf . 
the party grieved ftiall have a writ for his rcliefe, which appeareth 
in the Regifter. Regift. 137. 



CAP. XXIV. 

J TEMfirmarii { i ) tempore firma^ ALSO fermors, • during their 

rum fuarutn vajlum^ venditionemi terms, Ihall not make wafte, 

vel exilium (2) non facient (3) de fale, nor exile of houfe, woods, and 

domibus^ hofcis^ vel hominibus^ nee de men, nor of any thing' belonging to 

altquibus ad tenementa qua adfirmam the tenements that they have to ferm, 

habent fpeSiantibus (4), nifi fpecialem without fpecial licence had by v/riting 

inde hqbuerint conceffionem (5), per of covenaat, making mention, tnat 

fcriptum conventionnmentionemfaciem they may do it; wmc.i thing if they 

quod hoc facere pojfunt. ^uodfipce-^ do, and thereof be convia^ they 

rinJty M 4 ihall 
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rinty et/uper hoc convlneantury damp- (hall yield full damage, and fhaH 
na plena reftituanU et per mifericQrr be puniijied by amerciament gricv-^ 
4iam graviter puniantur (6 ). oufly. 

See the ftatutc of Glouc' c. 8, (Mirr6r, 3^. 5 Rep. 18. Dyer, f. a«|. Fitx. Waft. ii. 2», 
30. 32. 37. 42, 43. 46, 47, 48. 53. 68, 05. 76. 78. 82. 88, 4 Rep. 63. Raft. ^89. $ £d. |. ftat, 
?• ^? 5-) 

The mifchiefe before this ilatute was, that againf^ leflees for Ufa 

cr years, there lay no prohibition of wafle at the common lawj^ 

becaufe (hey came in by the aA of the lefTor, and he might hare 

provided upon the making of the leafe,' aeainfl wade to be done^, 

and he that might and would not provide m himfelf, the commoi\ 

law would not provide for : otherwife it is of eibtes created by 

law, as tenant in dower, and the gardien ; but feeing wafte and 

deilrudlion is hurtfull to the common-wealth, this adt providetl^ 

rennedy for wafte done by leffee for life, or leflce for yeares, and 

It is the £rft ftatute that gave remedy in thofe cafes : for the rule 

Ecgift. 72. of the Rcgifter is, that there are fk\e manner of writs of waftes^ 

Jraa. li. 4« fo. tvix. Vffo at the cpmmon law, as for wafte done by tenant in dower, 

3S5056> 357« pr by the gardien; and three by ftatute, or fpeciall law, as againft 

tenant for life, tenant for yeares, and tenant by the courtefie. 

(i) FirpianL] For the word /rw/i, whereof /rw^r/w commeth, 
fee the iiril part of the Inftitutes, fed. i. 

Here firmarii doe comprehend all fuch as hold by leafe for life, 
pr lives, or for yeares, by deed or without deed : large fe hahet hac 
ripta, lib. 5. c^. ^/^/> Jirmarius ad terminum 'vit^f et od tprminum annorum j and fo 
34-? much Fleta faith, de urmno. 

Jl?gift. ;*• Albeit the Regilter faith, 5«W, that per fiatutum de Marle^ 

fridge 9 cap. ^3. datafuit qi4tedam probibitio 'vafti <verfus tenentem an^ 
noruntt which i^ true, thoUgh the ftatute doth extend to farmers foy 
life alfo, but this aft extended not to tenant by the courtefie, for 
lie is not a farmer^ but if a leafe be made for life or yeares^ he i? 
a farmer, though no rent be referved, 
Firftpartofthc (2) Foftufn^ <venditionem» 'vel exilium.'] Of thefe you (hall reade 
Iiift. fcau 07. jn tijg gr^ p^^j p£- jjjg Inftitutes, But a reafon is required, that 
feebg as well the eftate of the tenant by the courtefie, as the te- 
nant in dower are created by aft in law, wherefore the prphibi- 
fion of waft djd no? lie a$ well againft the tenant by the curtefie, 
as t)ie tenant in dower at the common law ; and the reafon is this, 
for tha^ by having of iffue the ftate of tenant by the courtefie i^ 
priginal|y created, and yet after that he (hall doe homage alone in 
the life of his wife, which provetl^ a larger eftate ; and feeing at 
the creation of his eftate he might doe wafte, the prohihi^ion of 
wafte lay not againft him after his wives deceafe, but in the cafe of 
tenant in dower, ftie is ^uniftiable of wafte at the firft creation of 
hef eftate: the prohibiuon pf wafte lay not againft teiiant in taile 
apres pojjih. (whofe ftate lyas created \y aft m law) becaufe the 
,,. prig^.nall eftate was not puniftiable of wafte. 
pier 11 ilik. ^ (^) "Nqti faciant,'\ To doe or make wafte, in legall underftand, 
^ ^* :: ^ng m tfeiis place, includes as well permiilive wafte, which is waftq 
. by reafon of OB^iilion, pr not doing, as for want of reparation, a^ 
WaJrte by^reajfcin pf commiflion, as to cut downe timber trees, or 
prd^rAte^|ip^res^ or die like; and the fame word hath the ftatute 
<)f [Grlojic cab,„j^ aver fait wafte^ and yet is underftppd s^s well 
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pf pai£ve> as aQive wafte^ for he that fufief^th a houfe to decaf, 
which he ought to repaire, doth the wafte: and therefore if a man 
maketh a leafe for yeares by indenture of a houfe and lands, upon 
condition, that if it happen the leflee to doe any wafte, that the lef- 
ifor ihaU reenter, in this cafe if the leffee fuffer the houfes to be 
wafted, the leffor fliall re-enter, fo as this word /acen, hath not 
onely this iignification in a penall ftatute, but in a condition 
^Ifo, 

This aift prohibiteth that farmers fhall not doe wafte, and yet if 
they fuffer a ftranger to doe wafte, they ftial} bf charged with it, 
for it is prefumed m law, that the farmer may withftand it, £t fui 
pon obftat quod obfian potiftyfofere videtur. Secondly, the law doth 

five to every man his proper adion, fo as none of them be without 
ue remedy : and therefore in this cafe the leftbr ftiall have his 
adlion of wafte againft the lefTec, and the leffee his aftion of tref- 
paffe againft him that did the wafte, and fo the loffe, as reafon re- 
quireth, in the end fhall lie upon the wrong doer, and if the 
IcfTor fliould not Ij^ve his aftion of wafte, hec ftiould bee without 
remedy, 

(4) Nee de pUqulbus adfenementa qua baUnt adjirmdmfpeiiantibus.'^ 
There were before particularly named de domiius, bo/cis, et homni^ 
ktts I thefe words doe ipomprehepd lands ^n4 mcadowes belonging 
to the farme, 

Alfo thefe genera}} words have a further fignification, and there- 
fore if there had been a farmer far life, or yeares of a mannor, 
and a tenancy had efcheated, this tenancy fo efcheated did belong 
to the tenements that he held in farm, an4 therefore this adl ex- 
tended to it, and the leffor ftiall have generally a writ, and fuppofe 
a leafe made of the lands efcheated bv the leffor, ^nd maintain it 
by the fpeciall matter, 

* (5) Nifi habeant Jpecialem conceJPonem,'] This graunt ought to 
|be by deed, for all wafte tendeth to the dif- inheritance of the leffor, 
and therefore ho man can claime to be difpunifhable of wafte with- 
out deed. 

* In Lewis Bowles cafe you may reade plentifully of this matter. 
This fpeciall graunt is intended to be abfque impetitione *vaj}i, 
without impeachment of wafte. Impeachment commeth of the 
French wor4 etnpejhemenf. ^ the fagesof the law have ufed the 
ivord impetitio, derived of ift zv\d peto, and thsXjtne itnpefitione vafti, 
\s as much to fay, as without impeachment, that is, without any 
demand or challenge for doing of wafte; but if the cla\ife be 
either Jine impediment 0, or impeditione <vafiiy it amounteth in judge- 
ment of law to as much as^»^ impetitione 'vafti. 

(6) * Damna plena refiituant et per mifericordiam graviter punian- 
^«r.] <* And this mi^ft be underftood in fuch ^ prohibition of waile 
upon this ftatute, as lay againft tenant in dower at the common 
law, and fingle damages was given by this ftatute ' againft leffee 
^or life, and leffee for yeares. 

This ftatute of Glouc'. cap. 5. gave treble damages, and the 
place wafted againft leffee for life, leffee for yeares, and tenant by 
the courtefie, &c. 

But after this ftatute, ^nd the ftatute of GIouc*. Con/uevit fieri 
hreve de prohibitione njajii, per quod breve multifuerunt in errore, ere* 
Rentes quod illi qui 'uaftumfecerint non habuerunt necejje re/ponder e nifi 
^antum de vaJiofaSlo poft prohibitionem eis dire&am\ dominus rex (ut 
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hujufmndl error deiaiero tbllatitr ) flaiuif quod' de ijafto quocunqui, tfr. 
von fat de catero hre<ve de prhhibiti'one fed hre've dtfumtnonition^y quod 
ilk, de quo queritur, r^fpondeat de vaJiofaSio quocunque tempore, l^c, ^ 
Whereupon the prohibition of wafte was abrogated, and the 
Re^ift. fol. 7a. aftion of walle framed upon the aft of Weflm. 2. as in the Regifter 
appeareth. 



[147] CAP. XXV. 

JUSTIClJlR II itinerantes de Hp H E juftiCes In eyre froin>cjice- 
catero non amercient *uiliatas in forth {hall hot amerCe townfhips 

iisnere fuo<y pro eo quod finguli xiu an^ in tlieir circuits, becaufe ail being 

norum ( i ) non venerint coram viceco- twelve years old came not afore the 

tniiibuset corenatoribus^ ad inqui/ttso- fheriffs and coroners, to make inquiry 

nes de roberiis {2}, incendiis domorum of robberies, burnings of houfes, or 

(3)j ^^^ ^/"^ tid coronam fpe£ianti^ other things pertaining to the drown; 

bus (4) faciend\ Dufn tamen de fo that there come fiiAcient out of 

yillatis illis veniant fufficientes {$)y thofe towns, by whorn fuch eriqli^fts 

per quos inqutfitiones hujufmodi plene may be made full :^ except en^uefts 

fieri po£unty exceptis inquifittonibas for the death of tiiari, whereat all 

de morte hominis (6) faciend\ ubi being twelve years of age, ought ta 

emnes xii, annoruniy venire debent^ appear, uhlefs ihkj liave reafonable 

piji rationabilem caufam habeant abfen-^ caufe of abfcncc. 

^agna Chart, ca. 35. Hie. ca. 10. & 8, (Fitz. Waft. 11. 39. 53. 66. 72, 73. loi. 103. 120.) 

Two mifchiefes were before the making of this ftatute. 
Firfl, that if the (herifFe did prefent before the juftices in eyre, 
that thofe of the age of twelve yeares came not to the tourn, that th© 
townfhips where they dwelt fhould be aihercied, for that every one 
above twelve years appeared not at their toums, where they fhould 
' be fworne> (as hath been faid) amohgft other things, that they 

fhould doe no felony, nor affent to any, .and therefore albeit they 
could not bd ^vt(cTii ad inquifit^ faciend\ being under age of 2 1> 
yet they ought to be there to take the oath; and to difcover felonies, 
if any they knew, according to their oath. 

Another mifchiefe, that when any robbery, burning of houfes, 
homicide, or other felony was done, the fheriife, for fo much as per- 
tained to him, or the coroner in cafe of the death of man, would 
fummon many townihips, and fometime a whole hundred, where 
twelve would ferve to make enquiry: and if all did not appear ac- 
cording to the fummons, they would prefent the fame before the 
juftices, in eyre, where the whole townfliips or hundred were ^mer- 
cied, albeit many times a fufficient number td make enquiry did 
appeare. Now this flatute provideth remedy, that when there 
commeth out of the towi^lhips fo fuilirtoned, a fufHcicnt number by 
whom inquifition$ may be fully made, th^t no amerciaments fhafl 
be fet upon the townihips or hundred by the juftices in eyre, which 
>yas one remedy for both the two mifchiefes. 

(i) SinguU 
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(i) Singula xiL annorum,^ Where old bookes mention fome time Mag, Chart. 
1 4 years, it is but mifprinted ; fqr the time for one to come to the ^* 35* 
tourn or leet, and to take his oath^ ^s is aforefaid^ is twelve yeares, 
and fo it is provided by this a£t, _-. . -^ 

(2) De roheriii.l See for this word in the firft part of the Infti- ^ *^ ' *' ^' 
tutes,fcft. 501. ^ Brla.l.2,foU 

(3) Incendiis domorum,'] By this it appej^reth, th^it burning pf Brit. tol. |6. 
houies was felony by tfie cpnxmon law, for other\viie he could not Ficta,jib. 2.ca, 
tiave enquired of the fame in his toijir,n. s^* f pi o 

This iis to be underftood not onely of a 4w^lling houfe;, but of the ^^J^A a*, 
barne or ftable belonging thereunto. h'h. 7. i. 

The Mirror goeth ftrther,' for he reckoning the fome amongft the " Mirror, c i. §S, 
highell offences, faith, ardours font que ardent city, *vilk, mai/on, ^^ Ardours cc 
leaj?, ou autres chateux (ie lour filony in temps de peace fur bainet ou %^^\ r _. j. 
"vengeance, ' Appeai <Je A^rbii 

Les appeales de arfonsfefont in tiel manner ^ cedde icy appecd Harding fe cap. i. § i3» 
illonque (o've les furnoftnes ) de ceo q, come mejine. cejli cedde ofvoit un £ ^4^ 3 
maifon ou plufors, ou un taffe de hlee, ou un mollein de feyne, ou auter 
manner de liens in tiel lieu, J^c, la vient me/me celuy Harding, et en U 
^it meafon mift fetjoe, l^cfeloniouftnentt ^r. 

And Fleta ftith. Si quis ades arenas nequiter ob inimicitiatn vel fle^a ubi fup*. 
fr/ed^e caufa tempore pacis combujferit, et inde con'viSi'* fu^* per appellum 
'veljine, capitali debet fententia puniri, 3ut this belongeth to anpthcr • 
treatife. ' ^ 

(4.) Fel aliis ad coronam fpe£laniibus,'\ ^ere is ineant other fek- 
nies at the common law, which are called placita coromp, either en- 
quirable before the iheriffe in his tourne, or the cprqncr, of whom 
the ftatute here fpeaketh. .^ 

(5) Dum tamen de, mllatis illis <veniunt fuficientfis,'\ But if there 
sppeare not fiifKcient, as if there appeare under 1 2, then all that 
were fummoned fhall be amercied, and this doth follow the reafon 
of the common law, for >yhere for triall of any iflVe, there Ihall be . 
fummoned 24, if there 12 onely appeare, and are fwome, the others 
that made default Ihall not be amercied; but if any gf them th^t 
doe appeare be challenged and tried out, fo that 1 2 remain not to 
try the ifTue, then all the reft fhall be amercied, as if there had under 
12 oyiginally appeared: and it is a good expofition of a flatute, 
when the reafon of the comnion law is purfued: fee before cap. 18. 
concerning amerciaments, 

(6) Exceptis inquijitionibus de morte hominis, ^r.] The law hath Britton, ca. 6u 
fo great refpedl to the punifhment of homicide or murder, that 

at that inquifition before the coroner, all above 12 muft appeare 
(to the end the truth may be found put and punifhed, and the hor- 
rible crime of murder detedted) unleffe they have a reafonablc ex- ' 
cufe to the contrary. 
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CAP. XXVI. 

J14 UR p R UM{ I ) dtcsturo nm Vl U R T H E R from henceforth 

adjudic€tur€oramjuJiictariis^ubi fhall not be judged before our 

infortunium tantummodo adjudicatum jufticeS) where it is found misfortune 

tft^ fed locum habeat murdrum de in* only, but it {hall take place in fuch 

terfeStii ptr feloniam (2} tantum^ €t as are flainby felony, and not other* 

non aliterm wife. 

6radon» lib. x. foK I20y Z2Z. Brittoiii cap. 6. Fleta, lib. i. cap. 23. (Keyliog» 123. Co. Ent. 
354. a Roily 120.) 

Britton, cap. 7. The mifchicfe before this ftatute was, that he that killed a man 
3 2. 3. by mifadventure, per infortuniumy as by doing any aft that was not 

aETr.ibidtsaa. ^g*^'^^ ^^^* ^"^d yet againft his intent the <kath of a man enfued, 
^ * ' ' this was adjudged murder: as if a man had caft a done over an 

houfe, or (hot at a mark, and by the fall of the done^or glaunce of 

the arrow a man was flain, the party (hould fuffer death. And fo 
^\ £. 3. 17. b. it was at the common law, if a man had killed a man^ defendetido, he 

ihould be hanged, and forfeit in both cafes, as in cafe of murder; 

fo tender a regard had the law to the prefervation of the life of man. 
Kqmb. 35. 9. And with the comition law was agreeable the judiciall law, before 
Peut. 29. 2. the cities of refuge, were appointed ; he diat killed a man by mif- 
|ofliu4 20, ?x. adventure, &c. was put to death, to the end that men fhould be fo 

provident and wary of their aftions, as no death of man, woman or 

child might enfue thereupon. 
[ 149 ] This datute doth remedy both points, for the latter claufe is 

See the ftatutc gcQerall, that it Ihall not be murder, but where it is done perfelo- 
^n^±^\% ^' ^''^^ i'felleo ammot and by malice prepenfed. And albeit his life 
J I H. 7/23. yf^ neither of thefe cafes is now loft, yet the forfeiture of his goods 
3 £. 3.foron« and chateux remained in both caies. And fo if a man kill a man 
)oa* by mifadventure, if he efcape, the towne ihall be amercied, &;c. is 

alfo a mark of the common law. 

(i) Murdrum^ For this word, fee the i part of the Inftit. 

fed, 500. To (peak of the parts of homicide, doth belong to 

another treatife; this pnely ihall fufiice for the underilanding of 

this a£l. 
See the $rft part (2) Pfrfelofiiam,] For this word, and the iignification thereof, 
of the Jnft. fc^. fee the firft part of the Inilitutcs at large. 



CAP. XXVII. 

JpROVISUM efi'tquodnuUus qui TT is providedi that; none, being 

'^ coram jufiictariisitinerantibusvo" vouched to warranty before our 

catur ad warrantum in placito terra^ juftices in eyre, in plea of land or te- 

vel tenement^ amercietur de catero^ nement, (hall be amerced from hence- 

pro eo quod prafens nonfuerit quando forth, becaufe he was not prefent when 

VQcatur ad warrantum (fxcepto prima he was vouched to warranty, except 

die the 
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Jie adventus jujiiciar^ tpforum) fed ft 
Warrantus iUefuerit infra comitatum^ 
tunc injungatur vicecom*^ quodipfum 
infra tertium dieniy vd quartum (fe- 
cundum locorum di/iantiam) faciat ve^ 
nirej ficut in itinere jufticiar^ fieri 
cvnfueviU Etji extra comitat* maneat 
tunc rationabilem habeat fummonitio-- 
nem xv. dierum ad minus^ fecundum 
difcretionem jujiiciar* et legem commU'* 
nem. 



the firft day of the coming of the juf- 
tices: but if the party vouched be 
within the (hire, then the iheriff (hall 
be conomanded to caufe him to come 
within the third or fourdi day^ accord- 
ing to the diftance of the place, as it 
was wont to be done in the circuit of 
the juftices. And if he dwell without 
the (hire, then he (hall have reaibnabie 
fummons of fifteen days at the leaft, 
after the difcretion of the juftices» 
and the common law* 



Bn€t, 1. 3. fo. 1x5, 1x6. BnU c. 2. fo, ?• Fleu, II. i. cap. 9. Mirror, cap. ^ cap. Idaeris* 



By the common law» all the men of the county ought to appeare 
before the juftices in eire//r breve de generalifummonitione'vic* dire^'^t 
quod pnemoneat omnes de com^ quod Jint coram talibus jufticiarits ad 
cerium diem et locum per quadraginta dies^ as well that every man 
(hould be ready to anfwer to any matter, wherewith he was to be 
charged, or commenced againll them, as to ferve the king and his 
country, as need (hould require, and to heare and learne the lawes 
and cuftomes of the realme, under which they lived. Now the 
mifchiefe was> that if the * vouchee appeared not at the firft day, 
he was amercied, for that he ought to be prefent. Now this ftatute 
enadeth, that he fhall not be amercied at the firft day, but proces 
ihall be awarded againft him, as by this a£^ is limited; and if he 
come not then, he mall be amercied : wherein it is to be obferved 
ho^ the common law provideth for expedition of juftice, and 
how necefTa^y it is for underftanding of old ftatutes, to reade old 
hookes. 



• Forthif wonF 
Vouchee, fee the 
firft part of the 
Inft. § 145. verb. 
Et il vouche, 
&c. Cuftumier 
de Norm. cap. 
50. fo. ^b. 



CAP. XXVIIL 



[ISO J 



C/ cleric us aliquis (2) pro crimine 
aliquoy vel rettOy quod ad coronam 
periineat (3), arrefiatus fuerit^ etpofl'- 
modum per preecettum domini regis in 
hallium traditus merit vel replegiatus 
ixtiterit ( i ), ita quod hiiy quibus tra^ 
ditus fuerii in balliumy eum habeant 
coram jujiiciariisy non amercientur de 
€tttiro tin quibus traditus fnerit ih 
haUiumj nee alii pleg* fuiy ft corpus 
fuum habeant coram jufitGiar\ licet co^ 
ram eis propter privilegium- clericale 
re/pondere noluerity vel non potuerit 
propter orHnariosfuos. 



T F a clerky for any crime or ofience 
touching the crown^ be arretted^ 
and after, by the king's command- 
ment, let to bail, or replevied, fo that 
they, to whom he was let to bail, have 
him before our juftices; the furedes 
from henceforth, nor they to whom he 
was let to bail, (ball not be amerced 
(if they have his body before our ju(l 
tices) although he will not anfwer 
before them, by reafon of aclerk's pri- 
vilege, nor cannot by reafi)Ci of his 
ordinary. 



(Bro. Cortft. ii|. «t H. i. c. t. 31 H. i^c« >) 



(0& 



J50: 

VideW,x.<».i5. 
Stam.pl. cor. 72. 
Regift. 77. 
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Cap. 29; 



• W. 2. cap. 4. 
Rcgift. in ho- 
rninc replegiand. 
F.N.B. fo. 66. 
*» Al. Powlters 
cafe, li. II. 29, 
30. Art. cicr. 
cap. 14. Mich, 
^i E, 3. coram 
rege r )t. 3 38. 
ill Thefau. 
Abbas de fCTlf- 
fenden. 17 E 2. 
rol* Rom. m. 6. 
Aciam Evefuj de 
JHcref. 20 E. 2. 
coro. 283. 19 H, 
6.47. 25 E. 3. 
c.4,5. iSE. 3. 
c. I. Vide 
i^owltcrs cafe 
ubi f\ip. 

^ Mi^-for, 0/3. de 
cap. .36. 



(1) InhaiUum tradhttsfuent^*velreplegiatuiextttmt^ Here note 
3 difference betweene baile, and replevie; for the one is by the [ 
higher courts at Wefftminfter, and the other, viti replevie, by the 
IhcHffe, by force of the writ of komine repUgiando, 

For the undcrftandirtg of this aft, it is to be krlowne, that at the 
common law when any man was appealed or indiffed of felony, if 
he were bayled, the bayle was, that he Should appeare at a certain^ 
day before fuch juftices to anfwer to the felony. Now the mifchiefc 
was, that if a man were bailed, or delivered by plevin, albeit .he did 
appeare, yet if He claimed the benefit of his clergiei the perfons that 
bailed him, or his pledges we're amercied*, becaufe he refused x6 
anfwef to the felony, but tooke himfelfe to his clergie ; this flatute 
doch provide, that if in that cafe the clerk doth appeare before the 
kings juflices, his baile or pledges (hall not be amjercied, al« 
though he will not anfwer before them by reafon of his clerks 
priviledge. ^ 

(2) Si clericus dliquis,'] If he were no clerk at the' time of tJid 
baile, or deliveric by'{>levin, but learned to reade before his ap- 
pearaftce, yet he was within this flatilte, and yet a clerk was not 
bailed nor delivered by plcvin, 

(3) De 'aliqtto trimine njel ret to quod ad coronam pertineau\ 
* Where it is printed reSiunti it mufl be amended after the ori- 
girtall, and made rettum : this is derived of an old word rettei 
or reatte, d reatu, ^nd fignifieth in our legall underftanding an of- 
fence or fault* 

^ Crimen ahd rettum are here taken for fuch offences wherefore a 
man (hduld lofe life or member, becaufe for no other offence he 
can ha^^e his diergie, or the priviledge of a clerk. But in trimine 
lafie.majeftatis he wa3 not to havd his cfergie; and therefore tliis 
aft extendeth not to perfons let to biile f^or higli treafon, and fo it 
is in cafe of facriledge, and the' like/ 

And thus is this dark ftatute cleerly expounded. 

^ Now to fet down in what cafes one fhall be bailed, or delivered 
by plevin, and where a man fhall have the benefit of his clergie, 
and where lie is barred thereof by aft of parliament, doe 
belong to another treatife: in the meane time fomewhat you 
ihall reade of clergie in Alex. Powlters cafe,' ubi/upra, and lib. 4. 
fo. 44,45,46. 

except, de Cfcrgy. Brad.li. 3. 123, 1*4. ?ltt !. I.e. 28. BrIt.et.4.fo. 11. lib. ^ 



[13,]: 



CAP. XXIX/ 



pROVlSVMeji, quod ft Jeprfsda-^ 
tiones^ vel raiinte aiiquafiant ab'» 
hatibus^ tniorihus^vel aliis pralatis ec^ 
ckfiojlms { I J> et ipjijusjuum de hujuf- 
Modi acpraddiiontbiis profequentes morie 
pVisverAantur (2)5 ante qu am judicium 
inde fucrint ajfeqnutiyfuccejjot'es eorum 
habeant axioms ad bona (4-J icclefia 

fua 



I V is provided, that if any wrongs 
or trelpaftes be done to abbots, or 
othej prelates of the church, and they 
have fued their right /or fuch wrongsy 
and be prev^ted with death before 
judgement 'given therein;- their f^c- 
ceflors (hall have actions, to demand 
the gspods' of their church out of the 

hands 
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faa {^) de 7nanibu5 hujufmodl iranf- hands of fiich trefpaffers. 'Moreover, 

gr efforts repetend* (3). Similem in*- the fucceflbrs (hall have like aftion for 

fuper habeant a^ftonemfuccefforesdehiis fuch things as were lately withdrawn 

qua domui fua et ecclefia {recenter] by fuch violence from their houfe and 

ante obitum (6) pradecefforum fuorum church, before the death of their pre- 

per hujufmodl violentiam fuertnt fub^ deceflbrs, though their (aid predecef- 

ira5ia^ licet pradl^i pradeceffores fui fors did not purfue their right during 

jusfuum, profecuti non fuerint in vita their lives. And if any intrude into 

fua. Si atitem in terris et tenementis the lands or tenements of fuch reli* 

hujufmodi religioforum^ de quibus eorum gious per(bns in the time of vacation, 

pralati obierintfeifit\ ut de jure eccle-* of which lands their predece(rors died 

fiafua^ aliquife intrudant tempore va^ feifed as in the right of their church, 

cationis^fuccejores fui breve habeant de the fucceflbrs (hall have a writ to re- 

ftifma recuperand*^ et adjuflicetur eis cover their feifin. And damages 

dampnafua {j)y/ieutin nova diffeijina (hall be awarded them, as in aflMe of 

adjudicari confuevit. noverdifTeifin is wont to be. 

(Fitz. Trefpafs, 205. aix. 237. 242. FItz. Brief, 176. 296* 359* 623. 828. 2 H« 4. 4. Reglft. 
72. 115. F. N.B. 112.) 

There were two mlfchiefs at tlie common law (as many did hold) 
that in the cafe of abbots, priors, and other regular and religious 
perfons, if the goods of the monaftery were taken away in the 
life of the predeceflbr, that after his death his fucceflbr had no re- 
medy for fuch trefpafTes : the other mifchief was, that if in time of 
vacation, when there was no abbot, or prior, or other regular or 
religious foveraigne, any intrufion were made, the fucceifor had 
no remedy to recover the land with damages, though thereof his 
predeceffour died feifed, and both thefe, are remedied by this 
aft. 

(1) Ahbatibus, prioribuSf'vel aliis pralatis ecckjiafticis,'] This aft 
extendeth onely to abbots, priors, and other prelats tha^ be religious - 
and regular, and not to biihops and other perfons ecclefiaiiicall 
being fecular: for in the fecond claufe of this ad, hujufmodi religio- 

forum is mentioned for the diftinftion betweene religious and fe- 
cular. See the firft part of the luftitutes, fed, 133. And the rea- 
fon of this diverlitie is, that the abbots, priors, and. other religious 
and regular perfons are dead perfons in law, and have capacity to 
have lands and goods onely for the qfe and benefit of the houfe; 42 E. 3. 22. 
and cannot make any teflament; and therefore the church or re- 2H.4. 2,3. 19. 
ligious houfe is holden alwayes one, in reijpeft whereof the fucceeding *' **• ^•^^' 
abbot (hall have an aflife for a dii&ifin cone in the Jife of the pre- * £ ^' 
decefTour, and an aftion of wafte for wafte done in his predeceflbrs ?8e. 4.^16. 
time; but fo Ihall not a bifhop, archdeacon, dean, parfon, or the i E. 5. 4, 5. 
like, that are ecclefiafldcall fecular, becaufe the church by their I*''. *• ^^' 4^. 
death hath an alteration, and is not alwayes one, and they may ^*^ ^* '9- W. u 
make their teftament, for that they may have goods and chattels to *• 3« 'S« * • 
their own ufe. 

Alfo the bifhop is of an higher degree then the abbots and 
priors with which this a(5l begins. 

(2) Morte praveniant* . ] So it is if an abbot or prior be depofed. Temps fi. x* 
the fuccefTor (hall have an aftion upon this aft, although the prede- trni. 242. 
cefTour be alive, as well as z/he had died^ for as to that houfe he is 
<ivilitef mortuus. 

4 (3) $Kcce/Jhres 
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(5) Succejerei babeant aQianem ad bona ieetejs/e Jtue de manibui, 
hujufmodi tranfgreffwis repitend\'] Some have thought in refpeft of 
this word repetenda^ that this muft be intended of an a£lion of de- 
tinue, or the like a^ion, wherein the thing it felfe is to be reco- 
vered, but de manibus hujufmodi tran/grej/oris make it evident, that 
it mull be intended of a trefpafle qudr$ fJi et armh, for thereof was 
^^ tt- 4- ^»^- the doubt at the common law : for it is holden, that for goods 
Account ^124. taken from the predecefTour of an abbot dr prior, no aftion wat 
a€ E. 3. 45. given to the fucceltor at the common law before this adj for by the 
9 R 6. 25. taking the property was di veiled; But an a^ion of account, debt^ 
i7E*3. titi detinue, replevin, and the like adlion, which afHrmes the pro- 
Exwttc 106. pgjjy jQ Continue, the fucceflbr (hall have an adibn at the commox^ 
1 f E. t. Account r ' 

3 C. 3. II. (4) ^ofta,] t. If an obligation be taken from the predeceflbur# 

4 E. 4. 1. it is within this flatiite. 2. The fucceflbr (hall have by the equitie 
iS £. 4. 16. of this ftatute an adlitfn of trefpafle erf cutting downe 6f trees, and 
7 ^' 4» 5* carrying them away: wherein it is to be obierved, that adls that 
I * w ^* ^^* ^^^ remedy foe wrongs done, (hall be taken by equitie« 

*^E 4I ic a. (5) Eccle/i^ fua.l Thea£tion that the fucceflbr fliall bring flpon 

Ie.a*. rx. ^^ flatute, (hall be bona et catalla domus et ecclefi^e fu^ tempore L 
9 H. 6. 25, 26. pradecefforis fuit which without quellion a biihop, deane» or othtr 
RegUl. 96. ccclefiafticall fecular cannot (ay. 

i6E.s.trnszxi. (6) Re-enter ante obftum,] Yet if the taking of the goods were 
long before the death of the abbot or prior, his fuccelTo^ (hall havcf 
an adtion of trefpalTe by this ftatutc. 

(7) Si autem in terris et tenement is hujufmodi reUgioforum, t^c. aliqui 

fe intrudant tempore 'vacationist ^r. breve babeant defeifind fua, et 

iS^.».tm8 237- adjudicentur eis damna,] This branch is alfo taken by equitie, for 

*^* ^' "^' *^"P' by thcfe words, the fucceflbr of an abbot> prior, or any other re- 

i^.B.Vq,i ligioos foveraigne (hall have an adion of tfei^afTe for trees cut 

downe and carryed away in the time of vacation. 

But a biihop (hall not have an a£Eion of trefpa(ie in that ca(e, i. 
as hath been faidi for that this a£t extends not to him ; i. the king 
hath the temporalties during the vacation, and therefore he cannot 
Rrgm. 12^. have ah aftion of trefpas: but ta the Regifter there is in that cafef 
F.N.B. Ill h. ^^ Q^gj. ^j^^ terminer to be granted to hearc the trefpaflfes done m 
'^^' time of vacation of the bifiioprick, as ther^y appeareth, which 

feemeth in favour of the church to be granted by the conimon law^ 
for it is not grounded crpon this adl, aiid therefore I leave' the maf- 
gi nail notes in the Regifter that are newly added, and are riot war- 
ranted by ancient manufcripts, to the judioiotis rearder. 
4 £« 4* ^- And the writ of introfion lieth not for the fucceflbr of the bifliopy 

for an intrufion in time of vacation for the kings poflTeflioA" (which 
he hath without office) preferveth the ihheritailce' of the bi(hop,f 
but it lyeth by this ftatute, where one intrudes after the deceafe* 
of an abbot or prior. Vide the firft part of the Itiftitutes fe6t. 44J/ 
for this manner of intruflon, while the freehold and inheHtanoe ifs m 
coaiideration of law. 



CA9. 
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CAP- XXX. 

pROFlSUM efl ittOMy qu^fi TT is provided alfo, diat if diofe 

aUenationes (i) ilLgy it qtuhus alienations (whereupon a writ of 

ireffe dt ingrejpi (2) dari conjiuvitj entry was wont to be granted) hap to 

per tat graduspant (3),p^r qun hrevt be made in fo many degrees, that by 

illud in forma prius ujitata fitri nan reabn diereof the (a AC writ cannot be 

^Jltj babiont conquerentts breve ad made in the form bsforetimes ufedy 

recuperandumjeifinamfuaYnyfine men<- die plaintifl6 fhall hilve a ^^rit tore- 

thne graduum ^{4-)^ ad cujufcuHque cover their feiiln, without making 

manus per buju/madiaCeTiathnes res ilia mention of the degrees, into whofe 

devenerit (5), per breve originakj et hands foever the (ame thing fhall hap- 

per commune confilium domini regis inde pen to come by fuch alienations, and 

providendum (6), ^c. that by an original writ to be provid- 
ed therefore by the council of our 
lord the king. 

Braa. 1. 4. fo* 318. &c. Brit. ca. 114. Fleta, lib. 1. ca. 11. lib. 4 cap. 2. Pafch. itS. t. ia 
Banco Rot. 4. Eboruin, John de Hodleftons cafe. (Fits. Cui in vita aj. Fiti. Entre, 9. tl. 49. 
56. Fits. Brief, 43S. 469. 693. 812. I Inft. 138. b. 239. a. Refift. m8. F. N.B. 191. D. K. 492. 
201. Z03. Eaft. Z83O 

It is to be obferved, that the common law provided for the quiet- See the 1. part 
ntSe of mens freehold and inheritance, and that they (hould not jfa!** It?*^"**^ 
be difturbed from manurance of their grounds ; in fo much as he * * ^'^* 
that right had ^ould not enter upon him that came in by defcent or 
lawfull conveyance, but was driven to his writ of entry ; and the 
common law for the fafety of mens pofFeflions further provided, 
that if the land were conveyed out of the degrees, fo as the de- 
mandant could not have his writ of entry in le per^ or in the per et 14^4.39,4% 
cuft the demandant (to the end that fuits might have an end) was 
driven to his writ of right, a long and finall remedy, and that he 
which right had fhoold take his remedy by writ of entry before there 
were above two defcents, or two conveyances, and alfo within the 
time of prefcription. 

This llatute in cafes of defcents and conveyances, after the degrees 
pad, doth give a writ of entry in the pc/f, which in thofe cafes la/ 
not at the common law. But in other cafes, then in cafe of alie^ 
nation and defcent, there wa» a writ of entry in the fofi at the com- 
mon law: as where one entred by diffeifin, intrufibn, abatement, F.N.B. 191.^. 
judgement, fucceflion, or as tenant by the curtefie, in tjiefe cafes a ^**"» ^^^* 5- ^» 
writ of entry in the pofi did lie at the common law, but if the wife ^ 
recover her dower by judgement, yet is (he in the [per] by her huf»- 
band, and if the fecond alienee be difleifed, and he recover in a reall 
adiion, yet lieth the writ againll him in the per et cuJ, becaufe the 
alienation to him is the ground of his title, etjic de ceteris. 

( I ) S/' aUenationes, Stc, ] Hereby it appeareth that this aA ex- S t. ». Ciil la 
tcndeth where the lands were aliened from one to another, either ^*'^* *S» 
hy lawfull conveyance, or by .defqent; and by conftru^ion this ^ ^* 5* '** 
ad excendeth as well to ali^dons» &c. made beforf the ftatute as 

ii. Imst. N aftcr^ 
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after, for rtatutes, that give remedy to them that right have, are' 
ever favourably expounded; obferve well the words of this aft: 

*9 ^- ^ ^7. if the diffcifce doth releafe to the difTeifor, this doth amount to an 
E. 4. i6, alienation, and makcth a degree, but a furrender of an eftate for 

1 H. 6. 1. Hfe maketh no degree, yet is it an alienation. 

(2) Breve de ingregii.'] This is underftood of writs of entry, fur 
dtjjeifin in le pofl, in U quihusy fine ajfjenfu. capii^, cui in 'vita^fur cut in 
vita, non compos mentis y duttrfadt infra ^taiemt ad ternC qui prdBieriity 
in cajii proui/o, incon/imili ca/Uad communemlegemt- of intrufion, cauja 
matrimonii prarlocuti,- 

(3) Per lot gradus fiantJ] Gradus dicitur a gtadiendoy becaufe 
the (late pafl'eth by degrees from one to another, and in the law it 
fignifieth, a conveyance, or a defcent from one to another, 

[ 154 ] and there be. but two degrees, viz. in, the per^ and in the per 

50 E. 3. 21. and cuiy if it proceed any further either by*conveyance, or defcent, 

it is cut of the degrees : if a gift in taile," or a leafe for life be made 

the remainder over, the firft eftate,- and all the remainder make but 

6he degree. 

# 15 H. {. brcf. * And thcfe alienations that make degrees ought (as hath been 

878. 2gH. y faid) to be fo lawful!, as the alienee may be in by title; and there- 

A(r.432. ^9 •^- foj-e a feb fFement by a garden in chivalry, foe age, or by nurtur, a- 

bre! 790! S e! 3. termer for yeares, tenant at will, or baylifFe, or tenant in villenage 

63. 8 Afl". 28. doe make no degree, becatife they amount to a difieifin, and fome 

7E.3. 69. 50 E. hold the feoiFce was a difleifor at the common law; and where the 

5. 22. 43 Aff. ^vords of the ftatute be qucd alienationesy thofe mud be intended law-f 

10 E^ 4! ts W. ^"^^ alienations, fuch as by the auncient law fkould haye taken away 

^. cap. 25. an entry. 

Brad. fo. 31S. a Regularly a man Ihould not have a writ of entry in the poft,^ 
Wi 32-4- 3-6. where he may have a writ within the degrees, and the caufe thereof 
Fl'^aYi^i V II ^^ ^° ^"^^ ^^^^^ vowchers, yet in fome cafes a man may have elec- 
lib?4! cap. /. ^^o>^ either to have a writ of entry in the pofi, or a writ of entry 
aw. I.e. 40. in the per et cui; *'.is if I may have a writ of entry in the 
7 E. 3. 25. per et cui againft B. wlio aliens, fo as now it is out of the de- 

iiE.3.bie.4.72. gfces, yct if B. take back an eftate again, I may choofe either 
c\ -> K16. * ^ ^''^^ °^ entry in the per et cui or in the poft, but prima facie y the 
24 E.^3. 70. 3^ writ of entry in tlie per ct cui is more beneficiall, becaufe the 
£,3.25. 14 H. tenant in the writ of entry in the poft may vowch at large, 
4. 39. 27 H^6. 2nd fo he cannot doe in the other writ, but onely within the 

'"^.'"'•^^■^•^' degrees. 

b'-l^j* E, I. tre.= ^ ^"t if the tenant take back an eftate to him, and to another, 
875. 39 E. 3. 33. then I am driven to my writ of entry in the pojly fo it is if the ftate" 
44,^' 3- 45' be made to the heire of B. 

.9 ^^ <;;;• 47» A- woman feifed of a rent taketh hufband, the huft)and purchacetb 

'« 1 H e' ?! Br ^^ ^^"^^ where our, &c. anc} after alieneth the land in fee, by which 
tir. Entry 19.' he iucludedly paflcth the rent and dieth, the wife in a cui in 'vitay 
c 5 E 3.31. fliall fuppoTe the alienee to be in the per or poft. And yet in feme 
3 H. 6. 3S. cafe qj-.^ Ihall have a writ of entry in the poft, when the degrees be 

7 H. 4. 17. not piaft, (note well the words of this ad ) 

7 £• 3' 53- If a difTeifor haih iftue two daughters, and the one daughter 

. hath iHue and dieth, in this cafe the aunt is in the per, and tlie 
nr:ce is in the per et cuiy and one writ muft be brought againft 
them both, which muft be in the poft, becaufe one writ cannot 
be brought botli ia the per fts to one, and in the per et cui as to the 
.o;her. ' . "" ' ' ■• 

' ' • Howbeit 
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Howbcit in foide cafes i writ of entry in the per fhall lie, 
although there be many alienations or diiTeifins; as if the hufband 
be feifed in fee and die, and twenty alienations or difleifins be 
made, now doth the writ of entry in the poji lie but if the 
wife be endowed, the entry of the wife Ihall be fuppofed by her 
hufbandt but dtherwife it is of the tenant by the courtefic, for the 
law worketh by ilTue had widiout any affigncmcnt, and there-' 
fore meerely in the pofi, 

(4) Sine mentione graduum.^ This is intended a writ of entry 
in the/o/?, fo called of this word ufedin the writ, in quod idem A, 
fion habet ingrejfum nifipoji dijjeijinam quam C. injufie^ ^ c. fecit pra-di^* 

As the writ of entry, which writ is^«/ mentione graduum, as our 
aft fpcaketh: as the writ of entry in the/^r, is fo called of this 
word [per'\ in the writ, in quod idem A, non habet ingre£um tiiji per 
C. qui illud ei dimijit: and in the per et cui, of thofe words in the 
writ, in quod idem A. non habet ingrejfum nifi per C. cui Z). illud dimifit, 
ijui inde injure, et fine judicio dijeijivitf k^c. 

But for as much as the law is never knowne untill the reafon 
thereof be apprehended; wherefore fhould not the fucceflbrs of a 
bilhop, deane, abbot, prior, &e. be as well in the per, as the heire 
by defceht? And the reafon thereof is, for that the heire commeth 
in by his auncefter, and therefore a defcent ihall take away an 
entry, and the warranty of the auncefter ihall barre the heir, but in 
cafe of fncceifion, a dying feifed taketh not away an entry, nor the 
warranty of the predeceiwurdotJi binde the fuCceifor j and therefore 
the Regifter deliverethit for a rule, with the reafon thereof, breve de 
ingrejju debet impetrari 'uerfus fuccejforem femper in lepoft, quia fucceffor 
per pradecefforem non ingreditur. And herewith agreeth Brafton wh6 
faith, item quaritur, &c» an faciunt gradum de abh'ate in abbatem, 
ficut debarede in h^redem; et 'videtur quod non, magis qudm in com-* 
putatione defcenfui, quia etji alternatur perjhna, non propter hoc alter* 
natur dignitas,/ed/emper manet. 

(5) Res ilia -de'uenerit,'] This is intended of lands, tenements, 
rents, and other things whereof a praecipe doth lie* 

(6) Per confilium domini regis inde proyidindum,'\ Which was 
done accordingly, and the vi^rit fct downe in the Regifter. 
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STATUTUM DE WESTMINSTER PRIMER. 



Editum anno 3 Edw. I. 



QE VXfont Us eftahlljhmenu (r J le 
roy Edward fits U roy H. fails a 
Weftminjl. a Jon f rimer parliament ge- 
neral (2) apres fim coronement (3), 
lendemaine de la clufe de Pajcbe (4), 
Ian defon raigne 3. {s)rp^^fi^ counfell 
(6), et per lajfentments des archievef- 
fuesj evefqueSyabifesjpriorsyCGunteSy ba-- 
r§nsy ettout le comminalty de la terre iU 
lonquesfummones (j ) : pur ceo quenoftre 
Jeignitir le roy ad ground volunt efdefire 
del ejlate de Jon realms redrejfer en les 
thojes ou mejlier ejl damendmenty et ceo 
fur le conman profit de faint efglife^ et 
de fon realnuj et pur ceo que lefiate de 
fon realmcy et de faint efglife ad ejle 
malement garde^ et les. prelates et reli" 
gious de la terre en mults des manners 
grieveSy et le people auterment treit que 
eftfe duijly et la peace rfieines garde^ et 
l:s leyes meins ufesy et les misfefants 
meirts punies^ que eflre duijfent^ per 
quoy les gents de la terra doubteront 
meins a misfaire: cy ad le roy ordeine 
it ejiahlie les chofes Jauthfiripts^ les 
queux il entende dtfire profitables et 
covenables a tout le realme* 



TpHESE be the aSs of king EcT- 
ward, fon to king Henry, made 
at Weftminfter at his firft parliament 
general after his coronation, on the 
Monday of Eafter Utas^ the third 
year of his reign, by hfs council^ and 
by the aflbnt of archbiihops, bifhops^ 
abbots, priors, earls, barons, and all 
the commonalty of the realm being 
thither futnmoned, becaufe our lord 
the king had great zeal aiid defire to 
redreft the iftate of the realm in iuch 
things as required amendment, for the 
common profit of holy church, and of 
the realm: and becaufe the ftate of 
the holy church had been evil kept, 
and the prelates and religious perfons 
of the land grieved many ways, and 
the people otherwife intreatcd than 
they ought to be, and the peace lefs 
kept, and the laws lefs ufed, and the 
offenders leis punifliedthan they ought 
to be, by reafon whereof the people of 
the land feared the lefs to offend; die 
king hath ordained and eftabliflied 
thefe afts under-written, which he 
intendeth to be neceffary and profitable 
unto the whole realm. 
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( I ) Ceuxfont Us ejiahlijhments!\ Stahiliminaj or fiahilmenta^ cfla- 
bli(hments,oraflurancescommingofy?fl^7/i, a»d that again e ^y?«Wi9, 
of ftanding; and juftly may not onely thefe chapters challenge 
that name, bat all other the llatutes made in the raigne of this king 
may be ttyied by the name of eftablifhments, becaufe they are 
more conllant, Handing, ai\d durable laws, then have been made 
ever fince: fo as king E. i. who (as fir Willianv Herle chiefe 
jullice of the courtof common pleas, that lived in his time, faid, Fuit^ 
U plidsfage roy que unjuesfnit) n)ay well bee called our Juftinian* 
{z) A fon parliament generah,"] So called* becaufe all the tavvs 

then 



Weflm, primer. +156 

tlicn made were genernll, and that great and honourable afTembly 
were not entangled with private matters, but with fuch onely, as 
were for the general! good of the common -wealth, for the end of 
this parliament, is, as hereafter in the preface is exprefTed, pour le 
common profit de faint efglifey ^ del realme, 

(3) Apresfiitt coronement.'\ He began his raigne the 1 6 day of [ ^57 3 
November, anno Dom, 1272. he then being in the land of Palef- 

tine; and after his returne into England, was crowned the 19 day 
of Auguft, in the 2 yeare of his raigne (and not the 9 day of De- Vet. Mag. Chart, 
cember, in the i yeare of his raigoe, as fome have miftaken) as ^^' H4- 
evidently appeareth by this preface, and by ancient records here- 
after remembred. 

(4) Lendemaine de ia cln/e de Fafche^l That is, in craftmo claufi Glanv.n.x.c.6. 
Pa/cbie, or in craftino oSiahis Pafcha, which is all one: ia £ngli(h, 

the morrow of the utas of Eafter. It is called utas of huit^ which 
fignifieth eighth, 'viz, the eighth day after, including Eafter day it- 
fdfe for one. 

Note, this parliament was fammoned to be holden at London 
in ^idndena af the purification after his coronation, and prorogued 
from thence tmtill the morrow after the utas of Eafter to be holden 
at Weftminfter. And the number of eight was much refpe^ed 
in the ancient lawes, as among ft the lawes of icing Ed war J the 
Confeflbr, Pax regis die qna coronatus tft^ qua dies tenet o£io, in die 
^atali domini dies oSio, in Pafchate dies oSio^ in Pentecofie dies oSo^ i^c. 
Now the eighth day, accounting the feaft day for one, is clau/um 
/efii, that is, the clofmg up of the feaft for many purpofes, 

(5) L*an defiin raigne 3.] This proveth that he was crowned in Vide vet^Mag. 
^anuo 2. for if he had been crowned in anno 1. of his raigne, then ^har. 1 part, ia^ 

-this parliament fhould have been holden in the 2 y«are: and this '44* !>• 
is proved by other matter of record. But the truth is, that the 
ip day of December, in tmno i. of his raigne, he was not returned 
into England. 

Rex 'venerabili in Chrifto patriy Roberto Cant* archi€pijcop0t totias Dorf. clauf. an. 
AngU^e primaiiy falutem, ^ia generate parliamentum noftrum^ quod 3^* *• nj. »i. 
atm pr/elatis et magnatihus regui propofiiimus habere London* ad quinde- 
nofn purificationis beatte Maria proxim* /uiur\ quibufdam certis de 
caufis prorogavimus u/que in craft inum claufi Pafc ha proxim* fequen^ i 
^obis mandamus rogantes quatenus eidem parliamento ibidem in eodem 
craftino claufi Pafcha interfitis ad traiiandum et ordinandum una cum 
pralatis tt magnatibus regni noftri de negotiis ejufdem regni, et hoc nul- 
lateniis omittatis, Tefie rege apud Woodftock^ 27 die Decembris, 

Rex in prima generali parliamento fito poft coronationem fitam in cra^" Rot pat. an. 4. 
titto o^abis Pa/cha, anno regni fite 3. de 'uoluntate fita, et confiliariorum E, i, m. 9. 14, 
fuorum confilio, et communiiatis regni fits ibidem convocat^ con/enfii^ ad 
honorem Dei, i^c, crdinavit et ftaiuit quod^ 15 c* 

Rex Ed IV, tenuit primum generah parliamentum fimm poft corona- Rot. pat. an. 10 
tionemftiam in craftino odlabis Pafcha, anno 3. regetifui. E. x. 

(6) Per fi>n couttfelL] This proveth that this king and other 
kings before him had a privie councell, which appeareth by the 
writs of parliament, that parliaments are ever Aimmoned to be 
holden de Ad'vi/amento confilii noftri. Of this fee more in this firft 
chapter. 

(7) Per lajfentments des arche^efiques^ e*ve/ques, abbes ^ prior s, 
countes, et barons, et tout la cotnminaltie de la terre illonq\fummonesJ\ 
Here is a compleat parliament for the making or enading of 

N 3 lawei» 
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Uwef, the king» the lords fplrituall and tcmporalt, and the> coiiv» 
inons : for if an a6V be made by the king, and the lords fpirituall 
and temporal], or by the king and the commons, this bindeth not, 
for it is no aft of parliament ; f6r the parliament concerning: 
making or enabling of lawes coniifleth of the king, the lords fpi- 
rituall and temporal], and the commons ; and it is no adl of par- 
liament, unleiTe it be made by the king, the * lords and commons. 
And where it is faid, by all the commonalty, all the commons of 
the realme are reprefentcd in parliament by the knights, citizens, 
and burgefi'es. 

The purpofe of this parliament is to redrefle the ftate of the 
charch and of the realme in thofe things that need amendment. 
The end is twofold. Pur le common profit de Jaint e/gli/e, ^ de fou 
realme* 

There were five things that needed amendment. 

1. For that the ftate of the realme and of holy charch (which 
art ever like Hipocrates twins) had been ill governed. 

2. That the prelates and other men of the church many wayes 
had been grieved, and the people otherwife entreated then they 
ought to have been. 

3. The peace had not been well kept, which was againft a mains 
maxime of law, Inprimis intereft reipublicay lit pax in rtgno confer^ 
'vetur, et quacunq\ pad adverftntury pro<uid} declinentur : whiclx 
maxime hath been repeated and affirmed by authority of par- 
liament. 

4. That the lawes had not been put in execution againft another 
principle of the common law. Nihil infra regnum fubditoi magi^ con* 

Jer'VGt in tran^ilitate et concordia^ quam dehita legum adminijlratiom 
Affirmed alfo in parliament 

5. Oifendors feldome punifticd, Et impunitas continwwt affeclum. 
tribuit delinquendi; for this ftatute faith. By reafon whereof the 
people of the land feare Icffe to offend. 

This remedy hath two excellent qualities, which ought to be 
infcparable to every aft of parliament, 'viz. to be profitable, and 
convenient. 

Here fhall you fee the efFefts of the writs of parliament, as they 
be at this day : Firft, the writ is, Nos de advijamento concilii nojiri i 
and this aft faith, Le roy per fon counceL 

2. The writ is. Pro quibufdam arduis et urgent ibus negotiis nos^ 
Jlatum et -drfenfionem regni noftrl Anglia concernentibus : and it is ex- 
prefTed in this aft, ^e nofire feigniour le roy ad graunt *voluni, et de* 
fire del eftate defi>n realme redrefifer^ en lei chafes ou mefiier efi damende- 
menty ^ ceo pur le common profit de faint efglife ^ de fan realme^ i^ 
pur ceo que lejlate de fan realme l^ de faint efglife ad eft re makment 
gardy Of. 

And here it is to be obfcrved, that this noble and wife king 

£. I. was contented in a free and generall parliament to heare of 

the mifgovernment of the ftate of the realme and of the churchj^ 

Rot. Pari. 50 E. and never fought to cover thofe irregular proceedings, either in his 

3' ""• »o. 15, fathers time, or his owne ; and thought it ftiould be greater honour 

Rot Var/ c H 4! ^°^ ^*"^ ^° ^^P "P ^^^^^ grievous ulcers both in Se church and 

r.u. S. 7 H. 4. common- wealth, and to cure them by wholfome rules and lawes, 

«u. 30,1-1.9114. then to cover them, left it ftiould be vainly feared they fliould re-. 

Inderimitie des fleft Upon his fathers, or his owne mifgovernment, where in truth 

i^llTnu 8^ &c ^ ^^ ^*"^^ ftiould reft upon great counfellors, and officers, and 

^ minifter* 
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*niniflers of juftice, and other the kings officers and miniflers ; and 
fo it hath falne oat in divers other kings tihies. Thi^ preamble 
to all the ftatutes is worthy of due and deliberate confidcration. 

Of this worthy king we have fpcken in other places; this we 
will adde out of an approve i author, Nemo in confiUis dlo argutior, 
in eloquio torrentior, in pcriculis fccurior, in pro/peris cautior, in adverfit 
conjiantior. 

xNow this parliament holden at Wcflminftcr, is called V/eft- 
jiiinflcr the firil for exceiloncie. 
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IT* N" primes voit le roy et commaunde^ 
"^ que la peace de faint efglife^ et de 
la terre-i fait bien garde et mainteign' 
en touts points^ et que common droiture 
foit fait a touts^ auxybicn as povers^ 
come as riches^ fans regard de nulluy 
(l). Et pnr ceo que les abbies^ et les 
meafons de religion de la terre^ ont ejle 
furcharges et greves malementj per le 
venue des graundcs gents et dauterSj 
^ue lour biens ne fuffifont a eux mefmes^ 
per que les religious font ci abates 4t 
impoversy que il% ne poient eux mefmes 
fijjfleign^'i ne la charge de char it ie qui Is 
Joilentfaire. Purview ejl que nulm 
V eigne manger^ herhcrger^ ne gifer a 
meafon de religion (2) dauter aiwzvfonj 
que de la laine^ a I cojlages de la meafon^ 
Ji nefoit prie et rcquife fpeciahrunt per 
le governour ds la meafon^ avant que il 
nj eigne, Et que nul a fes cojlages de^* 
mcftUy 7je entr\ ne veign' gifer encoun- 
ter la volunt ceux de la tneafon. Et 
per eel ejiatute ncntend^ pas le roy^ que 
grace de hofpitality foit fu/lreit as be^ 
foignes ( 3 )? «^ que les avoives des mea- 
fons lez puijfent per lour fovent venues 
fur charger ne dejlruer (4). Purview 
eji enfementf que nul graund ne petit^ 
per colour de parent\ oudefpecialtie^ ou 
per auter affiance^ neper auter enchefon^ 
tie courge en auter parke^ ne pejhe en 
auter viver (5)5 «tf veign' manger ne 
herberger en meafon^ ne en manour^ou 
en ?neafon deprelate^ ne de home de re- 
ligian^ ne dauter encounter la volunt le 

feigniery 



p I R S T the king willeth and com- 
mandeth, that the peace of holy; 
church and of the land, be well kept 
aad maintained in all points, and that* 
common right be done to all, as wcU 
poor as rich, without refpeS of per- 
Ibns. And becaufe that abbeys and 
houfes of religion of the land have 
been overcharged, and fore grieved^ 
by the refort of great men and other,- 
fo that their goods have not been fuf- 
ficient for themfelves, whereby they 
have been greatly hindred and impo- 
verifhed, that they cannot maintain 
themfslves, nor fuch charity as they 
have been accuftomed to do; it is 
provided, that none fhall come to eat 
or lodge in any hoafe of rdigion of 
any other's foundation than of his 
own, at the cofts of the hotife, unlefc 
he be required by the governor of the 
houfe before his coming thither. And 
that none, at his own coft^, fhall enter 
and come to lie there againft the will 
of them that be of the houfe. And 
by thi^ ftatute the king intended not, 
that the grace of hofpitality fbould be 
v/ithdrawn from fuch as need, nor 
that the founders of fuch monafteries 
fliould overcharge, or grieve them by 
their often coming. It is provided 
alfo, that none high nor low, bv co- 
lour of kindred, affinity, or alliance, 
or by any other occafion, (hall courfe 
in any park, nor fifli in any pond, nor^ 
come to eat or lodge iii the houfe or 
N 4 manor 
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feignlory ou U hailife^ de cbflages leftig^ 
nioTj ne a fon coft demefne. Et Jil 
veigney ou enter per le gree^ oufans U 
grei lefe'tgmor ou le batlife nulj'arurey 
buisy nefeneftre^ ne nul manerde ferme 
ntfaire overer^ ne de peeher perfoy^ ne 
fer auter^ ne nul maner de vita'U* ne 
auter chrfe preigne per colour de achate^ 
ne autermenU £.t que nul face barter 
bleey-^e prender bUe (f>)^ne nul maner 
do vitaiUy ne les auter biens^ de nulluy 
prelate^ borne de religion^ ne de auter^ 
ne de clerie^ ne de lay^ per colour de 
acbatey ne auUrment enconter la [bone] 
volunty et U conge de celuy^ a que la 
cb^ ferra^ ou ae gardein^ deins ville 
merehandife^ ou dehors. Et que nul 
freigne cbhalsy bofesy cbaresj ne cha- 
TftSy nerfisSy ne bateuxy ne auter chofes 
affaire cartage {'7)ifanrle bone volunt 
^ di celujy a que us cbofes ferronf* Et 
fiilper la bone volunt de celuy leface^ 
lors maintenant face fon gree folonque le 
covenant fait enter eux* Et eeux que 
viendront enconter Us eftabUJhments 
avantditSy et de ceofoient attaints (8), 
foient adjudges a la prifon le roy^ et 
dilhnquesfoientrentesy ft punies folonque 
la quantity et le maner du trefpasy et 
folonque ceo que le roy en fa court veier- 
quebienfoitp Et foit affavery que ft 
ceux a que le trefpiffe fuitfaity votllent 
fuer lesdamagesy que Us avera refceuxy 
lour ferra agarde et reflore au double*. 
Et ceux que le trefbas averontfaity foient 
enfement funies tn le maner avantdit, 
£.tft nul ne voile fuer y eit le roy lafuity 
come de chofefait enconter fgn defencey 
et encounter fa peace, Et le ray ferra 
enquire de an en anyficome ilquidra que 
bienfoity queux gents eyent tiel trejpas 
fait. Et ceux queux ferront endites per 
ceux enqueflsy Jerront attaches et dif 
treign' per lagranddiflreffcy de xener a 
certain jouTy que conteigne le fpace du 
moy sen la court del roy y la ou tuyplerra. 
Etfi ceu^ n^ veigne a celjoury Hlfer^ 
ront auterfoits de recheffe diftreigne per 
mefme dijtt^yde v^ner a un auter jauTy 
que conteigne le fpa^e 4e vi. fematgnes. 
Btft ceux adonques nf %eignenty foient 
* J[ 1^0 j adjudges 



manor of a prelate, or any other reli- 
gious perfon, agatnft the will or leave 
of the lord, or his bailiff, neither at the 
coft of the lord, nor at his own. And 
if he come in, or enter with the good- 
will, or againft the will of the lord or 
his bailift, he ihall caufe no door, 
lock, nor window, nor nothing that 
IS fliut, to be opened or broken, by 
himfelf, nor any other, nor no manner 
of vi^al, nor other thing, (hall take 
by colour of buying, nor otherwife^ 
and that none (hall thre(h corn, nor 
take corn, nor any manner of vi^ual^ 
nor other goods of a prelate, man of 
religion, nor any other clerk, or lay- 
perion, by colour of buying, or other- 
wi(e, agamft the will and licence of 
him to whom the thing belongeth, or 
of the keeper, be it within market- 
town, or without. And that none 
(hall take horfes, oxen, ploughs, carts, 
(hips, nor barj^es, to make carriage, 
without the auent of him to whom 
fuch things belong} and if he do it 
by the aflent of ^e party, then in- 
continent he (hail pay according to 
the covenant made between them* 
And they that offend againft thefe 
a<9s, and thereof be attainted, (hall be 
committed to the king's prifon, and 
after (hall make fine, and be puni(hed 
according to the quantity and manner 
of the trefpafs, and after as the king 
in his court (hall think convenient. 
And it is to be known, that if they to 
whom fuch trefpafs was done, will fue 
for damages, they (hall be thereto re- 
ceived, and the fame (hall be awarded 
and reftored to the double ; and they 
thathave done the trefpafs, (hall belike- 
wife puni(hed in the manner abovefaid ; 
and }f none will fue, the kii^ (hall 
have the fuit, as for a thing committed 
9gainft hi6 commandment, and againft 
his peace ; and the king (hall make 
enquiry from year to year, what per- 
fons do fuch treipaffes, after as he (hall 
think neceflaryand convenient; and 
they th^t be indifted by fuch inquefts 
jDhaUbe attached ^d diftrained by the 
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adjudges come attaints^ it rendint le 
double (per lefuit del roy) a ceux queux 
le dammages averont refceuxyetfoient 
grevement rentesyfolonque le maner del 
trefpau Et le roy defende et com" 
mande^ que nul deformes ne face male 
(9), damm\ ne grevame a nul home 
de religion^ perfon de faint efglis^ ne a 
. out er^ per enchefm de ceo que Us eyent 
deny ihofteUey ou le manger a nulluy^ ou 
per enchefon de ceo que afcun foy pleint 
ou courts de ceo que ilfoit greve des 
afcuns cbofes avantditSj et fi afcun le 
jace^ et de ceo foit attaintyfoit incurrek 
peine avantdit, Et ejl purview que 
c€5 points avantdits Uent auxibien nous 
counfellors^ jujlices del forejl^ et outer 
nous jujiicesj come outers gents (lo): 
et que les points avantdits foient main" 
teignes (11 )ygardeSjettenus- Cy defende 
le roy fur fa grieve forfeiture^ que nul 
prelate^ abbe^ prior^ home de religionj 
ou bailife dafcun de euxy ou del auter^ 
ne refceive nul home enconter lafomu 
avantdit. Et que nul envcy au meafon 
{ 12) i ne au manor de religion ^ ne de 
outer homcy gents^ chivalx^ ne chiens a 
fojourn\ ne nul le% refceive. Et que 
leferra^ pur ceo que eft enconter le * de- 
fense et le commandement le roy^ ilferra 
punijh grevement. Uncore ejl purview^ 
que les vie* ne herbergent ove nulluy 
03)> ovefque plus que v* ou vi, chi- 
valxy ne que Us ne grevevent la gentes 
de religion^ ne outer per lour fovent 
vener^ ou gifer a lour mcofons^ ne a 
lour monorsp 
♦ [ 161 ] 
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great diftrefs, to come at a certoin 
day, containing the fpace of a rtiontb* 
into the king's court, or where ir" 
ihall pleafe the king ; and if they come 
not at thatday, they fhall be difiiained 
again of new by the dme diftrefs, for 
to come at another day, containing 
the fpace of fix weeks at the leaft ; 
and if they come not then, they (hall 
be judged as attainted, and fhall yield 
double damages (at the king's fuit) 
to fuch as have taken hurt or damage, 
and (ball make grievous fine after the 
manner of the trefpafs. And the king 
forbiddeth and commandeth, that 
none from henceforth do hurt, damage, 
or grievance to any religious man, or 
perfon of the church, or any other, 
becaufe they have denied meat or 
lodging unto them, orbecaufe that any 
complaineth in the king's court that 
he hath been grieved in any of the 
things above mentioned; and if any 
do, and thereof be attainted, he /hall 
incur the pain aforefaid. And it is 
further provided, that the points afore- 
faid fhall as well bind our counfellors, 
jufticers of forefts, and other our juf- 
tices, as any other perfons; and that 
the aforefaia points be maintained, ob- 
ferved, and kept. Likewife the king 
forbiddeth upon grievous forfeitures, 
that no prelate, abbot, man of religion, 
or bailiff of any of them, or of other, 
receive any man contrary to the form 
aforefaid. And that none (hall fend 
to the houfe or manor of a man of re- 
ligion, or of ^ny other perfon, his men, 
horfe, or dogs, to fojourn, nor none 
ihall them receive j and he that doth 
(feeing the king hath commanded th© 
contrary) fhall be grievoufly punifh- 
cd. Yet it is further provided, that 
the fheriff from henceforth fhall not 
Jodge with any perfon, with any more 
than five or fix horfes; and that thejr 
ihall not grieve religious men, nor 
other, by often coming and lodging, 
neither at their houies nor their 
manors. 
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This chapter doth fpread itfelfe into thirteeti hran.che?. 

( 1) £ii primes voet le roj, et commqun^, que le, peace de fcunt eglije, 
et de la terrefoit bien g(irdm et mainteine en touts points, et que common 
Jroiturg/oitfait a touts, a:;xibien as poures, come as riches, fans regatd 
de nulluy, &c.] 

Imprimis rex nndt, et preecipit^ quod pax facrofanEla ec^kji^, et regui 
foUde cufiodiatur, et con/er'vetur in omnibus, quodque jujticia Jisigulis 
tarn pauper ibuSf quam divitibas adminifiretur, nulla habit a per/onarum 
ratione. 

This is an aancient maxime of the common law repeated and 

affirmed amongit the lawes of king Edgar ; Primum ecclefia Dei 

jura et immuuitates fuas omnes habetOf pubUci juris beneficio qui/que 

Jtrmtifrf eiqste ex aquQ et bono (Ji^e is di'ves, Ji've inops fueritj jus 

redditor. 

Fleta reciteth this fundamental! law in ftw words, ^od pax ec^ 
<lefite, et terra in^iolabiliter ohfirvetur, ita quod communis jufiicia 
fjigulis paritir exhibeatur. 

And this law hath been explaihed and affirmed by divers other 
a£ls of parliameDt. 

Britton, fol. i. faith. Peace ne poet my bitn ejire fanf ieyi there* 
fore this law as a meane, that peace may be kept and maintained, 
provideth that common droiture (i. juftice felonque le ley^ U ct^omo 
d^avgliferre) fiiifait a touts,i^c. 

But this auncient law had great need at this tii»e to be rehearfed^ 
and commanded to be put ip execution, for t|iat l^}r reafon of the 
often infurredions, tumults, and inteHine warres in the raigne of 
king Hen. 3. the peace of the church, and of the land was for a 
long time miferably diAurbed, and in a manner overthrown, for 
of thofe intefline warres the poet faid truly. 

Nulla fides pietafut liirisy qui caftrafequuniur^ 

And of thefe feditious fubjcdls, another in the perfon of the poore 
ploughman in the like cafe faid ; 

Impius k^ec tarn cult a no^Ali^i miles habebit? 
Barbarus hasfegetcs ? en quo difcordia ci^ues 
Perduxit mi/eros I 

Another mifchiefe was, that during thefe tumults and inteftine 
warres, law and juftice lay afleep, for Silent leges inter arma j but 
the rule is good, and doth ever hold, Dormiunt aliquando leges, mo- 
riuniur nunquam. 

By all' which it appeareth, quod ex mails moribus bona leges 
trluniur, 

( 2 ) Purvleri-v eft que nul ne 'veigne manger, herlerger, ne gi/cr al 
meajhn de religion, &c,J The mifchiefe is at large fet downe in this 
ad, wherein it is to be obferved, that over and above their owne 
competent maintenance, the rcfidue ought to be expended in works 
of charity. 

Hereof Fleta laith, Et ne rellgiojt per onerationes indebltas fuper- 
^uenientlum depaupuentur, per quod eleemofynas et fervitia fubtraherc 
cogantur, fuel terras fuas ^vendere, *vel alienare, ex prlnclpis couftitu- 
ticKe prchlbltum eft, quod nullus hofpitari prafumat in domibus religlo- 
forum de allena ud'uocatione, nife fpecialiter rogatus, nee fttpiptubjts do» 
mus iicc fills propriis centra tutoruin domuum volutitaiem^ 

(3) E' 
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(3) Et per ciji Jfatuie neniend* pas le roy, que grace de hoj^Ucditte 3« branch, 
fiitfuftmt as hejbigncs^ Here it appeareth that tne grace of* hofpi- 

tality confiileth in diftributing to them that have neede. 

(4) Ne^que les a*votwes des mefons Us puiffent per lour /ovent 'venues 4» branch* 
Jurcbarger ne deftruerJ\ This is evident. 

(5) Pur^vidi} eft enftmenf que nul graund ne pet It ^ per colour dt ^,Branch* 
parent* f qu de/pecialtie, ou per autcr affiance, ne per auter encheftin^ nt 

courge en auter parke, ne pejhe en auter *vi'ver, &c.] Hereof Fleta 

faith, I^ec etiam prafumat quis temere illicentiatus currere in parco Flett ubi fupra. 

4ilienQ, nee in alterius 'vi'vario pi/cari, veruntamen Ji contingat aliquis' 

in hujufmodi_ domihus per licentiam magiftri dcmus 'vel ejus bati'vit 

quod ncn aperiat fenejiras inhibit as , *vel aliquas frangat /cruras y et 

'Vi^ualia 'vel alia bona 'violentcr capiat, *uel extrahat fub colore emp^ 

tionis^ vel alio quoquo modo, ^c. 

Here note that 'vi^varium, vivary is here taken for waters where Vide Ric, cap. 
iiihes ar&nourilheciand kept. *o- 

(6) £t„que nul /ace barter blee ne prencler blee, &c.] This branch 6. Branch, 
againft purveiors doth extend as well to lay$ as ecclefiaHical Mag. chart, c; 
perfons, and is well explained and confirmed by divers and many ^*- . 
flatutes. , . Artie. Cier. c 

(7) Et que nul preigne chi'vals^ boe/s, chares^ ne charets nie/sy ne 14 E. 3. cap. 3, 
bateuxy ne auter cho/e a /aire carriage, &c.] And by the ftaiutes 18 E. 3. c. 3. 
abovefaid, and many other, this branch concerning cariage is alfo R<^g*'ft- 9^* 
well explained and confirmed- ' 7- ^rarck, 

(8) Et ceux queux 'viendront encontre les eftabiijhments anjandits, %. Branch* 
iff de ceo /oient attaints.'] Here is contained the punifhments of 

fuch as doe offend againft any of thefc eftabli(hments> as well at 
the kings fuit, as at the fuit of the party grieved. 

And herewith agreeth Britton, for he faith, Et auxi des 'vi/ Brit. fol. 37*^. 
counts i^ dcs touts nous auters minifters, juftices, ^ coroners, l^ outers 
que gents de religion, iS auters gents gre'ueront per /urcharges de lour 
njenucs pur herberger ove/que eux /o*vent a auter coftages, o've/q; trope 
de /rap de gents \£ per /ojourncrs de lour gents, i^ de lour chivaux, 
ou de cheinesy cu auterment per emprompts de lour chivaux ou de ca- 
riage, ou de deniers, ou per begger mcrime, ou /ees, ou auter cho/e a eux 
ou a a/cun de lour meyne^ ou de lour amys, i^ in ceo ca/e /oient puny per 
fyns. . 

(9) Et le roy de/endy £0* commaund que nul de/ormes /ace mali ^,BraAch* 
da:mage, ^c] This claiife extends as well to lay as ecclefiafticall 

perfons. . . 

(10) Et eft pur^vie-iu que cetix points liont auxihien nous aun/ellors, 10. Braniih, 
juftices de /oreftsy et outers juftices, et auters gents^ \ Of theie two 

branches tleta faith thus. Item nee graventur <viri religio/s, perjime ee^ Ffeta tifii ftiprii. 

clefiafticay *uel alii, pro eo quod vetuerunt ho/pitium, *vel ^oiSilialia alicui, 

*vel pro eo, quod quefti /uerunt de all quo graif amine eis iilato in pra* 

didis articulis contento, quod ft quis /ecerit, et inde con^uincatury pu- 

niatur per poenam /upradidam, nee exdpiantur in pramiftis conftliurii • ^ 163 ] 

regis nee juftic* de /orefta, 'vel alii quicunque jvfticiarii 'vel minijiri Conliiiatii Rc- 

regisy non fnagis quam fnediocres, <vel minores. S'** 

(11) Et que les points a'vandits /oient mainteynes, &c.] This 11. Branch* 
branch ej^tends as well to lay, as ecclefiafticall peribns. 

(12) Et que nul cnvoic a mea/on, &c.] This is alfo as generall iztB^weh* 
as the former. 

Note it is an article^ inter capiiula Uintrir de bits qui mi/eruni 

8 ia 
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ad itomtu ^el maneria teltgiofirum homines ^ e^uos, njtl canes perbert" 

diuando ad cufium eorum, 

il.Braneb. (i^) Uncore eft purvieiv que kf if counts ne herhergent ove nullity, 

Fkta ybi fupra. &c.] Of this Fleta faith, De vie* provi/um eft quod non hoj^tentur 

alicubi nifi propriis Jumptibus, 'ueruntamen coucejfum eji, auod i.f domibus 

religioforum <vicijpm per imam noSem tantum cum/ex equis, et non plu- 

ribusfumptibus alienis infuis balivis bo/pitentur, dum t amen frequenter 

noM venerint* See cap. Itineris de wcecomitibus itenientibus ad bojpi^ 

tandum cum pluribus quasn 5. *ueL 6. equis in balifvis fuis, *vel qui per 

frequtntes ad*ventus ultra quofcunque omeraverimt. 

Here is to be obferved that often in Fleta, and other old authors 
and ftatutes this word perhendinare is ufed, which fignifieth to fo- 
i.. journe, 2txA perbendinationes fignifieth fojoarning. 

3* ^ 3- And that we may note once againe for all, whcnfocver an aft of 

Marna Cartf" pariiament doth grenerally prohibit any thing, as in this chapter it 
X54. * 'dsiiki^ the party gneved (hall not have his aftion onely for his pri- 

vate reliefc, but the offender fliall be poniflied at the kings fuit 
for the contemot of his law ; and therefore opon this ftatute it 
ihall be inauired at the kings fuit, De bits qui mi/emnt ad domos vel 
maneria rdigiojbrum *vel aliorum homines^ eqms^ vel canes perbendi* 
nando ad cuftum eorum, et de vicecomitibus 'venientibiu ad bij/^itastdtan 
cum pluritus quam qmnque <vel fix equis in baliws fuis, mel qui per 
frequentes advnttus ultra quo/cunque onerofverint^ 



CAP. 11. 

JiVRFlEW eft enfenunt^ que TT is provided alfo, that when a 

quant clerke eft prlfe pur rette de clerk is taken for guilty of felony, 

felony^ et il foil demande per lordinaryy and is demanded by the ordinary, he 

ii luyfoit livevy jolonque le friviledge fhall be delivered to him according to 

de faint efgUfe^ en tiel peril come its the privilege of holy church, on luch 

appent (ijjfolonque le cttftome avant peril as beiongeth to it, after die cuf- 

fes beures ufe. Et le roy atmnift Us torn aforetimes ufed. And the king 

prelates^ et eux enjoine en lafoy que ils admonifheth die prelates, and enjoin- 

luy doienty et pur la comm$n profit de la edi them upon the faith that they owe 

peace de la terre^ que ceux que font en- to him, and for the common profit and 

dites eU tiel rette per fiUmpne quejles peace of the realm, that they which be 

des probes homes fait en la court del roy^ indicted of fuch offences by folemn in* 

en nulmanmr ne les deliverent {z)fans queft of lawful men in the king's 

due purgation (3), ijjint que le roy neit court, in no manner fhall be delivered 

meftier de mitter outer remedy, without due purgadon, fo that the 

king fhall not need to provide any 
other remedy therein. 

Marlb. ^p. 17. {\% £]. c. 7. Hob. 2SS. Chart, de Pardon, Br. ai. 23 H. S. c. 11.) 

The mifchiefes before this fbitnte were three: i. That the or- 
dinary would often challenge one for a dark that was none, 
r 164 J 2. That when any that were or had ability 10 be of the clergy^ 
were endided of felony, the ordinary would prefendy dcmaund 
them, and the court would deliver them without inquiiidon. But 

alway;;s 
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alwayes after this ilatute, the court took an inquifition of office, 
Vtfciatur quaiis ordinario deliberari dtbeat, 3. That the ordinaries 
would often deliver them without due purgation, whereby the 
king loft his forfeiture, and offences remained unpuniftied. 

( 1 ) En tiel peril com il appent."] The perill was, that if the or- 20 E. 2. Core* 
dinary (hould demand any man for a clark that was none, his *P* - 
temporalties (hould be for that contempt feifed, and fome have ^ jj * 'A' 
holden that he Ihould lofe that franchife or priviledge to demaund ^ e.'4.'28. 
clarkis for him and his fucceffors for ever; but fee the ftatute of 

25 E. 3. cap. 6. for fmce that ftatute it hath been holden but 25E. 3.cap. 6. 
finable. 

(2) ^ue ceux queux font endites de tiel rette per folemne enqueft des Leftatute de Bi- 
probes homes en la court le roy in nul manner ne delfveront fans due pur- ^f'^-'^'n?^' ^' * 
gation.'\ Before this ftattite if any clark had been arrefted for the f '''''• ^^^'' ^^' 
death of a man, or any other felony, and the ordinary did demaund- 

him before the (ecular judge, he was delivered without any inqui- 
fition to be made of the crime ; and this appeareth by Braflon, ^rza, L 3. fo. 

who writing before this ftatute faith. Cum *i^ro clericus, ^c, captus "^r 

juer pro morte bomtms, *vel alto crtmtne, et tmprtfonatusy et de eo peta'- - * 

tur curia chrifiianitatis ab ordinario Icci, ^c, imprifonatus iUe ftatim 
ii deliberetur fine aliqua inquifitione facienda* 

But after this ftatute, to the end that the ordinary might have 
more care of purgation to be duly done according to the provifion 
of this aft, when any clark was indifted of any felony, and refufeA 
to anfvver to the felony, but claimed privilegium clericale, and was 
demaunded by his ordinary, yet before he was delivered to the 
ordinary, all the records fay, Sed ut fciatur quaiis ei (s, ordinario) 
liber ari debeat, inquiratur inde rei *veritas per patriam : and there- 
upon an inquifition was taken whether he were guilty of the faft 
or no, and if he were found guilty, his goods and chattels were 
forfeit, and his lands feifed into the hands of the king. 

Britton, that wrote after this ftatute, faith. Si le clerk encoupe de Brit.c.4.fa^'ii. 
felony (i, indite ou appeale de felony) alledge clergie, ^ efl tiel tro*ve 
(s, q, efi un clerke) £sf /, lordinary demaund, donques ferra inquife co- 
ment il efl mefcrue (i» culpable) ^ fel foit nient mefcrue, 13 c, donques il 
ferra aroge touts quits, ^ fil foit mefcrue fi foient fes chateux taxes, \3 
fes terres prifes in noftre maine, l3 fon corps deli'ver al or dinar ie : fo ► 

as by the one author, who wrote a little before this ftatute, and the ^ 
other who wrote prefently after (together with the continuall prac- 
tife thereof) the diverfity doth appeahe. 

Monachus indiiiatus de felonia^ petiit pri'vilegium clericale, abbas % E. a. Coro. 
prafens petiit eum tanquam fuum profeffum, et ad hoc fuit admjj/us loco 4-'7- 
ordinariif inquifitio capta ex officio dixit quod nan culpabilis, ideo ]lc * ** * * * 
quietus recefpt, et fi culpabilis inventus fuiffet, ad huc^ dido abbati li- ^ h, 7. 12. 
beraretur,i5 c. 

But of the allowance of the benefit of clergy upon the arraign- 
ment, it was very prejudicial! to the prifoner, for that he loft his 
challenges to the inqueft, that found him guilty, and yet upon the 
inqueft of ofHcc formerly ufed, ut fciatur quaiis ordinario liberari 
debet^ he forfeited all his goods, and chattels, and the profits of his 
lands untill he had made his purgation : and therefore that thrice 3H.7. i^. i. lau 
reverend and learned judge fir John Prifot chiefe juftice of the ^ 

court of common pleas, ftudying how to relieve the poore pri- 
foners that were deftitute of counfcll, with the advice of the reft 
«f the judges in the raigne of H# 6. for the fafety of the innocent, 

would 
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would not allow the prifoner the benefit of clergy before he had 
pleaded to the felony, and having had the benefit of his challenges 
and other advantages, had bcene "convifled thereof: which jult 
[ 165 ] and charitable cpurfe hath been generally obferved ever fince. 

(3) Safu iiug purgation*'] Before thisflatatCi porgations were on- 
duly made, more for favour, then for furtherance of juftice, where-* 
by malefaftors were encouraged to p&nd ; wherefore the king 
. admonifhed and enjoyned by this a^ of parliament the prelates , 
upon the faith which they ought unto him, ttt, to deliver no clei-ks, 
that were indited, without due purgation, as they tendred the 
common profit of the peace of the land. But this royalladmo* 
. nit^ion and injun^ion (and many other in fucceeding ages, as it by 
parliament rolls appeareth) tooke little tSc&.y but the abufes in 
making purgations in the end became To intollerable, as queene 
iiEli<«8ap.6- Elizabeth, by affent of the Iprds fpirituall and terfrporall, and the 
commons in parliament afl*embled, as matte'r udrieformable, tooke 
it quite away; but yet, what the law was thtrein before that ila- 
tute, is good to be knowne, and therefore fomewjiat fhall be faid 
thereof in the treatife of the pleas of the crowne, being the proper 
place for the fame. 



CAP. IIL 

jp VR Vt^W^cft enfemenU que ml T T is provided alfo, that nothing be 

rien defomui foit iemande^ ne demanded nor taken from herice- 

frife^ ne Uvie per vifcounty neperauter^ forthj nor levied by the fherifF, nor by 

pur efcape ie larm.^ ou febn^ jefque a any other, for thei efcape of a thief or 

fant que lefcapefiit adjudge perjujiices a felon, until it be judged for an ef- 

irrants (i). Et que auterment le cape by the jufticesineyre. And he 

ferra^ cy rendra a cetuy-^ ou a uux que that otherwife doth^ (hall reftore to 

tiel averont pay^ quant que il avera him or them that have prayed it, as 

prife et refcetvej et au roy au iant. much as he or they have taken or re- 
ceived, and as much alfo unto the 

* king- 

Itegi(l. 124. cap. Itineris. Vet. Mag. Chart. Y54. (21 Ed. ^^f. 54*] 

il E. t. Stat, de The mifchiefe before this ftatute was, that fheriffcs in their 
tifufranc% tournes, and lords in their leets, who had jurifdidlion to enquire of 
cfcapes of theeves and felons, upon prefentment before ^hem of 
fuch efcapes, would levi© fines or amerciaments for fuch efcapes, 
for that they pretended that the faid prefentment was not traver^ 
fable: now forafmuch as it required judgement in law to difcerne 
betweene a voluntary efcape ahd a negligent in cafe of felony^ 
And alfo what (hould be judged an efcape, and what i-ot, they 
jTiight enquire onely> and^he judgement thereupon belonged to 
the juflices in eire. 

This Aatute doth declare, that nothing (hould be demanded, 
taken, or levied by any IherifFe, or other, untill the efcape be ad- 
judged by the juflices in cir«, and addeth a penalty if any fuch 
" tiling be done. 

• 'For 
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^OK ptoof whtrtof^ we 'find before the making of this ftatnte, Rot. dauf. 
" ^uo{fev^ones tatronum fecnndum legem et confuitttdinem regni corum * ^* '• *"• ''"^ 
"jufiiciar its regis ifirierantibuSy et non alihiy debeaht et cM/ue'uerunt ju' Mirror, ca. 2. 
■ dic€rif et amerciamenta hde pro-vemetttia per Jummonitionem fiaccarii ieCi. 9. 
" Junt lei'^utd** We find alfp ii^ the fame yeare, that before this 

ad of 5 E, I. was m^e another record, ^ia e-vajiones latronum co-^^ Rot. clauf. 

ram jufticiariis regis iti?teranti6us, et non alibi judicari debenty man^ 3 2» '• «»•' iS"** 
. datum efi *vicecomiti quod reftitudt 8. /. W. C» quas ab ed cepit pr6 

evafione cujitfdam hominis, Sc, Now that the common law, the 
* Jtoiichiefe before the ftaturte, and the purview of the flatute be un- 
" dcrflbod^ let us perufe the words of the ad. 

(1) Per <vi/€0untt ne per outer, l^c, jefque a tant que lefcapeferra 

adjudge per jujiices errantsJ[ By thefe words the court of the kings [^ 166 J 
"" bcnch,^ich is holden coram rege, is not excluded, but prefentment Lib. 2. fol. 46* 

©f fuch efcapes may be made there: Firft, for that this prohibi- Marl§b. c. 19^ 

tion beginneth with IheriiFes, and therefore the generall words [or ^.* 
"' fey any other] (hall be intended of lects, being inferiour courts, ^^ *^* ^* 

and not of the juftices of the kings bench, being the higheft of any 

ordinary court of jullice in England. Secondly, for that the court 21 TE» 3- 54* !>•' 

of the kings bench is an eire (.the re tumes there being ubicunq^ ^Y^^ ^*' 
Juerimus in Anglia) and more than an eire y for if the kings bench *^ * * ^* *' 

had come into a county where the eire had fit, the eire had ceafed* 

for inprafintia majoris cejjat pot eft as mimris, Regula. 

But by the flatute of 3 1 E. 3. it is ehaded, that efcapes of theeves 3 1 E. 3. cap. 14. 

iind felons, &c. from henceforth to be judged before any of the ^^t. i. 

kings juftices (hall be levied from time to time as they (hall &1U i R- 3« cap. > 

as well in the time'paft, as in the time to come. 
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JT) E wreck de mere (t) ejl accorde, r^ONCERNING WTetks of the 

^*~^^ que la ou home, chien^ ou c/?at [2) fea, it is agreed, that where a 

■ efcape vive hor;s de la niefey la niefe ou man, a dog, or a cat efcape quick out 

bctdP, ou nul rieh, que la einsfuit, ne of the fhip, that ilich (hip nor barge, 

foit [adjudge"] wreck, mes foient les nor any thing within themy fhall be 

chofes Javes et gardes pur le vieu del adjudged wreck; but the goods fhall 

viconty coroner (3), ou al*, ou delbai- be faved and kept by view of the (he- 

liffe le roy, et bailes en les mains ceux riff, coroner, or the king's bailiff, and 

de la ville, ou les chofes font trovesy delivered into the hands of fuch as are 

ijfint quejinuljue les btensj et putt pi'o^ of the crown, where the goods v/erfe 

ver que, ils foient, ou afonfeigniour^ ou found ; fo that if any fue for thcfe 

in fa garde peris, deins Ian et le jour goods, and after prpve that they wercy 

(4), ^721 delay luy foient rendus : ft his^ or perifhed in his keeping, within- 

non,remaigne au roy^ Et foientprifes a year and a day, they (hall be re-- 

per le vie' et coroner s,et bailes a la ville ftored to him without delay; and if 

pur refpoign devantju dices de wrecke not, they fhall remain to the kingy 

que appent a roy (5), Et la cu wrecke and be'feifed by the fherrffs, coroners, 

fippent a autcr que au roy (6),ci le eit and bailiffs, and (hall be delivered 

per mcfme le maner. Et que auter^ to them of the town, which fhaU an- 

ment fray et de ceo foit attaint, foit a^ fwer before thejaftices Of the wreck 

gard^ belonging 
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garde alprlfon^ it rent al voluni le roy belonging to the king. And where 

i7), et rendra Us dammages enfement. wreck t^Ioneeth to anodier than to 
Itji le baiUfe le faeey et Jhit difavow the king, he mall have it in like man- 
defonfeigniour^ et lefeigmour ne ottrie ner. And he that otherwife doth, and 
de ceo a luy^ refpoigrf le bailife^ fd eit diereof be attainted, fliall be awarded 
de quoyy et Jil mit de ^uoyi rendra le to prifon, and make fine at the king's 
feigniour le corps du bailife au roy. wiu, and (hall yield damages alio. 

And if a bailiff do it, and it be dif- 
allowed by the lord, and the lord will 
not pretend any title thereunto, the 
bailiff ihall anfwer, if he have where* 
of; and if he have not whereof, the 
lord fhall deliver his bailiff's body to 
the king. 

Caftomler deNorm. eap. 17. (5 Rep. xo6» 5 Ed. 3. 3. Bro. Wrecks x. tf £d. »• ftat. x. c 11. 
1% Ana. fttc. a. c. xS.) 

Poa. & Stud. Many have doubted what the common law was before the mak- 

cap.5x.fo.x56. jng of this ftatute ; and fomc have hoIden> that the common law 

was, that the goods wrecked upon the fea were forfeited to the 

king, and that they be forfeited alfo fince the ilatuce, unleffe tbey 

be iaved by following this ftatute. To this I anfwer with Ma- 

crcbius, Multa ignoramut, quie nobis nom laterentt fi veterum leSio 

Braft. li. 3. fo. nobis ejfet familiaris \ for BraAon, who wrote before this Aatute, 

>?<3- provecb, that this a6i b but a declaration of the common law» 

Brit, in, 7. 20. Magis propria diet poterit 'voreccum^finofvisfrangatur^ et de qua nullui 

f£c li. X. c. 41. *^'**'^ e*va/eritf et maximeji dominus renun fiibmerfus fuerity et quicquid 

inde ad terram 'venerit, erit domini regis, Wr. et quod hujufmodi diet 

debeant ivreccum^'verum ejh nifi itafit, quod *vsrus dominus aliunde 

r 167 1 nfeniens per certa indicia et Jsgna docuerit res ejfefuas, utficanis 'vivus 

i/mfeniatury ^c. Et eodem ntodo fi certa figna appofita fumr* mercibus 

et aliis rebus. 

Mirr. c. X. § x3* The Mirronr faith» ji lour <uie^, (s* Us coroners) de wrecks a Us 

& c. 3. § de appent denquirer ou Us nvrecks went a terre^ quel Us cbofes, combien ^ 

wreckfc y^ value dijlin3ment per par cells. Et fi borne, befte, oi/ell, ou auter 

chofe vivant *vint avecq; ou non, l^ ^nt per dividend foit livre a la 

procbein ville, un ouplnjbrs pur ent re/ponder al verey fiigneur (i^pro- 

prietarie) fi la <vient cbcdUnger, W defrefuer de deins Ian, 

And aloeit this author wrote after tliis ftatute, yet he wrote of 

the ancient lawes before the fame, and is more large then the words 

of the aft : for therein is named onely of a man, a dog, and a cat, 

that efcapcth alive ; and this author fpeaketh generally of any 

bead, hawke, or other living thing, fo as he purmeth not this aft» 

but treateth of the conmfion law, 

Unt. csrt. an. Rexprofidute anima fuay et ad nudas confuetudines aholendaSy con* 

20 H. 3. Rot. cej/iti quod bona in mari periclitata nonperdantur nomine njurecci, quando 

^^^r' v^d^ii^c ^/f«// homo, aut beftia'vi'vus de nwvi e^va/erit^ And now having 

fo 107 sir cleared this point, let us perufe the words of our aft. 

Henry Confta- (i) De <wreck de mere.\ Wrecke or Ihipwrecke is an Englifh 

lies cafe. word, in French, naufrage, in ar.cieivt French, *varecb, in Latine, 

Curtumier de .naufragium, legally ivreccusn maris, wrecke of the fea in legall un- 

Nwiffi. c. 17, derilandir.g is applyed to fuch goods as after ihipwrcck at fea are 
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hy the fea caft upon the land, and therefore the jarifdidion thereof 
J)ertaineth not to the lord admirall, but to the common law. 

Although this ftatute fpeaketh onely of wrecke, yet this ftatute 
cxtendcth to jflotfam, jetfam, and lagan : for which fee fir Henry 
Conftables cafe, lib. 5. ubi fupra* 

The caufe wherefore originally wrecke was given to the crowrte, 
flood upon two maine maximes of the common law ; Firfl, that the 
property of all goods whatfoevcr mud be in fome perfon. Se- 
condly, that fuch goods, as^no fubjedl can claime any property in, 
doe belong to the king by his prerogative, as treafnre trove, 
ftrayes, wrecke of the fea, >nd others ; becaufe of ancient time, 
\Vhen the art of navigation was not fo perfeft, nor trade of mer- 
chandize grown to fuch perfecSlion, as now it is, it was a matter of 
great difficulty to be proved, in whom the property of goods 
wrecked at fea was. Brafton faitii, Item tempore dicutttur res in nuU 
lius bonis eJJeyUt thcfaur us. Item ubi non apparet domimis rei, Jictii 
eft de ^wrecco maris » Item de hi is quae pro ivai-vio habentur, Jicut de 
a'veriis ubi non apparet dominus, quee olim fuerunt in'ventoris de jure 
fiaturaliy jam ejiciuntur principis de jure gentium. Others have 
yeelded another reafon, that the king by old cuftome of the realme, 
as lord of the narrow fea, is bound to fcoure the fea of the pi rats 
and petie robbers of the fba : and fo it is read of that noble king 
Edgar, that he would twice in the yeare fcoure the fea Ci^ fuch 
jpirats, &c. and becaUfe that could not be done without great 
charge, thie law gave unto him fuch goods as be wrecked upon the 
fea towards the charge. 

If a fhip be ready to perifh, and all the men therein for fafe- 
guard of their lives leave the fhip, and after the forfaken fhip 
perifheth, if any of the men be faved and come to land, the goods 
are not loft. 

A fhip on the fea is purfued with Enemies, the then for fafegard 
of their lives forfake the fhip, the enemies take the fliip, and fpoile 
her of her goods and tackle, and turne her into fea, by the weather 
fhe is cafl on land, where her men arrived, and it was refoived by 
all the judges of England that the fhip was no wrecke, noi* lofl. 

(2) Hsme, cheine, ou cat J] This ftatutd, as hath beene faid, being 
but declaratorie of the common law, thefe three inftances are put 
but for examples, for befides thefe two kind of beaflsi all other 
beafts, fowles, birds, hawkes, and other living things are under- 
flood, whereby the ownerfhip or property of the goods may be 
knowne: and Bra6lon yet goeth farther. Si certa Jigna appofita 

fuerint mercibusy et aliis rebus, ^c, 

(3) Mes foient les chofes fa'ves l£ gardes per le *vieu del 'vifc*^ co- 
roner , &Ci] Yet if the goods be bona peritura^ the fheriffe may 
fell fuch goods within the yeare, left they fhould perifh, and nothing 
be made of them ; and therefore for neceflity (which is excepted 
out of law) the fale in that cafe is good withm the yeare* 

(4) Etpoient prover, tfc» deins Van \^ le jour,\ Yet if the owner 
die within the yeare, his executors or adminiftrators may make 
proofe, for that this ad is but a declaration of the common 
law. 

This yeare and day fhall be accounted fronl the feifure made 
as wrecke, for that is the thing whereof the owner may take the 
beft notire. 

li. Inst. O But 
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35 H. 6. 27. But if the kings goods be wrecked, and caft upon ground^ where 

a fubjedi hath wreck of the fca, who feifeth the fame, the king may 
snake his proofes at any time when he will^ and is not confined to 
a yeare and a day, as the fubjed is. 
RegWl. fo. Now if the goods or merchandifes fo call upon the land be not 

F.N.B. III. feifed, as is aforefaid, but taken away by certaine wrong doers not 
khowne, the partie may have a commiflion of oier and terminer 
to enquire of them, that did the trefpafle, and to heare and deter- 
mine the fame, and to make reftitution to the partie. 
^*^*M*fi*^^* (5) De'vant Us juftices del lurecke que appent al roy,'] That is, 

iTr, 2. w 1. ^* "^' ^^ txycd. in the admirall court, but before the king* 

5 • • P- 3» juftices at the common, law, becaufe the wrcckc is ever caft upon 
the land. 

(6) Et la ou nvrecke appent al auUr qfft au roy^ &c.] Wrecke 
may belong to the fubjed, either by graunt from the king> or by 
prefcription. 
firaft. li. 3. fo; Of ancient time, wrecke of the fea, and other cafualtics, as trea- 

lip. fure trove in the land, ftrayes, and the like, were primi inventoris 

Britt. 7. 26. 85. ^2/^ totiiu populiy fed poftea ad regem tranjlata fuerunt^ quia non modo^ 
totius populiy fed reipMica etiam caput eft : but if treafore be found 
' in the fea, the finder fhall have it at this day. 
aR. 3. fol. II. (7) Et rent al volunt le rw.] That is, be fined at the kings 
Vide hie ca. 9. will, which IS to be underfiood, that the kings juftices, before 
20. 24, 25, 26* whom the party is attainted, (hall fet the fine, Et non dvminus rex 
^* per fe in camera fua^ nee aliter coram fe, nifi per jufticiarioi fuos : Et 

hac eft voluntas regis , «v/«. per jufticiarios, it legem fuamt uuam ep 
diem* 



CAP, V. 

17 T pur ceo qui elcSfions doient efire AND becaufe ekaions ought to 

-*-' frankes^ cy defend U roy fur la be free, the king Commandeth 

greeve forfeiture (j), que nul haute upon great forfeiture, that no maa 

home^ ne auter^ per poyar des armes^ by force of arms, nor by malice, or 

ne per malice ou manaces^ ne dijiurbe menacing, fhall diflurb any to make 

defairefranke eleSiion. ' free eleftion* 

Art. fuper cart cap. 8. & 13. 33 H. 8. cap. 27. Dier, 8 11. 247. 14 H. 8. 2. 29. 31 Elix. 
cap. 6. (Br. Amercement, 6. 13. 32. 35- 37- 9 '^^' *• ^^^* ^* ^' '4) ' 

7 H.4-cap. 14. See the*flatute of 7 H. 4. that knights of (hires for the parlk- 
i 169 J ment (hall be chofen lihere et indifferent er fine prece autpracepto. 

There were two mifchicfs before the making of this ftatute. 
1. For that eledions were not duly made. _ 2. That eleftions were 
not freely made ; and both thefe were againft tHe ancient maxime 
of the law, Fiant eUdiones rite et liberefine interruptione aliqua ; and 
again, EUaio libera eft; for before this ad in the;, irregular raign 
of H. 3. the eledlors had neither their free, nor their due eleftions, 
for fometimes by force, fomctimes by menaces, and fometimes by 
inilice the cledlcfrs were framed, and wrought to make eledion of 
men unworthy, or not elegible, fo as their eleftion was. neither 

y H. ^. w, <i«C/ nor free : this adt briefly rchearfcth the old rale of the com- 
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^on law (for t^iat eleSions ought to be free) wherein both the 
laid points are included; i. It mufl be a due eIedion> and 2. It 
inuft be a free eleftion.* 

This ftatute doth cnaft, that no man upon grievous forfeiture 
fhall difturb any to make free eledion, and is excellently penned 
-in two refpedls ; firft, for that generally it extendeth to all elec- 
tions, that IS to fay, to every dignity, office, or place eledlive, be 
it eccIefiaHicall or temporal!, of what kinde or quality foever. Se- 
condly, the adl is penned in the name of the king, «i//«. the king 
commandeth : and therefore the king bindeth himfelf not to difturb W.2.13E. i.c.i. 
any elfc£lors to make free eleflion, as in the like cafe upon a ftatute |*^- ^^' T^® 
made in the raigne of the faid king ; the aft faying, rex perpendens^ ^^^^^ Berkhes 
^fv the fame bound the king. Now that eledors might make ixt^ ^ ^ ^o 24. ' 
iahd due eleftions without difpleafure or fear thereof, by this aft Stamf*. PI Cor. 
of parliament, a^ a fure defence* the king commandeth the fame i6S.c.d. 12E.2. 
upon grievous forfeiture : and this aft extends to all eleftions, as Coro.381.22E. 
well by thofe that at the making of this aft had power to make I'. *^*^' V\^*% 
them, as by thofe whofe power was raifcd, or created fince femble^ * ^' 
this aft. 

•(i) Greve fm'feiture!\ That is, the difturbers to be puniihed by 
grievous fines and imprifonment. 

What offices and places be eligible, fee Artie, fuper Chart. ArNfapfr 
cap. 8. and this aft extendeth to all eleftions in counties, univer- ^.j^7'. "' ^* * 
iities, cities, corporations, and other places. ^* ^ *^* "* ^^* 

And thus much (hall fuffice for the underflanding of this excel- 
lent and neceiTary aft. See herea^ercap. 10. 



CAP. VI. 

J^Tque rtulcity^ borough^ ne vilUy A ND that no city, borough, nor 
ne nul home jolt amerce fans rea- town, nor any man be amerced, 

Jonahle enchefon^ ^tfolonque le quantity without reafonable caufe^ and accord- 
Mtrefpajfe\i)^ s.frarrkehomefavant ing to the quantity of his trefpafs; 
fon contenement^ merchant favant fin that is to fay, every free-^man faving 
merchandife^ et villein favant fin his freehold, a merchant faving his 
gainag^yet ceo per hur peer es. merchandife, a villain faving his 

waynage, and that by his or their 
peers. 

Cap. Irisi. Vet. Mag. Chart, fol. ^64. b. (Regift. 1^7. 9 tl. 3. ftit. 1. c. 14.) 

One mifchiefe before this ftatute was, that feeing the words of Mag. Chart, ca. 
the ftatute of Magna Charta were Liber homo non amercietury ^c. ^4* 
it extended not onely to natufall and fingular men, but to folc 
bodies politique or corporate, and not to corporations, or com- 13E. i. Attach- 
panies aggregate of many, as cities, boroughs, and towns. Another '"ent 8. 
mifchiefe was, that many times not onely cities, boroughs, and ^'N*^* ^7o- 
townes, but private men a!fo were amercied without caufe. Laftly, 
that the faid ftatute of Magna Charta extended but to him that was 
iiher homo. 

For all thefe three this ftatute provideth, 'vix. that no city, bo- 

O 2 rough 
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rough or town, nor any man (hall be amercied without reafonable 
Caufe, and according to the quantity of his trefpafle, and upon this 
ftatnte the party grieved may have an attachment without any 
prohibition precedent ; for this act is a prohibition of it fclfe. 
Miaw,c, $.^4. And yet the Mirror doth take 1% that all this was contained lit 
the graund charter. 

( I ) ^ofrtUy de trefpaJfeJ] Here trefpafTe, trtmfgreffio iigni£eth 
difence, fault or default, and fo it is taken in many auncient records, 
Stat* roc. Rag- as taking one example ici many : the ftatute, that is called Ragman, 
man aoiio 4 E. ordaineth that juftices (hall goe through the land, to enquire, hearc» 
'* and determine the plaints and querels of trefpafles, as well of the 

baylifFes and mimflers of the king, as of the bayliffes of others, and 
•f other people whatfoever they be, except appeales of felony, icz^ 
which was underftood as well of outragious takings, as of all man- 
ner of trefpafle, contempt, negleft, default, or ofTcnce to the king 
6r any other, &:c. 

And in that fenfe the apoflle faith, Vhi non eft lexy ihi non eft tranf- 
Fl0taiUb.2<c. I* greftto. Flcta defcribing it faith, TranfgreJJto autem eft 9 cum modus 
itf)nfer*vaiur nee menftirat debet etenim quiJlba infa^ofuo modum ha^ 
here et men/uram^ 



Cap/ vIl 

T\ E S prtfes des conjlahles^ ou cafteU C\ F p'rifcs taken by conftables, ot 
^^ einSy faiti da outers que des caftellains, upon fuch folk as be 

gents de la ville^ ou la cajlles font ajpfe. not of the town where the caftle is j 
Purview efty que nul conjlable ne caft- it is provided, that no confiable, nor 
telein deforms nul manner de prife ne caftellain, from henceforth exadl any 
face dauter home que de la ville oufon prife, or like thing, of any other than 
cajile eji afftfe^ et ceojoitpaie^ au gree of fudi as be of their town or caftle; 
fait deins xl, jours^ Ji ceo nefoit aun^ and that it be paid, or elfe agreement 
iient prije dmau roy^ ou a cajile-i ou al to be made within fourty days, if it 
fiignior del caJlle. be not an antient prife due to the king, 

or to the caftle, or to the lord of the 

caftle. 



Cap. Ttiacrls vet. Mag. Chart, fol, 154. b. {/) 11. 3. ftat. i. c. 19. Altered by 13 Car. ft. 
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I'lcta, lib. a. ct. Gf this chapter Fleta faith thus, Kulta prifce capzantur de aliquxt 
43» per etliquem conftahularium caftrllanufn, pra'tirquam de 'iv/A;/, in qua 

fetMiiftt caftrutfh ^t illis fatiifact^ fit infra 40 dies^ 7:ififint prifie anti- 
qua' debit* rcgi aut domino caftri aut caftro debtnd** 
Mag. Chart, c. Upon the ilaiute of Magna Charta, and this aft, there were two 

»9- articL's aniono-ft others, ihat the jullices in eyre enquired of, «t.7x» 

De prifts fcUiis per *vice(.vhi:Ls, 'vdceuftabulariosy vel alios bali^jos con- 
tra fi'i'luKtatcm eorum ^fvt'vi catalla fuerint : itcfn de prifis domini 
regis five in terra, ftiie in fniiri,five in aqua dulci, fize in iibevtatibus 
fyaia.tibtfs ad aftrt^ftta^ f^c ad ci'viUitcs fuas, fi^jc ad burgos fiws^ 
I'd in aliis L^iSt r::<:'jnnty ci quantum 'valcant, 'vcl quis cas o'ccupa vcritf 
€(!a<verit, *vel/uj^Oietverit, ei quis c^u ^epcrit, cenftalularius, ^jd alius, 
et quid 'vaknt. 

Eraclon- 



Cap. 9^ Weftm. primen 'f^y^ 

Braflon treating of the articles of the juftices in eyre faith thus, B^a. li. 3.fa, 
De frijis domini regis in terra, Ji^ve in aq^ua dulciy fi^e falfa, et liber" *'7» 
tatibus fpeSlantibus ad cafiella fua, /I've ad comitatum, Ji've ad burgoo 
/uos, quafuntf et quantum 'valeant per annum. 

And Britton writing of the fame mattcl- faith, Et auxi des pri/es Brit. fbl. 27. 
fait 5 y per nous caficUans, i^ autres que font perners de 'vittaile, ou de 
autre chofe, per queux tiels prifes ount ejire faits, ^ a queux damages^ 
iff de quels gents, i^ en tiel cafe, <voilloHS nous que nul ne foit gar rant t ^7 ^ J 
per continuance de feifin tu damage. 

And Fleta hath it thus, De prijts faSiis per yicecom. conflabularios, Flcta ubi fupra. 
■^el alios contra vohmtat* eorum quorum catalla ilia fuerint : item de 
prijis confiabulariorum cafirorum fa^is de bonis aliorum, quam eorum, 
quifunt de ^illis^ ubi -caflra fita/unt, et de bonis eorum^ ^cfiuonfatis- 
faii*fuer^ infra 40 dies, ^c. 

It is to be obferved, that in the raigne of this king,* and in moft 
of the fucceeding kings, there have been many other ftatutes made 
concerning purveyors, yet never did any reporter publilh any cafe, 
that I have feene, and remember, that may ferve for the expofitioa 
of any of them, and m^ny proceedings have beene judicially upon 
many of them againft purveyors, which doe appeare of record. 
jT/Vf? Magna Charta, cap. 1 9. and the expoiition thereof, and the 
third part of the InHitutes, cap. Purveyors. 



CAP. VIIL 

JC" T que nul fine foit prlfe pur heau^ AND that nothing be taken for 

pleder^ ftcome auterfolts futt de- fair pleading, as hath been pro- 

fendu en temps le roy Henry^ pier le hibited heretofore in the time of Idng 

irsy que ore ejl. Henry, father to our lord the king that 

now is* 

(52 H. 3. c. II. I Ed. 3. ftat. 2. c. 8. Regift. 179.) 

That is to fay, by the ftatute of Marlebridge, anno 52 H. 3. Marleb. cap. ii-, 
where this matter is explained. 



CAR IX. 

j^ T pur ceo que la peace de la terre A ND forafmuch as the peace of 

ad eJlre feeblement garde avant this realm hath been evil obferv- 

ces hcures^ pur defalt de bone fuit fait ed heretofore for lack of quick and frefh 

fur les felons folonque due manner ( 1 ), fuit making after felons in due man- 

et nofment per enchefon des franc hifes ner, and namely becaufe of franchifes, 

ou les felons font refceves: purview where felons are received j it is pro- 

eft^ que touts communementfoitntprfles^ vided, that all generally be ready and 

et aparailes^ au commandement et a les apparelled, at the commandnient and 

fummons des vifconts (2), et au crie de fummons of flierifFes, and at the cry 

t^P ( 3 ) J M^^^ ^^ arrefier Us felons (4 j, of the country, to fue and arreft felons, 
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when any need is, as well within fran- 
chife as without -, and they that will 
not fo do, and thereof be attainted, 
fliall make a grievous fine to the king : 
and if default be found in the lord of 
the franchife, the king fliall take the 
fame franchife to himielf j and if de- 
fault be in the bailiff, he fliall have 
one year's imprifonment, and after 
fliall make a grievous fine ; and if he 
have not whereof, he fliall have im-^ 
prifonrnent of two years. And if the 
flierifl^, coroner, or any other bailiff 
within fuch franchife, or without, for 
reward, or for prayer, or for fear, or 
for any manner of affinity, conceal, 
cojifent, or procure to conceal, the 
felonies done in- their liberties, or 
othcrwife will not attach nor arreft 
fuch' felons there, as they may, or 
otherwife will not do their office for 
favour born to fuch mifdoers, and be 
attainted thereof i they fliall have one 
year's imprifonment, and after make 
a grievous fine at the king's pleafure, 
if they have wherewith ; and if they 
have not whereof, they fliall have im- 
prifonment of three years. 

(4 Ed. X. (lat. 2, OJ/iciim CorwaU 13 Ed. i. ilat. 2. c. i, 2. & 6. 28 Ed. 3. c. 11. 7 R. 2. c. 6. 
27 L\» c. 13. 39 £!• c. 25.) 



quant rfiejiier ferra^ auxlhien deins 
franchife 5 come dehors (5). Et ceux 
que* ceo ne ferront^ et de ceo foient at^ 
taint esy le roy prendra a eux grevement 
(6). Et ft le default foit trove en le 
feignior de la franchife^ le roy fe pren^ 
dra mfme le franchife (7). Et Ji le 
default fit trove en le bailiff eit len^ 
prifonment dun ^ » ( 8 ), ^/ puis foit greve^ 
ment rente^ et fil neit de quoy^ eit len^ 
prifonmerit de ii. ans. Et fi vi founts 
coroner^ ou auter hailife deins franchife^ 
ou dehors (9), per lower^ ou per prier^ 
ou * perpoies^ ouper nul manner daffnityy 
concelenty confentent^ ou procurent de 
conceler les felonies faits en lourbailies^ 
cu autermentyfe teignont attacher^ ou 
arrejler les misfejants per la ou ils pur- 
ray ou auterment fe feignont defaire 
lour cfficey en nul maner de favour des 
mifej'antSy et de ceo foient attaint es^ que 
ils eient lenprifonment dun an (lo), et 
puis foient greevement rentes a le vos 
lunt le roy [11 ^tfils eient de quoy^fmon^ 
eient lenprifonment de iii^ ans, 
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Mirror, ca. 

hi- 



Inter Icjjes Rcr 
gis Cariuti. 



Glanv. H. 14. 
c. 3. 

Draa. 1. 3. fv> 
121, • 



( I ) Pur default de hone fute fait fur les felons in due manner^ 
Some have thought that hue and cry have been grounded upoa 
this Ibtuie, but this a6l proveth that hue and cry for the appre- 
henfion of felons was before this ftatute, for it findeth fault that 
good fuit, that is, frelh fuit, was not duly made; and it appeareth 
that hue and cry in thofe cafes hath been by the auncient laws of 
this realme. 

The aqthor of the Mirror writing of the auncient laws before 
the conqucft under the title Des articles des viels royes ordeiues, faith, 
OrdBtne fuit que chefcun del age de xiiii, ans, ^ oujlre de mortels pe- 
cheors enfui'vre de 'ville, l^ I'ilie a hue and cry. 

Si quis latroni ob'viam dederit, eumque nidlo edlto clamore ahire per^^ 
mifirit, quanticunque fuerit latronis 'vita aftimata, extremum folnjat de- 
nariolum, aut plena et perfecio jurejurando de facinore nihil hahutjje 
cogniii. confirinaio. Sin quis proclamantem audieritj neque 'vero fuerit 
infecutusy fuie in regcm contumaciie (ni omnem criminis fufpicionem di» 
luerit ). pccnas dato, 

Gianvill calleth hue and cry clamor popularis juxta ajpfam (i, 
fatutwnjfuper hoc proditam. But this ftatute is not now extant. 

Bradon of hue and cry faith, Statim et recenter inmejiiganda funt 
*veJHgia malefaciorum^ et fequenda per duQum care^^, t^£^^ equorum^ 
*•■■"• it 
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it 'veftigia bominumy et alio modo, fecundum quod confultius et melius 
Jieri poffit. 

And it is one of the articles of that auncient court of the view 
of frankpledge (of whofe antiqVity we have fpoken before) to en- 
<[uire of hue and cries levied and-not purfued. 

All thefe authorities were before the making of oar afl, and 
therefore it was truly faid, whofoever faid it, Per-vetujla Anglorum 
lege fancitum e/t, ut Ji qiiis damnum txfurto paffus, aut qui ip/um fpo- 
liatum *viderity fcntem per acclamationem infequatuTy conjiabularius ejus 
n)illie cuftts opem implorat, auxilia ciere furemque perquirere debeat ; 
quod fi furem illic non deprehenderit, in proximam commigrare^ et con» 
Jlabularium ad ferendas fuppetias iterum iwvocare^ ^c. 

Of this hue and cry our auncient authors fince our ftatute have 
alfo written, and diver? adls of parliament have fince been made, 
concerning hue and cry, as the Aatute De officio coronatorisy made 
the next yeare after our aft, where it is faid, Et omues/equantur hu- 
tejium, et <vefiigiumy fi fieri potejl'y et qui non fecerit^ et fuper hoc con^ 
'villus fuerity attachietur, quod fit coram jufiiciariis de gaola, iffc^ 
28 E. 3. & 27 Eliz. 

(2) Au commandement et a les fummons d^s vifcountSy &C.J Men 
ought to be in thefe cafes at the commandement of the fherifFe, for 
he hath cuftodiam comitatus committed to him ; and he that goeth 
not at the commandement of the (herifFe or conftable at the cry 
of the country, that' is, upon hue and cry, ihall be gricvoufly fined 
and imprifoned. 

(3) Ou aerie de pais, '\ Note, in legall underftanding hue and 
crie is all one ; in ancient records they are called hutefium et clamor y 
and here crie is ufed for both. And this hue and crie may be by 
horne and by voice, a<vec hue 15 crie de come ^ de louche. Now 
the hue and crie fhall be made, and all incidents thereunto, you 
(hall reade in the abovefaid ftatutes, and in our reports you fhall 
find how the fame have been expounded. 

(4) De/uer ^ arrefier Ics felons,] By thefe words it is holden, 
that there mull be a felonie done, or elfe the arrefting of the party, 
though it be upon hue and cry, is unlawfull, becaufe it wanteth 
a foundation ; but if a felonie be done, and the hue and cry is 
againft one, that is neither indifted,nor of ill fame, nor fufpicious, 
aior unknowne, yet the arrefl: of him is lawfull, though he be not 
guilty; for the hue and cry of it felfe is caufe fufHcient, where 
there is a foundation of a felonie committed. And he that letieth 
hue and crie upon another without caufe, fhall be attached and 
punifhed for diiturbancq of the kings peace. 

(5) Juxibien deins franchifis come dehors,] This was not intend- 
ed of fancluaries, but of lords, and others, that had franchifcs of 
infangthefe, outfangthefe, and the like. 

( 6 ) he roy prendra eux grcvement. ] That is, at the kings fait they 
fhall be fined grievoufly, and imprifoned. 

(7) Et fi le default foit tro've in le feigniour de la franc bifey le roy fe 
prendra a mefme le franc h if e,] It feemeth hereby, that the franchifi 
is loft for ever, for the words be, that the king fhall take to himfelf ^ 
the franchife {'viz, as forfeit.) 

(8) Et fi le default foit tro've en le hailifey eit lenprifonment dun an^ 
&c.] And this is according to the old rule, ^i non hab^t iu are, 
luct in CO) pore. 

O4 • <9) £/ 
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(9) ^^ fi 'vi/ccunty coroner y ou outer bailife de franchife^ ou de hots, 
&c. j Note here five things are rehearfed, as caufes wherefore ihe- 
rifFcs, and other the kings officers and miniftcrs of juftice doe neg- 
ledl their duties, i. By prayer, /rfc^ (by letters, meflages, or 
word of mouth.) 2. Reward, /r^fifl (fordid bribery.) 3. Feare, 
metu (the bafcil, and yet the moil forcible of all affedions.) 
4. Sanguine, any manner of confanguinide or affinitie: under 
which word (rjfinitic) in this ad is included as well necrenefle of 
blond, as alliance by marriage. Ldi^Xy , favore, favour, in refpeft 
of friendly afiedion, for men may be corrupted, notonely by re- 
ward, but in refpedl of the other foure alfo, all tending to one and 
the fame end, to fuppreiTe truth; as here to conceale, confent, or 
procure to conceale the felonies done within their feverall pre- 
cindls or bayliwicks. 

(10) lis eyent lenprifonment dun an, &c.] Not« here the punifli- 
meiit for concealemcnt of felonies, or confenting to, or procuring 
the concealment of the fame ; for all this make not them accel- 
farie to the felony, for then they were to have been punifhed in 
another manner, but it is called mifpriiion, or concealement of 
fclonie. Obfervc well the puniibment of this mifprifion, but tho 
learning thereof appertaines^ to the treatifc of the pleas of the 
crowne, and therefore this little touch here (hall folEce. Sec the 3. 
part of the Inflitutes, cap. Mifprifion. 

(u) Jl <i;olunt k royJ\ See here cap. 4, 20. 25. 
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JC'Tpur ceo que petit s gents mans 
fagesfoient ejlieus {l) ore de novel 
communernent al^ office de coroner : et 
mejiier ferroit que probes homes loialx 
et fages fe Intermellent de eel office: 
purvieiv eji^ que per touts les counties 
foient eflteus Juffifant (3) homes coro^ 
ners (2), des plus loyals et plus fages 
cbivallers (4), queux melius fachentj 
puifficnt^ et voilent a eel office entender 
(5)5 ^' ^^^ loyalment attachent et re- 
prefcntent les plees de la cor one ( 6 ) . Et 
que le vicont eit conter-rolles ove les 
coroners^ auxybien des appeales^ come 
des eyiqurjh^ de attachments^ ou des 
outers chojes^ que a eel office appendent. 
Et que nul coroner riens dcmande^ ne 
preig'rC de nulluy pur fair e fon office^ fur 
palm de la greeve forfeiture al toy (7 ). 
[14 E. I. Stat. Exoa.] 



AND forafmuch as mean perfons, 
and undifcreet, now of late are 
commonly chofen to the office of co- 
roners, where it is requifite that per- 
fons honeft, lawful, and wife, fhould 
occupy fuch offices; it is provided, 
that through all (hires fufficient men 
fhall be chofen to be coroners, of the 
moft wife and difcreet knights, which 
know, will, and may beft attend upon 
fuch t)ffices, and which lawfully fhall 
attach and prefent pleas of the crown; 
and that fheriffs fhall have counter- 
rolls with the coroners, as well of ap- 
peals, as of enquefts, of attachments, 
or of other things which to that office 
belong; and that no coroner demand 
nor take any thing of any man to do 
his office, upon pain of great forfei- 
ture to the king. 



Cap. Itin. fo. 155. 
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The mifchiefe before doth appeare in the preamble, 'vi%. That 
men of fmall value and little underllanding, of late times were 
chofen to the office of a coroner, where it fhould be needfull that 
a coroner Ihould have five qualities: i. That he ftiould be probus 
homo: z. L^wfaU, i, legahs Jbomo: 3. Of fuificient underiianding 
and knowledge: 4. Of good ability and power to e;cecute his 
office according to his knowledge : 5^. and laftly. Of diligence 
and intendance for the doe execution of the faid office. And rea- 
fon required it fhould fo be, for that coroners were in thofe dayes 
the princ'ipall gardeins of the peace, and therefore the common 
law did not onely require expert men to be coroners, but men of 
fufficient ability and livelihood for three purpofes : i. The law 
prefumes that they will do their duty, and not offend the law,^at 
the Jeaft for feare of punifhment, vvhereunto their lands and goods 
be fubjeft. 2. That they be able to anfwer to the king all fuck 
fines and duties as belbne to him, and to difcharge the country 
thereof, wherewith the country being their electors were charge- 
able, as hereafter fhall be touched. 3. That they might execute 
their office without bribery. And thefe five properties are ne- 
ceiFary to every officer. Vicfe the la ft claufe of this adt. 

( I ) Soie?2t ejlieus.] It is to be knowne, that the office of a coroner Vide acvint^ 
ever^ was, and yet is eligible in full county by the freeholders, by ^' S* 
the kings writ Dc coronatore eligendo : and the reafon thereof was, 
for that both the king and the country had a great intereft and be- 
nefit in the due execution of his office, and. therefore the common 
law gave the freeholders of the county to be electors of him. And 
for the fame reafon of ancient time the fherifFe called 'vicecomes, 
who had cuftodiam comitatus, was alfo eligible; fot firfl, the earfe 
himfelfe of the county had the office of the IherifFc of the county, 
and when he gave it over, the inceccmes (as the word fignifieth) 
came in (lead of the earle, and was eligible by the freeholders of 
the county: and moreover, for the fame caufe were confervators 
of the peace in like manner chofen, and fo were, and yet are 
eledled the verderors of the foreft, and all thefe for the time of 
peace: for the time of war, there were like wife leaders of the 
counties fouldiers, of ancient time chofen by the freeholders of the 
county. 

Eravt et alia potefiates et dignttates perpro'vincias et patrias uni'verfaSy F 1 7 5 3 

et per Jingulos co?nitatus totius regni pradicV conjiituta:^ qui Herctochcs Inter leges Ed*, 
apud Anglos i ^ocabantur, /cilicet^barones, nobiles, et infignes fapientes, et ^^6"*» *^*P-. ^^ 
fideles et animofi : Latine ^vero dicebantur dudcres exercitus, apud Gal- "Cf«^o<=^hii5. 
los, capitales conftabulariiy 'vel marejchalli exercitus* llli ^ero ordina- 
X bant acies denfijjimas in pneliiSy et alas conjlituebant prout decuit, et 
pront eis <vifum fuit, ad honorem corona, et ad utilitatem regni, Ijii 
<vero ,'viri * eligebantur per commune concilium pro commune utilitatt « Nota. 
regni, per prouincias et patrias univerj'as, et per Jingulos comitatus in 
pleno Fclkemote,Jicut et * *vicccomites provinciarum et comiiatuum eligi » Nota, 
debenty Cifc*. 

The Mirrour fpeaking of the articles by old kings ordained, NTirr.-cap. x, 
faith, Auxi fuer^ ordeines coroners in chgfcun count ie, et 'vifcmmfs <i § 3? 
garder le pais, quant les count es Joy demijleront del gard, i^c. Aid 
tnc iherifFe was chofen by writ diredlcd to the coroners. 

And fo were the confervators of tlie peace eligible alfo, by writ Rat. pat. to, 
directed to the (beriiJe, 5 E. j. 

For 
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For the vcrderor, he is ftill chofen by the freeholders 6f the 

county by the kings writ. 

Art. fupcr cart. Our king in the 28 yeare of his raigne reftored to his people 

an. a8 E. 1. ^^^ ancient eledion of (heriffes in thefe words, Le roy ad grant a 

Vide iupra. f^^ people y que ils cint ele&ion de lour *vi/count en chefcun countie^ ou vif" 

count nefi my de fee^Jilz, 'voilliont, 
12 It. 2. cap. 2. But now by the ftatute of 12 R. 2. the chancellor, treafurcr, 
VideSrat. 9E.2. keeper of the privy feale, fteward of the kings hoafe, the kings 
^ e ic . 14 . chamberlaine, clerke of the rolls, jullices of the one bench and of 
^' ' the other, barons of the exchequer, and all other that fhall be call- 

ed, are to ordaine, name or make iheriffes, ihall be firmly fworne 
that they iliall not ordaine, name, or make any fheriffe, for any 
gift or brocage, favour or afFedion, but that they fhall be of the 
mod lawful! men, and fufficient, to their cftimation and know- 
ledge. 
Dier, 1 El. fo. It is holden in our books, that albeit the king dieth, yet the 

'^5« coroner, becaufe he is eledled by the freeholders of the county by - 

writ, and retourned of record in the chancery, which is a judiciall 
adl, remained, a^d fo of the verderor: otherwife it is of judges 
and juftices, that hold their places by writ, commiffion, letters 
patents, or otherwife at will, which might be a reafon where- 
fore the fheriffe of ancient time was eligible, for that he had cuf- 
todiam comitatus^ and a principal! conferva tor of the peace ; and 
therefore his authority fh.ould not ceafe by the death of the kin^, 
no more then that of the coroner. 

Now feeing that coroners are eleded by the county, if they be 
infuHicient, and not able to anfwer fuch fines and other duties in 
' refpedl^of their office, as they ought, tlje county as their fuperiour 
In Scaccar. inter fhall anfwer the fame : as for example, the county of Kent made 
pracept.. Term, eledlion, by force of the kings writ, of William Herlizon to be one 
^ E TT ^^ ^^ coroners for the fame county, who after was amercied pro 

lUmeinb. ^ ^ f^ifi* vetoumo 40/. whereupon procefTe went out to the fheriffe to 
Resis. 20 H. 9, levie it; the fheriffe upon his oathi faid, that the faid William Her- 
lizon ncn hahet terras ^el tenemental bona feu catalla in bali'va fua^ 
nee habuity unde di^i* denarii levari poj/tnt : now faith the record, 
Et quia ipfe coronator ele£lus fuit per comitatum, iffc, ita quod in de* 
feSu ejufdem coronatoris totus comitatus ut ele^or et fuperior, iffc, te^ 
RcfoonJcat fu- "<'^'* ^^^' rejpondere; praceptum fuit nunc 'vicecomitiy quod de terris et 
pcrior. ienementis hominum totiut comitatus in bali'va fua fieri fac^ pradid* 

i^o J. And the like law was of the fheriffe, and other the faid 
clncers, when they were eligible. But now let us returne to the 
purview of our aft. 
*3 afl". p. 7. ' (2) Hiimes coroners.] The number of coroners are not fet down 

It H s lo ^y ^^^ ' ^" ^^^ counties there are foure, in fome counties fixe, in 
i.S.h. i63.k. ^*°"^^ fewer, and in fome counties one. 

For the word c^oronator, fee Mag, Cart. cap. 17. 
r 176 1 (3) Sufficients,^ 5/^d7>»j is a large word, and implyes as much as 

U. 8. to. 41. idoneus, and it hath two of the attributes mentioned m the preamble, 
Grejflies cafe, that is lawfull, and fage. 

F.N.B. i^j' "-^ (4) Cbi'valiers,] In ancient times none were chofen under the 

Coronat**^^ degree of knighthood to be coroners. But fome fay, that, this 

14 E. 3.'cap. 7. word (cbivaliersj was put into this flatute, to the end that the 
Brjt. 3. b.Fler. V^^^Y to be chof en might have fufficient in the county, which may 
lib. I. cap. i?.25. feive for interpretation of divers other ftatutes, being accompanied 
?3a(r.p.7.Mag. wltli ufe and experience. 

Cnar.c. 17. "• f.\ ^^.ux 

F.N.B. 164. . \:>J S^ 
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(5) ^^^x melius fachenty pmjjenty et *voilent a eel office entendery Seethe next 
^:c.] ^i melius fciant, pq/Tint, et <velint officio illi intendere^ l^c. chap. & chap. 36., 
Noti will the.fe three qoalitfes. "^ . I"";-^. 

Now wliat caufes there be to remove a coroner, ^ide Regift. Regift, 177. b, 

& F. N. B. F.N.B, i63.m. 

(6) ^e les coroners loialment attachent et reprefentent les plees del Re8iit.&F.N.B« 

coron^ &c.] By this it appeareth, that the coroner is judge of the r:I P; 

caufe, and not the (heriffe; and this affreeth with our old and lat- ?:*!«' '^^n?* 

i_ 1 1 1 /I '^ 1 '° 11 • 1 » oe omce dc Lo- 

ter books, onely the Iheriftes have countet'-rolls with the coroners roner. Bra<a. it* 

by force of this aft, and therefore a certiorari may be directed to 3. fo, 121. 

<he Iherilfe and coroner to remove an appeale by bill before the B"". /ol. 3* 

coroner, becaufc the fherilre hath a counter-roll: but if the cer- ^}l^^^ '"i** 

tiorari be diredled to the (lierifFe onely in cafe of appeale or in- g^^^ de^officio!^* 

didment of death, it is not fufficient to remove the record, becaufe Coronat. Regift. 

he is not judge of the caufe, but hath onely a counter-roll. Vide jud. 16. 22aff. 

Magna Chart, cap. 1 7. many authorities cited there concerning ?5- 4 H* 6. 16. 

;hismatter. K i*":'^* 

(7) Et que nul coroner riens demaund, ne pr eigne de nulluy pur f aire a h, 6. ubi fu- 
/on officet/ur peine de la gre^e forfeiture al roy,^ And this was the pra. 

ancient law of England, that none having any office concerning 14 E. i. Sut. dc 

adminiftration of juftice, fhould take any fee or reward of any fub- Exonia. 

je6t for the doing of his office, to the end he might be free and at 3 ^* 7: cap. 1. 

liberty to doe juftice, and not to be fettered with golden fees, as Sec 5e!^6.*c.' 
fetters to the ' fuppreilion or fubverfion of truth and juftice: and 
therefore this ftatute was made in affirmance of the common law ; 
this onely is added, fur paine de gre^ve forfeiture al roy, 

A coroner received i d, of every vifne when they came before 3 E. 3. coron. 

the judges in eire, as belonging to his office, which was neither 37*« 
againft the common law, nor this ftatute ; for he tooke it not for 
doing of his office, but a right due to his office, which might have 
a reafonable beginning, 'viz. for and towards his travaile, attend- 
ance, and charges. 

And this ftatute ftoojd in force untill the ftatute made in 3 H. 7. 3 ^' 7* cap. i- 
ca. I . which gave him a fee of xiii. s. iiii. d. upon the view of the 
body, of the goods of the murderer, &c. 

But if the coroner fit upon the yievy of any flaine by mifad- 1 H. 8. cap. 7, 
venture, he (hall have nothing. More fhall be faid hereof here- 
after, cap. 26. 



CAP. XI. [ 177 ] 

17 ^ P^^ ^^0 ^«^ plufors reintes de AND forafmuch as many being 

mort de homey et que font cuipables indifted oFtnurther, and culpable 

de mefme la mort font (per favorable 5 of the fame, by favourable inquefts 

enquefisy prifes per vifconts et per bre* taken by theflierifF, and by the king's 

le roy que ejl appelle odio et atia j reple- writ oUdio et atia^ be replevied unto the 

v/Vj, jefques a la vcr.ue des juflices coming of the juftices in eyre; it is 

err ants: purview eft^ que iiel enquejh provided, that from' henceforth fuch 

foient defor?nes prifes per probes homes inquefts (hall betaken by lawful men 

eflieus per fcrement^ dount les deux chofcn out by oath (of whom two at 

Joient a meines chivalers^ que per nul the leaft Ihall be knights) which by no 

affimt'Cy ' affinity 
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effinttie^ touchent a les prifoners^ rte affinity with the prlfoners, nor other- 
tiuterment ne foient fufpeSiious. [Gloc. wife, are to befufpefted. 
c. 9. Weft. 2. c. 29. J 

(5 H. 7. f. 5. Reglft. 133. 9 H. 3. ftat. i. cap. a6, 6 Ed. i. ftat. i. c. 9.) 

Mag. Cart. ca. See the 26 chapter of Magna Charta where this matter is 
*^ handled at large, anci need not here to be repeated, and how this 

writ De odio et atia was taken away, and fince revived by a later 

ftatute, as there ic appeareth. 



CAP. XII. 

jpjj RV 1 E IV eft enfement^ que les TT is provided alfo, that notorious 

felons ( I ) efcriesy et queux font felons, and which openly be of evil 

apertement de male fame {2)tet ne fy name, and will not put themfelves in 

voilent mitter en enquejis des felonies enquefts of felonies, that men fhall 

(3), que homes met fur eux devant juf- charge them with before the juftices 

tices a la full le roy {/^)y foient mijes at the king's fuit, fhall have ftrong 

en la prifon forte et dure ( 5 ), come ceux and hard imprifonment, as they which 

queux refujent eflre al common ley de la refufe to ftand to the common law of 



terre, Mes ceoneftmye a entend&pur the land. But this is not to be un 
prUoners que font prifes per legier derftood of fuch p " ' 
fuJpeSiion. 1 of light fufpicion. 



(Dyrr, 205. Kd. 70. 8 H. 4. 2. 4 Ed. 4. ii. 14 Ed 4. 7. 21 Ed. 3. 8, Fitz. Coron. 233. 283, 
359-) 

15 E. 4. 32. (i) ^e lesfelonsJ] This ftatute extendeth not to treafon, which 

Scam. pi. cor. jg the higheft ofFence, nor to petit larceny, which is of all felonies 

^^* the lowelh 

Tr.4a.EI coram This aft doth extend as well to women as to men, and fo it doth. 
Regc, Rot. 4. appcare by divers auncientand late precedents, and to that end the 
iafc! ""^"* makers of this aft did ufe this generall word, felons. 

(2) Efcries et apertement de male fame,'\ No perfon (hall be put 
to this puniihment unlefTe the matter be evident or provable, which 
is the duty of the judge to look unto. 

(3) ^(^foy iJoilent mitter en enquefts des felonies,'] This aft fpeaketh 
onely of indiftments at the fuit of the king. But the judgenjent 
of paine forte et dure was at the common law, both in appeales, and 
in mdiftments. 

43 AfT p!. 30. A man may ftand mute two manner of wayes; iirft, when he 

6 H. 4. 1. fta-nds mute without * fpeaking of any thing, and then it fhall be in- 

7 E 1 2' quired, whether he ftood mute of malice, or by the aft of God; 
14 £4.^7! a^d if it be found, that it was by the aft of God, then the judges 

of the court (who ever are to be of counfell with the prifoner, to 
• r 17& 1 S^v^ ^"^ ^^^^ ^"^ juftice) ex officio ought to inquire whether he be 
"^ the fame perfon, and of all other pleas which hee might have 
pleaded, if hee had not flood mute. 

And note well the abovefaid words of our books [whether of 
malice, or by the aft of GodJ fcr it may be, the prifoner in truth 

cannot 



ir. 
. 4. 29^. 

.4-7. 
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cannot fpeake, and yet being not mute by the a6l of Qod, he ihair 
be forthwith put to* his penance, as if the delinquent cut out his 
owne tongue, and thereby become mute. 

Another kinde of mare is, when the prifoner can fpeake, and 
perhaps pleade Not guilty, or pleade a plea in law, and will not 
conclude to the enqueft according to this aft ; or fpeake much, 
but doe not diredtly anfwer, &c. for idem eft nihil dicer ey ei infuffi- 
cienter dicer e : to be (hort, when in the end he will not put himfelfe 
wpon the enqueft, that is, de bono et malo to be tried by God and the 4^.4-.; 
countrey, then this aft is fufficient warrant, if the caufe be evident 7 E. ^ 
or probable, to put him to his penance; but if he demurre in law, '^ 
and it be adjudged againft him, he ftialL have judgement to be 
hanged : and though by his demurrer he refufe to put himfelfe upon 
the enqueft according to the letter of this aft, yet for as much 
as he is out of the reafon of this aft, foV that he refufeth not the 
triall of the common law, the demurrer being allowed to him by 
law, and to be tried by the judge;?, he (hall not 'be put to his pe- 
nance, but have judgment to be hanged; and fo it is if he chal- 
lenge above the number of 36. he Ihall be banged, and not have 3 H. 7. z. & w» 
paine fort et dure, 

(4) Alfute le roy,"] This aft extends not to the fuit of the party 
by appeale, becaufe the judgement of painefort et dure was both in 
appeale and indiftment at the common law, as hath been faid, and 
hereafter fliall be faid and proved. 

(5 ) ^oient my/es en la fr if on fort et dure,] Upon thefe words there ' Stamf. PI. Cor. 
have beene divers opinions^ firft that the puniftiment of faine fort M9» ^' 

€t dure was given by this aft. 

^ Some other have holdeii, that at the common law for felony the * f^« 4« ^^ 
prifoner ftanding mute fliould upon a nihil dicit be hanged, as at ^^!"J^- J*^*' ^^'"'^ 
this day it is in cafe of high treafon, and, as they fay, in cafe of " * "^^*' 
appeale. Others have holden that at the common law, in favour *i E« 3^ ^*- 
of life he fhould neither have/tf/»f fort et dure, nor have judge- 
ment to be hanged, but to be remaunded to prifon untill he 
would anfwer. 

For the finding out of the truth herein, let us firft fee, what the 
judgement, which our aft calleth fort et dure is, and then what 
the reafon ihould be, that fo fevere a judgment is given in that 
cafe. 

The judgement is, that the man or woman fhall be remaunded 8 H. 4. i. 
to the prifon, and laid therein fome low and dark houfe, where 4^'4y' 
they fhall lie naked on the bare earth without any litter, rufhes, Tr.4otl.«fc' 
or other clothing, and without any garment about them, but fome- "^* 
thing to cover their privy parts, and that they fhalt lie upon their 
backs, their heads uncovered and their feet, and one armc fhall be 
drawne to one quarter of the houfe with a cord, and the other arme 
to another quarter, and in the fame manner fhall be done with 
their legges, and t^cre (hall be laid upon their bodies iron and 
ilone, fo much as they may beare, and more, and the next day fol- 
lowing they fhall have three morfels of barly bread without any ' 
drink, and the fecond day they (hall drinke thrice of the water 
that is next to the houle of the prifcn (except running water) 
without any bread, and this fhall be their diet untill they be dead 

So as upon the matter ?hey fliall die t.^rec manner of Waves, 
nnz. Oncre.fajne, ctfrigore, by weight, famine, and cold, and there- 
£orc this punifhmcnc (if it were executed according to the fev?rity [ 179 ] 

of 
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0f the law) flioald be of all other the moft grievoiu and fearfully 
fiat what (hoold be the reafon of this fo terrible a judgement ? 
This ad anfwereth, becaafe he refiifeth to Hand to the commos 
law of the land, that is, lawfuU and doe tiiall according to law, 
and therefore his paniihment for this contumacy without compa^ 
rifon is more fevcre, lafUng, and grievous, then it fhould have been^ 
for the offence of felony it felfe ; and for the felony it felfe, it 
cannot be adjudged without anfwer. 

Now let us examine the opinions abovefaid, and we hold, that 
none of them are confonant to law ; for as to the firft, we hold that 
this heavy punifhment was not given, that is, firft infiided by this 
ad: for what court, or judges upon thefe words [have flrong and 
hard imprifonment] could frame fuch a judgement as is abovefaid^ 
confining upon fo many divers particulars ? ^nd therefore it muft 
necefTarily follow, that the faid punifhment which this flatute 
calleth/cr/ ft dtire imprifonment, becaufe the penance was to be 
done in prifon, was oefore this ad, but fuf&ciendy fignified (as it 
hath beene ever fince) by thefe two epithets, fort tt dun ; fo as 
this ad fetteth forth the quality of the Judgement, and not the 
judgement it felfe. 

2. This ad dcfcribeth what perfons fhall be punifhed by paint 
fort et dure, 'viz. notorious felons, and which be openly of ill name, 
but fetteth not downe (as hath been faid) what the paniihment is, 
but provideth it fhall not be for legier fufpition, 

5. All books, that held with great audiority, that in cafe of ap- 
peale the prifoner upon flanding mute fhould have judgement de 
f aim fort et dure, do prove that fuch a judgement was before the 
making of this ad, for this flatute extends not to appeales, which . 
are the foit of the fubjed, but onely to the fuit of the king, which 
is by way of indidment : and herein the words of Fleta are very 
remarkable. Si antem appellatus nihil refpondere 'velit, ^c, et appellant 
itide petierit judicium, indefenfits remanebit, morti tamen non condemna^ 
hitur,fed gaola ccmmittetur, ^c. And there fetteth downe the pe* 
nance, which of neceffity muft be (as hath been faid) by the com- 
mon law. And herewith agreeth Britton that wrote foone after 
this ad ; fo as the penance ia cafe of appeale, is both by auncienC 
and found authority. 

To the fecond opinion, if the prifoner fbinding mute fhould bd 
hanged by the common law; the aunfwer to the firfl doth anfwer 
this ^Ifo, and if he fhould be hanged by the common law, this fla^ 
tute taketh it not away, but ordameth that he fhall have flrong and 
hard imprifonment. And therefore by their opinion, the feloft 
(landing mute might be hanged at this day, which is againfl all 
our books, and againfl conflant and continuall experience. 

To the third, let no man imagine that the common law, which 
is the abfolute perfedion of reafon, could fofler fo unreafonable 
and unjufl a meane (^ encouragement of felons, that they by their 
owne contumacy againfl the common law fhould fulFer onely one 
of the lowed punifhments, avjc. imprifonment untlU they would 
anfwer ; and the anfwers to the firft are anfwers to this alfo. 

Now let us fee what our auncient authors (who as you have 
often perceived, have heretofore beene our good guides) fay in this 
behalfe. 

You have already heard Fleta ; and Britton alfo mentioneth this 
penance in two feverall places, both upon the indidment, and in 

the 
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the appealer and voucheth no ftatute therefore, as no doubt in this 
cafe he would, as in other like cafes he had done, and fpecially, 
feeing he wrote foone after this ftatute, hee would have mentioned 
the ad that had infiidled fo flrange and flupendious a puniihment» 
if the ilatute had not beene made in affirmance of the common 
laMT. 

And the Mirror faith. In peche de btmicide cbieut mortalment ceux Mirror, c. x.§g. 
que occiont home in prifon per furcharge de peine en cafe quant afcun eft 
judge al penance. And in another place writing upon out very Mirror, c.5»§ 4, 
chapter, hee faith, Le point de mitter gents rettes de felony, que fe ne 
'voillent mitter in paiis, a penance, eft cy difufe que ben les tue fans a'ver [ 180 J 
regard as conditions des perfons, iffc. This author, as hath been faid, 
writeth of the auncient law long before this ad, as he himfelfe 
teftifieth in the beginning of his bpoke. He calleth this punifh- 
ment of paine forte et dure (the penance) becaufe it is the greateft 
and moil fcvere penance, and paine of ail other, and fo it is com- 
monly called in our books. 

CAP. XIII. 

T?T leroy defende^que nulne rav'ife AND the king prohibiteth that 

ne pr eigne a force ( i ) damafelle none do ravim, nor take away by 

deim age (2), ne per fon gree^ ne fans force, any maiden within age (neither 

fon greej ne dame ne damafelle de age^ by her own confentjnor without) nor 

nauter feme mauger lefoen. Etfjk ul any wife or maiden of full age, nor 

le face^ a le futt celuy que fuera deins any other woman againft her will; 

les ^ojours^ le roy luyfra common droi^ and if any do, at his fuit that will fue 

ture. Etfi nul commence la fuit deins within fourty days, the king {hall do 

les 40 jours^ le roy fnera^ et ceux queux common right ; and if none comrnence 

// irovera culpables^ ihaveront la pri^ his fuit within feurty days, the king 

fonment de ii, ans^ et puis ferront rentes^ fhall fue ; and fuch as be fpund cul- 

a la volunt le roy^, et fils neient dont pable, fhall have two years imprifon- 

eftre rentes; foient puniesper plus longe ment, and after fhall fine at the king's 

prifonmenty folonque ceo que le trefpajfe pleafure ; and if they have not where- 

demande. of, they fhall be punifhed by longer 

imprifonment, according as the tief- 

pafs requircth. 

Cap. Itlncris. 155. 4 E. i. OfHc. Coronatoris. Vide Pafc. 6 E. i. Rot. 4, in Banco Lane. W. 2. 
13 E. J. ca. 34. 6 R.2. ca. 6. 4& 5 Ph. & Mar. ca. 18. iSEliz. c. 6. Regifl. fo. 97, (22 Ed. 4. 
22. I Inft. 123. b. 2 Inll. 180. 2 Rep. 37. Hob. 91. 13 Ed. i. ftat. i. c. 34. 6 R. 2. c. 6.) 

For the better underftanding of this and other flatutes concern- 
ing rapes, it is firft to be feene, what this word [rape] doth fignifie, 
and fecondly, what offence rape was at the common law before 
this ftatute. 

This is well defcribed by the Mirror, Rape folonque le <uolunt del Mirror, ca. i. 
tftatutt eft prife pur un proper mote done pur chefcun afforcement de fjm, § ii« 
de quelle condition q, el foiti but better in another place, rape is. See the firft part 
when a man hath carnall knowledge of a woman by force, and of the Imtitutes, 
againft her will ; and, as the Mirror faith, it is a proper word; and y^*^^^^*^^ j^^^ 
rafere to ravifh legally fignifieth as much, as carnaliter cognofcere, cap'.*^RSpr. 
8 and 9 li. 4. 26. 
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and cannot be expreffed in legall proceeding by ether words, zi 
clfewhere hath been faid. 

The offence is called raptus, and the offender raptor. This of- 
fence was felony at the common law, but had k punilhment under 
fuch a condition as no other felony had ^he like, that I have read 
of J for firft, divers of our auncient authors, that wrote before our 
flatute, agree, that of old time rape was felony, for which the of- 
fender was to fufFer death, but before this aft the offence was made? 
lefTer, and the punilhment changed, <viz, from death, to the loffe 
of the members whereby he offended, <viz, his eyesi propter a/pec- 
turn decor is, quibus fvirginem concupivit, Amittit etiam tefticulos, qui 
calortm ftupri induxerunt \ fo as it was no felony at the making of 
this a£t : and in thofe dayes if the offender in the appeale brought 
by her, that was raviffied, had been condemned by the country, 
without any redemption he ftiould lofe his eyes and his privy mem- 
bers, unlefle Ihe that was ravithed before judgement demaunded 
him for her hufband ; for that was onely in the will of the woman 
and not of the man : for if (fay they) it fhould have been in the 
will of the man, this inconvenience might have followed, that a ri-^ 
baud, or a rafcall flave might ravifh a noble-woman, and by occa* 
fion of one ihamefull pollution, perpetually to defile her, and to the 
difhonour of her houfe to take her to wife. 

But admit that the raviftier had been a nobleman, and the woman 
raviftied bafe and ignoble, it might be thought that the like incon- 
venience might follow, if in that cafe the woman fhould have the 
eleftion. Refp6nfio\ quod five 'vir nohilis, fi've ignolnlis fit, ^voluntas 
femper erit fcemina, et ehSiio ; quia quod efi in fosmina 'voluntdrium, 
in 'viro erit neceffariutn, ut membra fua redimat ex necejjitate : cunt 
igitur mulier habeat eleBionem, et fpreto judicio petit eum in *virum, 
conceditur ei de gratia domini regis ohfa'vorem matrimonii. 

And herewith agreeth the Mirrour; that before the time of our 
king Edw. the i. the puniihment was by caftration and putting 
out of the eyes of the offender, &c. but of ancient time at the 
common law it was death at the eledtion of the fingle womanf 
raviffied. 

And that alfo was the law amongll the Romans, for Seneca faith, 
Rapta raptoris aut mortem, aut indotatcis nuptias optet : upon which 
law there arofe this cafe, Una noBe quidam duas rapuit, altera mor^ 
tern cptat, altera nuptias : there the cafe is largely and doubtfully 
difputed, which in our law would make but little queftion ; for 
though the one for the offence done to her might take him to 
her hufband, yet fhall he fufFer death according to the law for the 
offence done to the other. 

Now let us heare what the law was herein before the conqueff, 
^li *viduam per njim ftuprarit proprii capitis afiimatione compenfato, 
nee mitlori conditione qui 'uirgini 'vim intulerit. S!ui per *vim pagani 
hominis ancillam ftuprarit ^ pagdno foV fenos numerator et 60 pr^eterea 
fol^ muldator : fir^vus autem fi J'er'vulam ftuprarit, 'virga ^irilis ei pr^e- 
ciditori qui teneyte atath 'virginem ftuprarit, eadem lege tenet or, qua 
is qui adultam comprejjtrit. 

And if the lord had ravifhed his niefe or bondwoman, fhe might 
have had an appeale of rape againfl her lord, as at this day fhe 
may. 

And the punifliment abovefaid, t/k. the lofTe of the faid mem- 
bers in fuch fort, as Bradon exprefled the fame, continued untiU 

the 
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the making of this ad ; the purpofe of which adt was once agaioe 
to change the paniflunent. and yet to make it lefler, that is» to 
make it puniOiable by fine and imprifonment at the kings fait, 
if (he porfaed not her remedy within forty dayes^ as by this aft 
appcareth. 

But it is not eredible what ill fncceiTe this a£l, that mitirated 
the former punifliment, had ; for many ill difpofed perfons t^dng 
upon this occafion enconragement to follow the heat of hift, did 
many ihamelefle and fliamefuU rapes in barbarous and inhumane 
manner : as taking one example for all, Warren de Uenwicke ^»'' \^' «•»■ 
ravifhcd openly in the high way Matild the daughter of Syward !^Linc'r* 
de Warton, and after he came and defired to have her to his wife, 
which was granted by the juftices, and was affianced to her in open 
court. 

This crying fin daily increafing, our noble king, tenyeares after W. %. 13 £• t. 
this a€t, made rape by authority of parliament felony, as by the ^* ^^ 
ftatute in that cafe provided, appeareth. 

Now this that hath been faid doth agree with our books, and 
therefore it is hentdi^u txpo/uio^ when our ancient authors, and our 
yeare books, together with conftant experience doe agree : for if 
rape had not been made felonie by the fUtute of W. 2. but had 
been felony when that aft wa^ made, then Ihould the court of the 
Itet have enquired of it, as of a felonie by the common law ; but iS £. 9. Sm. dt 
feeing it was made felonie by ihat ftatute, it hath been often ad« ^^^ frtnc\ 
judged, that the leet cannot inquire thereof: for albeit it was once ^^^ ^' *^* 
felonie, yet the nature of the o£ence being changed, as is above- , r/^'i*Vh. 
iaid, to be no felonie, when another aft made it felonie a^aine, 7. 4. n h* 7. 
yet could not the leet enquire thereof, as of a felonie, which is 22. { 

worthy of obfervation. ^^^^> 3 El» a© »• 

More fhall be (aid of rape in the treatife of the pleas of the 
crowne, and when we come to the faid ftatute of W. 2. cap. 34. 

(i) Ne freigne a force.'] The taking away by force of a woman Regift. fo. 97. 
whatfoever * againft her will, albeit there be no jape, &c. is gene- »» ^» 4* »»• 
nerally prohibited by this aft, upon the penalty herein exprefl'ed. ^ *^' P** 49^* 

Deins age."] Here it ihall be taken for her age of confent, that ^**'' ^ ^K^S^ 
is 12 yeares old, for that is her age of confent to mariage; and 
the uking her away withJn that age, whether (he confent or no, 
IS prohibited by this aft. Whereof, notwithftanding all the above^* 
faid ftatutes, good ufe maybe made, becaufe it is general], and 
not bound with fo many fetters as fome of them be. See more 
hereof iji the third part of the Inftitutes, cap. Rape. 



CAP. XIV. 

^ T pur ceo que home ad ufe en afcun A ND forarmuch as it hath been 

pays de utlager les gentes appeaUs '^^ ufed in fome counties to outlaw 

de commandment {i)y force (2), aide perfons being appealed of command- 

l3)yOu de receipfment (4), detm mefme ment, force, aid, or receipt within the 

la tefMCy que home doit utlager celuy fame time that be which is appealed 

qui ejl appelle defait: purview ejl et for the deed, is outlawed; it is pro- 

commaunde per le roy^ que nulf nefoit vided and commanded by the king, 

11. Inst. utlage P "^ ^ ^^ 
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ytlage pur appile ie cimfnandernent^ that none ht outla'^ved open appeal of 

fprce^i aidcy ou de reeeiptntent^ jefque a commandment, force, aid, or receipt, 

taunt que lapteUee del fait (5) fort until he that is appealed of the deed 

attaint (6), ijjmt que ttn mefine ley Jhit be attainted, fo that one like law be 

de ceo per tout la terre (7}, mes cehy ufed tbcrela through the realm: ne- 

que voit appellery ne leJTa pas pur ceo de vertheleis he that will h appeal, (hall 

attacher fon appeUj al procheine coun^ not, by reafon of this, intermit or leave 

tie (8) vers ceuxy auxibien come vers offto commence his appeal at the next 

les appelles du fait : mes lexigent de county agamft themi> no more than 

eux demur ge (9) tanque Its -appellees de againu their principals, which be ap« 

fgit foieni attaints per utlagariey cu pealed of the deed; but their exigent 

aiderment. ihall remain until fuch as be appealed 

of the deed be attainted by outlawry^ 

or otherwife. 

tJtIage, utiagatus, eslex. Utiagafia, exiegalitas. Vide Lam^ inter legei Ed. Conf<((r« cap. 38. 
3. Part of the Inft. cf. Apt)e«j6. Un mefme ley. (9 Rep. f. X19. Plowd. 97. 2 R. 3. zi. 9 H. 7. 
19. 20 Ed. 4. 7^ 7H«4. ^6. Fits. Coson, lo. iz* 33. Raft. pla. f. 42. 47, 48.} 

3. Part or the Hcfc are acceffwies dsvid^ into two ports, w«, to acceflarle* 

^it ";. **'*""" before the iaft, and to acccflarics after tke faft. 
' ct Acc» . Againe, acce^ariea before tke faft arc divided into three 
branches : De commandemewtt f^ce^ et aid\ acceflaries after the fad^ 
' is only by recitement. 

(i) Commandement.'l Pr^eeeptum. Under this is onderftood all 
thofe that incite, procure, fet on, or ftir op any other to doe the 
. fafl, and are not prefent when the fa6t is done. 

(2) Force,] Fortia, is a word of art, and properly fignifieth the 

fumiihing of a weapon of force to doe the fad, and by force 

whdteof the £ad is committed, amd he that fumilheth st is not 

prefent when thef^d is done: for thefe two words^ prteceftum, et 

Braa. li. 3, fo. fortia^ heare wbat Bradon faith, UhifaShtm ntdltdn, ibi fortia nulla, 

^39- nee praceptum mcere debet. And againe, Fulnus, foriia, et praap' 

Mirr. ca \ ^^^^ generani un'tcum faStwn ; hon ejit <vulnus forte, fi non adfu^et 

^ ij] * fortia 'y nee vtdnus, nee /ortia, nifi fnecepyum preecejjijffet : and fonie- 

40 afl*. 25. times in a large fenfe is taken for any that is acceflary before the 

fad. 

- Fleta, li. i.e. 23. Et pQtefi quis cofporaliter occidi,faSlo, et lingua, 

{3) Jide,] Auxilium, Under this word is comprehended all 
perlbns counfelling, abetting, plotting, affenting, confenting, and 
encouraging to doe the ad, and are not prefent when the ad is 
done ; for if the party commanding, fumiihing with weapon, or 
aiding, be prefent when the ad is done, then is he principail. 
[ *^3 1 (4) Re/ceiiment,] This is underftood after the fad done, that is, 

%n\., ubi fupra. when One knowing the felonie doth receive the felon, and not 
onely conceale his offence, but favour and aid him, that he be not 
knowne, . 

In the preamble the inifchiefe is recited, that before this ad in 
fome countries it had been ufed to outlaw accefl'aries within the 
fame time, that the principail was outlawed. Ilere it is to be un- 
derftood, that in thole dayes moft appeals of death, &c^ were fued 
by bill in the county before the coroner, in which bill of Sppeale 
the appellant doth make a diilindion betweene the principail and 
43 ^'3 j7' the acceflary. And therefore this ad is incended of appealcs 
>*• 34- 4- commenced 
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commenced by bill, for in the appeale by originall writ, both prin- 
cipalis and acceffaries are generally charged alike, without any 
dilHnclion, who be principalis, and who be acceffaries, untill the 
plaintife maketh his counte, and therein he muft difHngiiilh them; 
but if the defendants in Aich an appeale, where Tome be principals, 
and feme acceffaries, make default, the appellant before the ex- 
igent ought to declare, to the end it may be knowne who be prin- 
cipals, and who be acceffaries, and to take the exigent on^ly 
againdthe principals, and continue the plea againft the acceffaries* 
untill the principals be attainted; for if the plaintife fhould pray 
an exigent againft them all, he is concluded afterward to charge 
any of them as acceffaries. 

This z6t was made in affirmance of the common law, and it doth 
not hold onely in appeals at the fuit of the party, but in indiftments 
alio at the fuit of the king : for it is an ancient and fundamental! 
maxime of the common law, juri non #/? confonumf quod aliquis ac^ 
cefforiits in curia regis con*vincaturf antequam aliqztis de faSivfiier* at^ . 
tin^us : yet if the acceffary wifl, he may pray prpces againfl: the 
enqueft before the principall' be attainted, for quilib'et poteft renun^ 
dare juri pro ft introduQo* 

(5) J^h^ lappellee del fait foit attc^tnt,'] If the principall wage 
battaile, and is flaine in the field, yet he is not attainted, but the 
judgement muft be, that he was vanquiflied ia the field. Idea con- 
Jideratum, quod fuf fer coll\ i^c. And this was agreed by the 
juftices, for otherwife in this cafe the lord fhould have no efcheat, 
nor any outlawrie could be fued by the appellant againft the 
accefiarie. 

Our adl fpcaketh appellee in the fingular number ; yet in an ap- 
peale brought againft two as principals, and againft another as ac- 
ceffarie to them, in this cafe both of them muft be attainted be- 
fore the acceffary be outlawed ; and if one of the principals be 
found not guilty, the acceffarie is difcharged, for the plaintife made 
hln acceffary to two> and therefore he cannot be found acceffery 
to one. But where there be divers principals, the appellant may 
have his appeale againft any one of them, and make the acceffary 
acceffary to him only, if he will, for the felonie is feverall, but the 
appellant cannot have feverall appeals of one death. 

In cafe of poyfoning, albeit the delinquent be not prefent when 
the poifon is received, yet is he principall, and fo the principall 
and acceffarie may be both abfent. 

It is to be obferved, that in the higheft offence, and loweft in- 
jury, there are no acceffaries, but all be principals; as in treafon, 
petit larcenie, and trefpaffe. 

And in one cafe of felonie all be principals as w^ll before as 
after, though they he abfent at the doing of the felonie; but that. 
is fpecially provided by the ftatute of 3 H. 7. cap. 2. of taking of 
^omen againft their wils, &c. 

(6) Soit attaint,'^ That is, have judgement in cafe of felonie 
for the felonie ; for if the principall be convidl by verdidl, and 
prayeth his clergie ; or if the principall upon his arraignment 
confieffe the felonie, and before judgement obtaine a pardon, the 
acceffarie is thereby difcharged, becaufe the principall was never 
attainted, as our ftatute fpeaketh ; and To it is if the princii-ali • 
die before judgement, or upon his arraignment ftand mute. And 
thefe cafes have been according to this declaratorie ad well re- 
folvcd, wherein there had been great variety of opinions* 
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• [ 184 1 



184 Wcftm. primer* Cap. 15^*^ 

* R. 3. fo. ai. If the piincipaQ be erronioufly attainted^ yet this erronious at- 
^^ tainder is witkm this ad, for the acceilary fhall not take advanuge 

of the error, but the principall onely. 

And note, that the attainder of the prindpall mail be in the 
lame fuit where the acceflary is alfo to be pat to anfwer ; and 
7 ^ 4- 47* therefore if the principall be attainted of murder at the kings fuit, 
9 H. 7. 19. b. ^^^ ^^j. ^^ ^^^ bring an appeale againil the prirxipall and ac- 
ceflary, the principall plead the former attainder, the acceflary 
ihall not be put to anfwer, and yet the principall is attainted. 
40 aft p. 8. Xhc experience and courfe at this day is, and warranted by good 

oH 4^^^' Ai^thority and reafon, that if the principall plead not guilty, the 
fo, i^ Scigl ^ acceflary fiiall plead not guilty alfo, and may be trved by one in- 
Zanclun cafe, quefl ; bat the charge of Uie jury is, that if they find the principal! 
not guilty, they fli^l find the acceflary not guilty alfo ; and this 
is for advancement of juftice ; m if there were no procurers be- 
fore, nor any receivers after, there would be fewer prmcipals. 
9 R 7. 19. But if the principal! plead not diredly to the felonie a plea to . 

bar the plainufe, zsoMterfoitj dtttaint^ or ungues accoufk,or the like; 
50 £. 3. 15, x6. there the acceflary .fliall not plead imtill that plea be determined : 
and foif the principall plead a plea to the writ, the acceflfary fliall 
not be driven to anfwer untill the plea be determined. 

For this word {attaint] and of attainders in deed and in law, fee 
the firft part of the Inftitutes, fed. 747* 

(7) Jfi/it que un mefiue ley fiit de ceo fer tout la terre.'] This is 
the honour of the law, when all the courts of juflice through the 
whole land, in a11 4care8 pronounce the law tanquam uno ore, which 
this branch doth airoe at in this particular caie, and ought to be 
obferved in 4^1 X)ther cafes ; lex una ore omnes alloquitar. 

(S) DeatacJber/pn appeale al procheine countie.] That is, to com- 
mence his appeale before the coroner at the next countie. 
Raft. p]« 42. 47, (9) Lexig^nt lie eux demurge, Sec."] So much hath been faid as 
4^- may ferve for the expofition of this ad, the refidue fliall be handled 

in the treatife of the pleas of the crowne. See the third part of 
the Inftit. ithifvpra. 



CAP. XV. 

Jp^ T pur ceo que vifcounts^ et <tuters A ND forafmuch as flier iffs, and 

( X ), queux cunt prlfes et retenus other, which have taken and 

en prifon gents rettes de felonie {2) kept in prifon perfons deteSed of fo- 

[et] 7neintfoit5 ount le£i p^r replevin lonv, and incontinent have let out hy 

ies gentSy queux nefont my reple^nfablesy replevin fuch as were not replevifable, 

et cnt detenus en prifon ceux queux font and have kept in prifon fuch as were 

replevifablesy per enchefon de gatgn' replevifable, becaufe they would gain 

/Ies unSj et de grever Ies auters^ et pur of the one party, and grieve the other ; 

ceo que avant ces heures nefuit my de- and forafmuch as before this time it 

ttrmine\2)[.certainment']queuxgente5 was not determined which perfons 

ftttffint replevifables (4), et queux nonj were replevifable, and which not, but 

forjfpris ceux queux fuiffent prifes (5),^ only thofe that were taken for the 

pur mrt de home (6), ou per commander death of man, or by commandment of 

ynenf Ic roy (7), ou de Us jujiicts |8), the king, or of his juftices, or for the 

Qu foreft; 
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ou pur la foreft (9): purview eft^ it 

per k roy commande^ que les prifoners 

queux font avant utiages (10), ^^ ceux 

queux eyent for jure la terre ( 1 1 ) j pro^ 

vours [17.)^ et ceux queux font prifes 

five mainer (13)1 et ceux queux ount 

debrufe la prtfon le r^ (14), larons 

apertment efcriis et notaries (15), et 

ceux que fint appelles Jesprovours tan^ 

que come les provours font en vie (fils 

ne foient de hone fame) (i6) et ceux 

queux font prifespur arfonfelonioufment 

fait {17), d« pur faux money (10), tf« 

fauxer le feale le roy ( I9)» ou excom-- 

mengeprife per prier* levefque (20), ou 

pur appiert melveift ( 2 1 ), ou pur trea-- 

fon que touche le rey {22) mefme^ ne 

foient en nul maner replevifabUs per le 

common brief e^ fie fans brief e (23): mes 

ceux queux font endites de larceny (24), 

per enquefts des vifcontSy ou des bailifes 

{2$) prtfes de lour offices^ ou per legier 

fufpeSiion^ ou pur petit larceny .^ que na^ 

mount oujler le value de xii, denier s^ fils 

ne foient rettes dauter larceny devant 

'ibeurcj ou rettes de receipt?nent des 



CCi 



laronSy ou des felons^ ou de commaunde^ 
ment^ ou de la force^ ou del aide de le 
felony faitj ou rettes dauter trefpaffe^ 
pur le quel un ne doit perdre vie ne 
member^ et home appelP de provour puis 
la mart le provour^ fil nefoit apert laron 
efcricy foit deformes leffe per fuffifant 
pleviny devant le vicont (26)5 dont le 
vicont voile refpondre (27), ^/ ceo fans 
rien doner (28) de lour biens pur la 
plevin. Etfi le vicont ou auter leffent 
per plevin uP^ que ne foit replevifable 
{2C))yfi ceo foit vicountyconflable^ou 
auter bailifedefee que eit gard depri^ 
fons (30), et de ceo fait attaint^ perdr"* 
le fee et baillie a touts jours. Etfi foit 
fouth'vicount ( 3 i )> conjlable^ ou bailife^ 
ou celuy que ad tiel fee pur garder les 
prifons^ et ait ceo fait fans la voluntfon 
feignioKy ou auter bailife que ne foit de 
fee^ eit lenprifonmmt de 3. ans^^ et foit 
rent a le volunt le roy, Et ft uC d^ 
teigne les prifoners replevifables^ puis 
que le prifaner eit offte fuffifant fuertyx 

il 



foreft; it is, provided, and by the king 
commanded, that fuch prifoners as 
before were outlawed^ and they which 
have abjured the realm, provors, and 
fuch as be taken with the inanour,and 
thofe which have broken the king's 
prifon, thieves c^nlv de&ned and 
known, and fuch as be appealed by 
provors, fo long as the provors be 
living (if they be not of good name) 
and (uch as be taken for houfe-burn- 
ing felonioufly done, or for falie 
money, or for counterfeiting the kind's 
feal, or perfons excommunicate, taken 
at die requen: of the bifhop, or for 
manifeft offences, or fortreafon touch- 
ing the king himfelf, (hall be in no 
wife replevi&bleby the common writ, 
nor without writ: but fuch as be 
indifted of larceny, by enquefts taken 
before (heriffs or bailiffs by their of- 
fice, or of light fufpicion, or for pet- 
ty larceny that amountedi not above 
the ' value of xii d. if they were not 
guilty of fome other larceny afore- 
time, or guilty of receipt of felons, 
or of commandment, or force, or of 
aid in felony done; or guilty of fome 
other trefpafs, for which one ought 
not toiofe life nor member, and a 
man appealed by a provor after the 
death of the provor (if he be no com« 
mon thief, nor defamed) fhall from 
henceforth .be let out by fufficient 
furety, whereof the fherift' will be 
anfwerable, and that without giving 
ought of their goods. And if the 
fheriff, or any other, let any eo a^ 
large by furety, that is not repleviwbW, 
if he be fheriff or conftable oi; ajtiy 
other bailiff of fee, which h^tb^ keep* 
ing of prifons, and thereof be attaint- 
ed, he fhall lofe his fee and ofHce for 
ever. And if the lender- fljeriff, con- 
ftable, or baiUff of fych as have fee 
for keeping of p^fons, do it contrary 
tQ the will of his ^ord, or any other 
baili^tjieing not of jfee^ they fh^all have 
three ye^s wnprifo^mcnt, and make 
fir\e at % Hip|'a pleafure. And if 
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il ferra en It greve mercy le roy (32). 
£t fit prent loure pur luy deliverer 
{33 \ il reniira le double au prifoner^ et 
inferjunt ferra en le greve mercy le roy, 
Jjc Fiiiibus levatis, 27 E. i. cap. 

13- 



.any with-hold prifoners repkvifable, 
after that they have offered fufficient 
furety, he fhall pay a grievous ainer- 
ciament to the king ; and if he take 
any reward for the deliverance of fuch, 
he ftiall pay double to the prifoner, 
and alfo fliall be in the great mercy of 
the /king. 

0«p. tttn. *Vet. Maf. Char. 155. 47 E. i. cap. 3. 43 H. €. cap. io. PL com. 67. (1 R^II, 
•734.. 192. a43S. iBro. Mainprife, ji. 56. 7S. Fitz. Mainpriic, J- 39* 40. Bro. Mampri-fe, 54. 57* 
59, .60. 75. 78.^^. 11 Rep. zr). Bro. Main. 6. 9. .19. 2a. 30.48. 50, 51. 53. 58. 63, 64. 73. g.i. 
j94* ^7^ I Builtr. 328. 3 Bulllr. XI3, zj £d. i. ftac. i. c. 3. 3 H. 7. c. 3. i & 2 Ph. & M« 
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Regift. 77. ^ 
J33. Brae. I. 3. 
X2I. 154. FJeta, 
lib. 2. cap. i. 
Biitton, fo 73, 
H». 43 E. 3. 
Coram Rege^ 



(i) Fi/counfs et autres,] That h to fay, fhcriffes atid gaolerg 
that have cuftody of gaples, fo as this aft extends not to any of the 
kings jufliiccs, or judges of any fuperiour courts of juftice ; firft, 
for that they being fuperidUrs are not comprehended in the gener aU 
words, as .often have b«en t^drved. 2. ^eux ount prifes tu retty" 
nui prifoners^ whkh judges doe not J. Bccaufe in thofc dayeis 
prifoners were commonly bailed by the kings writ de bomine repleg^^ 
and then alfo by the writ de odio et ati(h both wiiich were directed 
.to the (hpriffe. 

And here it is proved^ that it is an offence as well to baile a man 
not bailable, as to deny a man baile, that ought to be bailed; and 
the reafbn is yeelded wherefore the (herifFes and others did fo of- 
fend, bccaufe they would gaine of the one, and grieve the other, 
*i;/z. either for avarice, or for malice. 

(2) Gents, rets de felony, '\ In thofc dayes felony comprehended 
in it as well treafon (as in this chapter it appeareth) as homicide, 
rape, or burglary, robbery, arfons, and all larcenies and thefts ; 
fpr the word. and fignification, fee the firft part of the IniUtutes, 
fed. 745. 

,(3) A<vant ces beures ne fuit determine, $cc.'] Here is another 
mifchiefe recited, that it was not certainly determined, what peo- 
ple were replevifable, and what hot, within the generall words of 
the writ de homine repleg\ <viz. Pro aliquo alio retto, quare /ecundutn 
confuetudinem regni nonfunt replegiabiles, 

(4) Et queux homes fuer"* repk'vifables.'] This word [replevifable] 
proveth, that this aft intendeth what perfons were to be replevied 
by the common writ de homine replegiandoy which was direfted to 
•the iheriiFe unddr whofe cuftody the prifoners arc, and of whoofi 
this aft fpeaketh, and fo it appeareth by the Regifter : and re- 
plevy, or plevy is ttpplied tq the (heriffe to take pledges, and baile 
to the higheft courts of record. And the writ de fnanuc^ptiwe 
direfted to the fherifFe is grounded upon this aft, in wh^cb writ 
jiot onely replegiar* but manuaipere alfo is ufed. 

(5) For/pris ceux queuxfuer* prifes pur mort de home*] Here our 
aft firft fetteth downe what perfons were not baileable for certain 
offences by the common writ de homine repleg*, and they be in 
number foure. But by the auncient law of the land in all cafes 
of felony, if the party accufed could finde fufficient fureties, he 
was not to be committed to prifon, quia career eft mala manfio ; 
\mi afterwards it w^ 'provided by narliamcixt ^at in cafe of ho- 

jnicide 
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micide the offender was oot bailable^ for fo Glamrill faith* In cm- GUnv. 1. 14. c. 

nibus autem placitis de felonia folet Mccufauts pir pUgios 'dimiith frag' i* ^k 1 r 

ierquam in placko de homicidict^uhi ad terrorem alittr ftatutum eft, 121. ' 

(6) Pur mort de home.'] The death of man is fo odious in law, ac e. 3, 42. 
ihat, (as is abovefaid) by the commoii wirit ^e Iwmnti npUj^^ neither 28 £. 3. ^4* 
principall nor acceflary was repleviiabie. 40 E» 3- 4** 

(7) Per maundement U r^.] Per prspaptum regis. ^ |* 3* S^- 
1. * The king being a body pditique cannot command but by ^ Alr?44^37, 

matter of record, for rex pracipity et kx pratcipit are all one, for 12. ^^Aff.^L 

the king muft command hy matter of record according to the 41 Aff. 14. 

law. 7W.4.a7. 

2.^ When any judiciall a£l is by any a-ft of parliament referred |\,f g^ ^^' . 

to the king, it is underik)od to be done in fomc court of }«ftice a pj* Com^k?!. 

according to the law. And the opinion of Gafeoine chiefe juilice Sdgn. Bericleyes 

is notable in this point, that the king hath committed all his power cafe. & 217. ie 

judiciall to divers courts, fome in oae court, fome in another, &c. ^"*^^y "^^ 

And becaufe fome courts, as the kings bench, are ccram rege^ and -j*"ll ' 

fome coram jufticiar lis y therefore the ad faith, jft^r mamdement k rp^, b See before c. 4. 

ajid the next words be, ou Jejes jufticss, 2 R. 3. fol. 11/ 

HufTey chiefe jullice reported, that fir John Markham faid to i H-. 7, 4. See 

Jcing E. I. that the king could not arreft any man for fufpition of hereafter at tWs 

treafon, or felony, as any of •? his fubjedls might, becanfe if the king p^^^^ t* 

•did wrong, the party could not have his adion: if the king com. Coram Regd-^' 

maund me to arreft a man, and accordingly I doe arreft him, he Rot. 33. Jo. de 

ihal have his aSion of falfe imprifbnment agaiinil me, ajbeit he Bildeftons cafe, 

was in the ^ings prefence ; refolved by the whole court in 16 H. 6* *IP** JJ5* "J ^- ^• 

which authority might be a good warrant for Markham to deliver JJ* ftfi^iS*' 

1145 faid opinion to E, 4. Stamf. PI. cir. 

The words of the ftatute of i IL ^. cap. 12. are. Si non qui il/oit fz, e. Djer4 

■fer brief e^ ou auier maundement le roy ; aad it was refolved by all the ^ 5- Ph. & Mar. 

judges oV England, that the king cannot doe it by any commande- '^* MkL^^** 

* ment, but by writ, or by order, or rule of fome of his courts of ^^\' ^w^^^l^^ 

jullice, where the caufe dependeth, according to law. • Tr. 21 E.\, * 

Dominus rex de ali^uo coatemptu fibi ilUitSi aUutn judicem in regn^ Korf. Coram 

^uam ia curia /ua^ habere non debet. Vide Marleb. cap, I. RegcRoL 170. 

And Fortefcue fpeaking to the prince to inAru^ him againft he ^^r^l^* cap. i. 

fhould be king, faith. Melius enim per alios, quam per teipfwn judicia ^^f«fc. cap, 8, 
reddesy quo, proprio ore tiullus regum ^ngli/e ufus efty et tamen Jiia/unt L ^^7 -l 

omnia judicia regni, licet per mIios ipfa reddanturt ficut etjudicum olim 
J'entcntias Jofaphat ajjeruit effe judicia Dei* 

And Brafton. faith, J^ibil aliud poieft re^yl^u.quam qmd de jure 

P'f^A '' . ' ' ' ^ ' ^ ^^ 

So as, maiindement h roy is as much as to fay (as fome affirme) «**fr Char, 

as by the kings cGwrt of jullice ; •for all matters of judicature, ^*|*5 c-i^^* 

and proceedings in law arc diftributed to the courts of juflice, 38E.3. caiol 

and the king doth judge by his jullices, 8 H. 4. foL 19. & 24 H. 8. 42 E. 3. c 3. 

cap. 12. and regularly no .man ought to'be attached by his body» * E- 3- fo.2&3, 

but either by proces of la\y, that is {a* hatli beenc faid) by the SecMag. Charu 

kings writs, or by indidment, or lawful! warrant, as by many a^ "ge^ terrae.'^^ 

of parliament is manifeftly ena&d, and declared, which are but «* 8H.4. 19 

^xpofitions of Magna Cbarta; an^ all flatutes made contrary to Gafc. &24H. 

Magna Chart a^ wliich is /?;»: /^rr^*-, .from th.* making thereof untill *•"• '*• 

42 E. 3. are declared and ehadied to be void, and therefore if this ^ ^' ^* ^** '* 
a<^t of W. 1 . concerning t^^ extrajudicial! commandement of the 
king be againli Magna Cbarta, it is void, and all refolutions of 

P 4 ' "judges 
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jadges concerning ths commandemcnt of the king are to be un- 
derftbod of judicial! proceeding. 
BrUton, fo. 73. {%) Ou di les jufticts,'] Upon any caufc, whereof they arc 
* ;3-"- judges, appearing to them. 

2E.3. ca.9. (9) OufurUfireft^ And all thcfe flnire are particuhirly ex- 

cepced out of the common writ de homine replegiandoy that the ihe* 
riife in his county court, which is not a court of record, (hall not 
replevy any of thefe foure that are committed ; for example, though 
the party be committed by the perfonall commandement of the 
king, albeit the commitment be nidawfull, yet the flierife Chall 
not deal therein by the writ de homne retUgiando^ but the fuperiour 
courts at Weftm. upon a haheas corpus^ l^c. fhall doe juftice to the 
party in all thofe toure caufes; fo as Stamford, being well con- 
fidered, impugneth not in any fort this opinion, for his opinion 
extendeth only to the county court upon the writ de bomine refle^ 
>giandOi and not to the fuperiour courts. 

But £nce we had written thus much, and paiTed over ; fee the 
Petition of Right, a^wt 3 Caroli regis^ refolved by the king, the 
lords fpirituall, and temporall, and the commons in full par. 
liament. 

Now this a£l doth provide, that thefe prifoners hereafter follow- 
ing (hall not be replevifable neither by the common writ (that is 
the writ de homine repleg*, nor ex officio (without writ) by the fherifte 
or other gaoler, and they be 13 in number, and all thefe 13 are 
excepted out of the faid common writ by the faid generall words, 
nfiz. Fel fro aliquo alio retto, quare fecundum confiutudimm regni non 
font reflegtabiki. 
^E?'l)?c\% ^*®^ u Per/ens utlages.'] Perfon 8 outlawed are attainted in law, 
15 H.' 7. 9! *^^ therefore • arc not replevifable or to be bailed : for if a man be 
Britton, foi. 73. arraigned of homicide, and plead not-guilty, and is found guilty, 
♦ [ 188 J *nd For difficulty of clergy is reprieved, it was refolved by the 
juftices, that he was not bailable, for the intendment of the law in 
bails is, ^od flat indifferenter, whether he be guilty or no; but 
when he is convidl by verdift or confeffion, then he mu^ be deemed 
in law to be guilty of the felony, and therefore not bailable at all, 
a fortiori^ when the party is attainted in law. 
Braa. L 3. i»i. . And herewith agreeth Bra£lon, Nec/unt ilU qui culpahtles indent* 
»»• untur^ perplegios £mittendit ^c. And yet if the party upon the 

^ S* 1' l^ ^«A ^^^^£* plead mifnomer, or allcdge error, &c. he may be 
9H.6.fo.».. j^.j^^ ^ r 

(11) 2. ^ueux eientfirjure.'] They be alfo attainted upon their 

owne confeffion, and therefore not bailable at all by law. 

Brae. 1. 3. fo. ' (12) 3. Frovours.] The reafon wherefore provours or appro- 

»53 •*»» vours be not bailable is, for provours doe firft conftife the fcloi^y 

to be done by themfclves, and therefore they are not bailable, bo^ 

caufe It appeareth that they be guilty of the 6ft. 

(13) 4. Ceux qmu» font prijes ove ie mainer.'] For in this cafe 

nenfoat indifferenter, as hath been faid, whether he be guilty or no, 

being taken with the mainer, that ij with the thing ftolne, as it were 

Braa. 11. 3. fo. in his hand, aunciently called handjiabbend ; the like is aunciently 

154- called backberend, as a bundle or fardle at hi« back, which Brac- 

BriN fo 2». b. to„ u^g^,^ £q^ manifcft theft, furtum mamfefium, and fo doth 

^ ' * Britton. 

BraO. \. 3, 153. (,4) ^^ (^^^^ ^^ y^^ i^ prifo^ If re^] Here be tovo 

*• pffcnces : 1. His breaking of the prrfbn j for it is prefumcd, that 

J ^ 
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he that is innocent wSi never break prifon: and s. his fljtng 
Simafateiurfacimuy qui judtdtm fitgit. 

(15) 6. tamu i^rtmeMi t/cms it Mtniis.l Felons openly known i6B«4*5« 
and notorious are not bailable. 

(16) 7. Ceux queux fint afpilles des frwmtrs tanqne cttm Its M^ 
^mrsjM en v/# fj^z ne/oiemi de bmifmrnt.)^ The appeale of the 
approver b forcible againft the appellee, becaufe the approver 
confefieth hirofelfe guilty of the fame felony, and therefore it lerveth 
in nature of an indidment againft the appellee, fo long as the ap- 
prover liveth, onlcffe the appellee be of good fiime. Bat yet the »$ !• !• 4»« 
generall words doe receive qualification, for albeit the prover be 

alive, yet if the approver waive his appeale, the appellee ihall bee 
bailed, if no other appeale bee againft him. 

(17) 8. Ciux queux fint frifis pur arfin, feknioufmemt /kit.] ^^^l^J!^ 
Burning of houfes, &c. was felony by the common law, as it ap- ^** '^'^ "^ 
pearcth by this aft, and by our auncient authors, viz. Glanvill, the oiw. U. 14. % 
Mirror, Bradon, Britton :.^nd Fleta faith. Si quis sedes alieneu «#- i. cap. a. 
quiter et oh inimicitiam vel pneda caufa tempore pads comhufferit, €t Mirror, ca, i. 
inde con'vidus fuerit^ ^c. capitali debet fintentia puniri. And this 5^ *^,j^^ 
feemeth to be the law before the conqueft: ^ Incendiariis capitis Brt€t. U 3. fo, 
fesna efto. And againe, *> Sane quidem teSorum excifiones et incendia, j ig. 
'aperta compilationes^ aedes manifeft^e^ dominorumque proditores fiiiera Brit. fb. i6. 39. 
funt jure humano inepcpiabiUa. ^^'•^•' "• **^* 35- 

(18) 9 Ou pur faux money,] This appeares to be treafon by the J^H.7'. i. 
tommon law. Glanvill, lib. 14. cap. 7. Brafton, lib. 3. fo. Il8. « inter ligci 
Britton, fol. 16. Fleta, lib. i. cap. 22. Mirror, cap. 6. Ethdftan?. 

Prseterea autem flatuimiis, ut unus per omnem ditionem noftram atqui [ 1^9 ] 
idem Jit numrnus, eumque nemo extra oppidum cudito, atqui fi moneta* *• Xnt* legei Ct» 
riorum quifq\ nummos corruperit^ ei manus fielere *violatapr€tciditor. """• 
See the third part of the Inftitutes, in the expolition upon the fta- Int. legei Ethel, 
tute of 25 E. 3. c. I . of Treafon. ^"^^ '^^•• 

(19) 10. Oa^^wwe^r/^y^fl/^/Vrey.] This was alfo treafon by the 
common law, as it appeareth by the laid ancient authors. 

And both thefe were declared to be high treafon at the common 
law, by the ftatuteof 25 E. 3. cap. i. Sec more hereof in the third 
part of the Inftit. ubifupra. 

(20) II. Ou excommenge prifi per prier del eve/que,'] That is, he 
that is certified into the chancery by the biftiop to be excommuni- 
cated, and after is taken by force of the kings writ of exeommuni" 

tato capiendo (which is fo called of words in the writ called a Sig^ BraA.I.5.f.4ot, 
nijica'vit) is not baileable, for in ancient time men were excommu* 409- Pier. U. 6. 
nlcated but for hercfies, propter lepram anim^^, or other hainous 5.*Ef ^^**{|** 
caufes of ecdefjafticall conufance, and not for fmall or petie caufes ; ool^lud.^ 
and therefore in thofe cafes the parti e was not baileable by the n. », cap. 31I 
iheriffe, or gaoler without the kings writ : but if the party offered 
fufticlent caution de parendo mandatis ecckjia in forma juris , then 
Ihould the party have the kings writ to the biftiop to accept hit 
caution, and to caufe him to be delivered. And if the bi(hop will 
not fend to the flieriffe to deliver him, then (hall he have a writ out 
hS the chancery to the iheriffe for his delivery : or if he be ex- 
communicated for a temporall caufe, or for a matter whereof the 
rcclcfiafticall court hath no conufaunce, he ihall be delivered by 
the kings writ without any fatisfadion. 

(2i) 12. On pur apert malveiji.y Or for open or maoifeft of* 

fenccf. 
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iences. For, as hath hcene faid^ baile is quando Hat iudiferMUr, 
and not when the oiFence is open and manifeft. 
Bfit to* 75. (22) 13. Ou pur treafim que touche U roy."] Britton> who wrote 

after this flatute, faith, ^eux fin replevifabUs, et qutux non, a<vo»s 
dit in nous ftatutts* Et Qufitr ceo tu fint m^ reple^vifahUs encUtes ou 
appeoUi di compaffewient de uoftre mortpficome deftus eft dit, ne ceux que 
font pri/es per judgement de nous jufiicest iffr . 

For by the common law a man accufed or indided of high trea- 

fonder of any felonie whatfoever^ was bayleable upon good furety; 

for at the common law the gaole was his pledge or furety that 

Glanv.?!. 14 CI. could find none. And thLs^ appeareth by Glanvill, who faith. Is 

ic 3.4X)afl.p. 33. ^^ accufatur, ut pr^iximus, per plegios fid'vos et ficuros filet atta* 

cbiari, aut fi plegios non haJbuerit^ in carcerem detrudi : fo as a man 

by the common law was baileable for' any offence, until! he were 

convidled : and this feemeth to be the eld law of the land before 

Int. leges Ethel- the conqueft, ^iz* lagenuus qui/que fideji^res, qui enim (fi quandg 

•^ regit, ^.^ critaen fuocetur (jusfium cuique trihuere quam par(UiJJimum fore pr^e^ 

fient, fidijfimos adbibeto. 

- (23) ^^ fiient in nul manner replevi/ables per le common briefer ne 

fauns brief eJ] That is, the iheriffe fhall not replevie them by the 

common writ de hamine replegiando^ nor without writ, that is, 

ex officio: but all or any of thefe may be bailed in the kings 

bench, &c. 

(%^) Mes ceux queux fint endites de larcenie,"] Latrocinium, l^rci* 

nium, /. furtum, theft : and this slA dividetn Urcenie into two 

kinds i fc. grand and petit; grand larcenie is when the thing ilolne 

f is above the value of xiu d. oufier le value de xii, d, as our aft 

fpcaketh : and petit larcenie is when it is of the value of xii. d. 

or under. And the things ftolne are to be reafonably valued, for 

the ounce of filver at the making of this a^ was at the value of 

[ 190 ] XX. d. and now it is of the value of v. s. and above. 

Rcgift. 269. Eft enim furtum de re mefgna, et re par^a : pro minimc tamen la- 

B "ft Vh ^ f^ trocinio 1 2. denariorum^ et infra, nullus morte condemnetur, l^c. ex plu- 

1 so I CI. ^ °* r (dit ate tamen et cumulo modicorum deliQorum poterit capitalis fententia 

Britt. io. zz* 45. generari : And this is good law at this day, and approved by many 

Fortcfcueca.46. authorities. 

8E 2.coro.404, (^^j Per enquefts des vifiounts ou des bailijfes. Sec.} That is, of 
tl 2zlir.^\ fheriffes in their tourncs, or lords in their leets, or thofe that have 
Trl 2i*E. -Icol infmgthiefe and outfangthiefe, &c. 

r4in r^e Rot42. Here our ad {Jetteth downe feaven kinds of offenders that may 
la's. 4. 14. be bailed. 

1. Perfons indidied of larceny before the (heriife, &C| yet tliis 
Rcgift. 83. 268. is fo expounded by the Regiiler, that they be of good fair.e. , 

2. Jniprifoned for light fi^picion. Here is added alio, dum ta^ 
• men borne famafunt, 

3. For petit larceny, which doth not amount above, the value 
of xii, d. if they be not charged with other Jarceny. 

F n' B "- ' ^"^* ^' Accufed for the receiving of thieves or felons. 
i-o. ^^^' 5' ^^ of commandement, forccj or aid of the felonie done. 

^ ' ' 6. Or accufed for other trefpaffc, for which a mau ought not to 

lofc life or member. 
r N C ubi luo 7* ^* ^^ appellee of an approver after the death of the ap- 

** prover; and upon our aiSl is t.hc writ de manucaptione grounded, 
which aiaketh mention thereof. 
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(£6) Suit deformes leffe per fuffifant pU'vin devant U ^Ifcmmt^ 
TlLa.c is to be anderftood where the indi^ment was taken before 
the IherifFe in his tourne, for there he was judge of the c&aie> far 
other prifoners could not be bayle without writ : and if the fheriffb 
having fufficient furety offered unto him, refufed to bayle him, 
he (hould have a writ de manucaptione direfted to the (heriffe to 
take pledges of him; and if the bailiiFe of a hundred (which is 
intended of a fteward in a leet) refufed to take pledges of one 
indifted before him, tlie prifoner fhould have had a writ de manu" 
€aptione to the (heriffe to take pledges of him ; and all this ap- 
peareth by the writ de manucaptione. But iiiioe this time (to ^Qpeak 
once for alj) this writ of manucaptione is taken, away by the J^tutc 
of28E. 3. 

The ftatute of i & 2 ?hil. & Mar. concerning haylement by 
juftices of peace, hath rdation to our aft, wiiich hath made me the 
longer in explaining hereof. And fee the ftatute of 2 & 3 PhiL & 
Mar. concerning that matter. 

(27) Fer ft^cient plevin dent ie wijcmnt *voiUe re^onder,^ Tfcey 
which take pLedges, ought to take iiiificient pledges, for whick 
ifeey will anfwer. 

j(28) Et ceo fans riens doner, "] For neither the 0ieriSe, nor odaer 
of the kings officers could take any thing lor doing his o£ce» 
Fide cap. 26. 

(29) Et fi le <vrfcount ou outer UJfent per plevin. ul que m fiit 
fU'vi/aBle,^ Ou auter. This is expounded by the words following. 

(30) Si ceo fait *vifaounty ccnfiabki ou outer bailife de fee que eit 
gard de prifoners.'] So as at this time there were ftieriffewickes in 
fee, and conilables and bailiwicks in fee, which had the keeping of 
prifons : thefe being attainted of letting to baile of any prifonier 
j[iot baileable, (hould lofe the fee and bayliwicke for ever : and upon 
office found, the king (hould have the inheritance of the office in 
Jiim to be grantable over. 

(3 1 ) Et ft fait fouth 'ofcounty &c.] Here it appeareth, that under* 
fceritfes are of greater antiquity, then fome have furmifed. 

Note, the a6l of tho, under -iheriffe or other under baylie without 
the aflent of his fuperiour is no forfeiture of the fee, or bayliwick 
of his fuperiour, though io many other cafes the fuperiour ibaU 
anfiver for his deputie. - 

(32) Et fal deteine les prifoners repU'vifahles tuis que le prybmr fU 
0re fuffifant furetie, il ferra en le gre've mercy le royJ[ Here It ap- 
|)eareth, that to deny a man plevin that is plevifable, and thereoy 
to detaine him in prifon, is a great offence, and grievpufly to be 
puniflied. 

(33) Et fi il prift kuer pur luy deliverer,'] And if the fheriffe, 
&c. take any reward for his deliverance, the party (hall recover 
double the value, and alfo he (hall be in the great mercy of the 
king, f^ide cap. 26. 

There be many ftatutes made fince our a6l, that doe prohibite 
baile or mainprife in very many cafes, and alloweth the fame in 
many other, which tend not to the expoiition of our aft, and doe 
belong to another treatife, and therefore we omit to fpcak of them 
^ny farther in this place. 

See the ftatute of i £. 4. cap. 2. that.upon all prefentments and 
fndiftme^its taken before any (heriffe pr other in their tournes, 

leets. 
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leets, or Iaw»dayes> they (hall have no power to attach, arrefl, or 
put in prifon any perfon (b prefented or indided, but that the fhe* 
riffb ihall deliver all fuch prefentments aad indi^ments to the juf- 
tices of peace at their next feflions* 
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.^^^N droit de eeo que afcun gents par^ JN right thereof, that fome perfons 
■^ nounty et prendre fount les avers take, aiid caufe to betaken, the 

des aUterSyet tes cbafent bors delcoun-' beafts of other> chafin? them out of 

tie eu Us avtrs fueront prifes : pur^ the fhire where the beafts were taken; 

ntiiw ejiy que nul defornus ne leface. it is provided alfo, that none from 

Etji ul U fetcey foit grevement rente henceforth do fo; and if any do, he 

folonque ceo que eft contenue en les ef- ihall make a grievous fine, as is con- 

tatutes de Marleb. cap. 4. faits en tained in the ftatute of Marlebridge, 

temps le roy H. pier le roy que ore e/f. made in the time of king Henry, fe- 

Et per mefmekfttaner foit faits de ceuxj ther to the king that now is. And 

queux parnoHt les avers a tort^ et queux likewife it (hall be done to. them which 

jhnt diftres en auterfee^plus grevement take beafts wrongfully, and diftrain 

fiient punieSjfi le maner de trefpas le out of their fee, and £hall be more 

demaund. grievoufly puniihed, if the manner of 

the trefpaus do fo require. 

Vide Flet. lib. 2. c. 40. 30 afl*. 28. (i H. 5. 3. 7 H. 7. f. i. 52 H* 3. c. 4. i & 2 Ph. & M. 
c. 12. Regift. 183.) / 

This ftatute confifteth upon two branches : the firft is a confir- 
mation of the ftatute of Marlebijidge, cap. 4. and the fecond 
branch is a confirmation of the ftatute of Marlebridge, cap. 2. & 15. 
where you may reade the expofttion of them : Oncly thefe dif- 
ferences I obferve betweene them, that Marlebridge, ca. 4, fpeak- 
eth onely of diftreiTes, and our a£b fpeaketh of all manner of 
takings. Marlebridge prohibiteth diftreflTes generally; our a6t» 
Vide Ctp. IBn. of beafts^ and goeth no farther. Marlebridge fpeaketh of dif- 
Vee. Mag. Char, trefles which he hath taken; our ad which he hath taken, orcaufed 
'*• *55« to be taken. Marlebridge, cap. I5.excepteth the king and his 

minifters, &c. which our ad doth not, but yet by conftrudion of 
13 £. 4. 6. ]aw tlury are excepted, becaufe the king might doe it by his pre- 
rogative. 
Fleta uM fop. Xhis a£t Fleta reciteth in this manner: Provt/um eft quod nuUus 

r 192 1 eeveria eJiena caplens per ft^ *vel per fuos notos -vil ignotos extra conCf 
imquocetptafuerintffugare prtefumat,^c. 
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p VR VIE W eft enfemntj que ft 
ul deformes preigne les avers aes 
outers^ et les face chafe en chaftell^ ou 
en forcelet (i), ^^ illonques dedeim U 
clofe du chafteU^ ou de forcelet les de^ 
teigrC encounter gage et pledge^ pur que 
les avers ferrontfolempnanent demandes 
per vifc\ ou per auter bailife le roy a 
lafuitdelpPy le vtfc* ou le bailife prife 
9ve luy poyar dejon countie (2)yOude 
fa hair J et voile affaier defaire de ceo 
repp ( 3) des avers a celuy que les aver' 
frifcy ou a fon feigniourj eu as auter s 
des homes fonfeigniour quicunque queux 
font troves en le lieuj ou les avers fue^ 
ront enchafes, Et fi home luy deforce 
adonques de la deliverance des averSy 
eu quel ne trove home pur le feigniour^ 
ou pur celuy que les aver* prife que re^ 
fpoigrP etface le deliverance^ apres ceb 
que lefeigniour^ ou parnour^ per vi/c* 
ou per hailifey ferra admonift de faire 
la delivemnceyfi fait en paySy ou preSy 
ou la ou il purra per le parnoury ou 
per auters des fees covenablement eftre 
garnie de faire le deliverance^ filfuit 
hors de eel pays quant le prife fuit fait ^ 
et neface adonques maintenant les avers 
deliver^ que le roy pur le trefpai et pur 
U defpite^face abate le chafte% ou lefor*^ 
celetfafls recoverie{^) : et touts les dam' 
mages que le plaintiff aver a refceve de 
fes aversy ou defon gainage difturbe ( 5 ), 
Qu en auter maner puis U primer de^ 
maund des avers fait per U vic\ ou 
per le bailife^ luy foient refiores au 
double^ defetgnieur eu de celuy que les 
avers aver* prife^ fil eit di quey^ etfil 
neit de quoy^ refpeigr^ le feignieur quel 
heure^ et en quel maner deliverance foit 
fait apres ceo que le vicount eu le bailife 
ferra venue pur la deliverance faire, 
Etfoit afcavoircy qtu la ou U vie* dcvet^ 
faire retume del brief e le roy eu bailife 
iefeigniour du cbajlelly eu leforceUtj 

eu 



T T is provided A(Oy that if any from 
henceforth take the beafts of 
other, and caufe thetn to be driven 
into a caftle or fortrefs, and there 
vrithin the clofe of fuch caftle or for- 
trefs do withhold them againft eaee 
and pledges, whereupon the beafts be 
folemiily demanded hy the iheriff, or 
by fome other bailiff of the king's t 
at the fuit of the plaintiff, the (heriff 
or bailiff, takine with him the Ppwe^ 
of the fhire or bailiwick, do aflay to 
make replevin of the beafls from him 
that took them, or from his lord, or 
from other, being fervants of the lord 
( whatfoever they be) that are found in 
the place whereunto the beafts were 
chafed^ if any deforce him of the de« 
liverance of tne beafts, or that no man . 
be found for the lord, or for him that 
took them, for to anfwcr and make 
the deliverance, after fuch time as the 
lord or taker fball be admonifhcd to 
make deliverance by the fhtriff or 
bailiff, if hcL be in the countrey, or 
near, or there whereas Jhe may be con- 
veniently warned by the taker, or by 
any other of his to make deliverance; 
if ne were out of the countiey when 
the taking was, and did not caufe the 
beafb to be delivered incontinent, 
that the king, for the trefpafs and de- 
fpite, (ball c»ife the fatd caftle or for* 
trefs to be beaten down without re- 
covery; and all the damages that the 
plaintiff hath fuftatned in bis beafts, or ' 
in his eainure, or any ocfaerwife (after 
the firft demand made by the (heriff or 
bailiff) of the beafts, (hall be reftored to 
him double by the lord, or by him that 
took tbebeafis,if behave whereof ; and 
if he have not whereof, be (hall have 
it of the lord, at what time, or in 
n^ hat manner the deliverance be nude, 
after dias the (bcriffe or bailiff (hall 

comr 
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eu a outer a que feturne de brief e le roy 
itppent^ ft le hailife de eel franchife ne 
face U deliverance^ puis que le vtcount 
aver* le return* a luy f ait j face le vi-* 
count fin office fans delay (6), et fur 
lavavtdit peine* Etper mepm h maner 
feitfakt la deliver ance « ptr attachment 
di pleint fait fans brief e^ et fur mefme 
la peine {^)* Et ceo face a entender 
per tout An ou le brief e le roy court. 
Rtficeefnt en le marcbe de Gales (8), 
em aibrSj la oule brief e le roy ne court 
myey U roy que efl foveraigne feigniour 
entfrm droit (9) a ceux qneux pleindre 
fe vawlromU 
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come to make deliverance; and it i$ 
to wit, that where the (heriff ought to 
return the king's writ to the bailifFof 
the lord of the caftle or fortrefs, or to 
any other, to whom the return be- 
longeth, if the baitiff of the franchife 
wUlnot make deliverance after that 
the {heriff hath made his return unta 
him, then (hall the fherifF do his'oiEce 
without further delay, and upon th^:: . 
forefaid pains : and in like manner d&^ 
liverance fhall be made by attachmenC 
of plaint made without writ, and upon 
the (ame pain« And this is to be in-«. 
tended in all places where the king's> 
writ lieth. And if that be done in the ^ 
marches of Wales, or in any other 
place where the king's writs be not 
current, the king, which is fovereiga 
lord over all, fhall do right there waXs^ 
fuch as will complain* 

(51 H. 3* c« 3* ij£d# I. itat. i. c» 39. Regift. 85. 52 H. 3* c. 2x-) 

Vidff MarJl>. The raifchiefe before this aft was, that in the irregular time of 

52 H. 3. ca. X. H, 3. great men, when they took a diflrefle of the beads of their 
tenants or neighbours, that fcrved for their tillage or hufbandry, 
to prevent the fpeedy courfe of jjiftice, and to enforce the owners 
of the beafts for neceffity to yeeld to their defire, would drive the 
hearts into a caftle or fortrefle, and there detaine and keepe thent 
againfi: gages and pledges, fo as no replevy could be made accord- 
ing to the ordinary courfe of law ; for that in cafe of a fubjeft he 
could not break the caftle or fortrefl'e, but the flicriiFe was to re- 
tourne a^ueria elo»gata, and thereupon the owner was to loie the 
life of his beafls of long time. Sut this aft giveth remedy, that 
the fherifFe taking with him the power of the county may make re- 
plevin, as by the body of the aft aj^eareth. 

( J ) Cbaji in cajlel ou en forceletJ\ And fo it is, if he that dii!:rain 
chafe the diftrefie into any other houfe, park, or other place of 
ftretrgth, the iheriffe to make replevin may by force of this aft 
breate the houfe, caftle, or fortrefTe, park, or other place of ftrength 
by force of this aft, at the fuite of a fubjeft. 

(3) Pur qu$ Us avers ferromt folempnement demandes per ^vi/cont, oia 
outer hu'tUfi le roy a la fute del plaintife. Is <uifcota ou le hailife prije 
o*ue luy poyar de fon county, &c.] Nota, every man is bound by the 
common law to aHift not cnly the iheriffe m his office iox the execu- 
tion of the kings writs (which are the commandements of the 
king) according to law ; but alfo his baily, that hath the fheriffe* 
warrant in that behalfe, hath the fame authority, which his mafter 
the iberiffe hath, for the Iheriffe cannot doe all himfelfe, and if 
they doe it not being required, they fhall be fined and imprironed; 
but this i$,fo to be undcrftood, where the ftierifPe may lawfully do 
it, and that before the fheriffe doth ufe any force, he onght (as 

our 
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our aa teacheth) to demand according to the law the goods ta be ^ 

delivered, fo as replevy might be thereof made, for fequi dtiut p9* 
ientia mandatwm tegis, non frmederei force ©ught td follow, and not 
to precede the commandcmcnt of the law^ 

B radon who wrote before this ad fakh, Et fi \nActcdntts\ di* Braa. li. 5. 442* 
qtiem in*venerit rejfjknttmt srffkmftis ftam (fi 9pm fuiritjfmlhtbm et t; ,. ^ 
iiheris heTninihus de com* ad fufficientiam capiat atrpera bomivnm re*- *^ ***•'' *" 
Jifttntmm, et illos in prifirrajkhjo cuftodiasty donee dominus rtx inde prw* 
ceperk *voltmtatem fuam, ^c. 

And our ftatutcs of W. 1. W. 2. and Markbridgc are all in aP- W. i.e. 9. fc 17. 
firmance of the common law in that point, faving for breaking of W. ». ca. 29. 
the caftle, fortrefTe, honfc, &c in cafe of the fubjed; ia which ^^^^mI'^^^. 
cafe our aft giveth renoedy. - , . ^ ubi fupra. 

If any man, how great fbever, might have refilled the ftieriHe in 3 H. 7. il 1^ 
executing of the kings writ5, then had it been a good retOBrn for " H. 7. 17. b. 
the Iheriffe ta have retourned fuch refiftancc, but as the ftatnte of 
W. 2. faith, ^od hujufmodi re/}mnfto multum redundat in didecus do-- W. a. ca. 39. 
mni regis et coronet Jkay and that which is in dedecus domini regis ^ 
l^c. is againft the common law, therefore of neceffity, if need be, 
for the due execution of the kings writs, the fiicriffe may by the 
common law take pojfe comitatus to fupprefle fttch unlawfull force, 
iind refiftance. 

R. did graunt and render lands by fine to. I. I. fned the kings f '94 1 
writ to the fherifFe to deliver feifin, the fhcriffe retourned, that he »92« *• ^»'' 
could not execute the kings writ for refiftance of B. and others Execution 24. 
an known ; and becaufe the (heriffe tooke not the power of the 
county in aid of the cxecotion, as the ftatute willeth, he was amer- 
cied at xx. marks, and an attachment awarded againft B« and the 
reft, &c. 

And it is holden for a maxime of law, that it is not lawfull for 8 E.». tit. 
any man to difturb theminifters of the king in the due execution' Exwation aja. 
of the kings writs, or proceiTe of law. 

Now befides the warrant of the common law, the fheriffe hath 
his letters patents of affiftance, whereby the king commandeth, * 

that all arch^bifhops, bifhops, dukes, clrles, barons, knights, free- 
men, and all other of that county be to the fheriffe thereof in omni- 
bus qua ad officium illud pertinent, intendentes, auxiliantes, et re/ton^ 
denies ; fo as no man ecclefiaftical! or tcmporall is exempted from 
this fervice being above 15. and under 70. for fo it is by conftruc- 
tion of law. 

(3) Et njoille ajfaier de faire pk'vin,'] By force of this claufc^ he Fleta,U.2.C40, 
ought by the power of the county to make replevin, and it is no 

retourn for him to fay, that the beafts be in a cafUe,'&c. whereof 
you fhall reade more hereafter in this chapter. 

(4) ^e le roy pur le trefpaffe ^ pur le dijpite face abater le cajfe! 
eu le forcelet fans reco'veryJ\ But this totall proftrating or demolxfli- 
ing of the caftle, &c. cannot be done upon the retournc of the 
fheriffe, but upon a fuit on the kings behalf, wherein the parties 
interefted may be called to anfwer, and upon judgement given 
againft them procefTe to be made to the fheriffe to prollrate and de- 

moUni the caftle and fortreffe, and fo is the book that fpeaks there- Semaines cafe, 
of to be intended. . «t» ^«P- ^o» 93- »• 

(5) ^efcs a'versy ou fon gainags difiurbe,'] For the law doth 
ever favour tillage, and the hufbandry of the realme, as by this 

claufe 
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cUufe appeareth, and therefore gives the pftrty grieved double 
damages. 

(6) Et foit affanfoiff que la eu le *ui/c$unt Jenter* faire retoume del 
hriefe le roj au bailifet lefoignior del cafleUm deferceUt, eu a auter a 
que reteme del brief e le rey afpenttji le bailife del franchife nefait de^ 
iiverancef He, face le vifcant fen office fans dilay. ] This doth give 
fome light to the former branch* that if the beads be detained in 
a caftle or fortreiTe, the (heriiFe muft doe his office without delay, 
that is* forthwith to replevy the beads ; and if he ought to doe 
it in this cafe of the franchife* the fame be ought to doe in the other 
cafe. 

Regift. 83:* It appeareth by the Regider, that if the con(Uble of the cadle 

upon a mandat to him to make replevin* nilnl inde curavit, or if ke 

make no retoume* &c. at all, upon retoume hereof; a nojt emittas 

F.N.B« 68. ihall be awarded* &c. fiat fuch retouraes were permitted before 

47 £• 3* 33* this ad, but now by this z€t the (herifie in that cafe ought pre- 

fently to enter* and make deliverance of the beads* 

(7) Et per mefine le mametr feit fait U deU'verance per attachment 
Marleb. ca. 2x. de plant fait fans brief e li Jitr mefine la paineA See the datute of 

Marlebridge that provideth to die iame effea* where you diall 

reade more of this matter. 

[ 195 ] (^) Etfe ceo foit en le marches de Galet,] The marches of Wale* 

i8£«ft. Air.382. were the commots* great fei|;niories, and barcmies in Wales* which 

» '• J- Ml 3 ^- were holden of the king m chiefe* and out of every county of 

Kliiil' ^"g^***^' i^any didrefle were driven into a cadle or fortrcflc in 

juriVdi^. %%•' ^^ marches of W^es* and detained* a writ ihoald be direded to 

15 E. 3.ib. 24. the dieride of the county of England next adjoyning to the cadle, 

24 E. 3. 42* or fortrede, where the beads be fo detained, to make replevy. 

47 E. 3' ^ 508- (p) le roy que eft fo^ertugne fei^imr ent fra droit,) At this time^ 

6 H. \. U^C?' **'^*" in 3 E. I. Lluellen was a pnnce* or king of Wales* who held 

di^on 34« ^^ ^^i^e of die king of England as his fuperiour lord* and ought 

35 H. 6. 30* him liege* homage, and fealty; and this is proved by our ad* wz, 

that the king of England vf^sftperior deminus, /'. foveraigne lord 

of the kingdoroe or principality of Wales. 

Polydor virg ]^jjjg j|^ ^^ j^ftgj. prince Edward had married Elianor daughter 

PKCom. w6?b. ®^ Spame* perceiving him (to ufe the words of mine author) //a 

CamMen in ' fuapte natura tanta indole praditum^ ut maturius ad res gerendas ido^ 

Flintih. p. 525. neunt redderet, prime WaUia principatu donaniit^ deinde Aquitani^ et 

Hibernia prapofuit ; hinc natum, ut deinceps unufquifque rexy quifecutus 

efifjilium majorem natu principem Walliie facere conjuenierit. 

Lluellen prince of Wales* by the incitation of David his brother* 
in the 9 year of £. i . rebelled againd their foveraigne k>rd ; ia 
which rebcUion Lluellen was flaine, and the king brought all 
Wales under his fubjedion: the faid David being brother and 
beire of Lluellen for his rebellion and treafon againd his fove- 
raigne lord was after the death of his brother at a parliament 
Rot. Pari, anno holden in the II yeare of E. 1. atuinted of high treafon; of 
Fi ^ r* g whofe judgement and execution heare what Fleta faith* Et unico 
eta, . I.e. 26. fnalefa^ori plura poterunt ihfligi tormenta, proui meruerit^ fcut con^- 
tigit de Da'vide principe Wtdlia cum per recordum quinque judiciis 
mortalibus torquebatur, fuis namque meritis exigent ibutt detraQus^ fuf . 
penfusy decollatust difmembrattu fuit et combuftus^ cu^tu caput principall 
ci*vitatiy quatuorque quarteria ad quatuer partes regni in odium tradi* 
torum deferehantur fujpendenda, By reafon whereof, wher^ Wale!^ 
was before holden of the king, as of his foveraigne lord, at it 

aforefiu4« 
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aforefaid, now king Edvv. i . became king of the fame in poflef- 

fion, which appeareth by the ftatute of Snowdon in thefe words ; 

Ednjuardus Dei gratia, l^c, di'vina pro'videntia (qua in fua dijpofi- Rot. Pflrliam* 

tione non falUiur) inter alia fua dijhenfationis munera, quibus nos et f""° ^*^- V 
/» M 1' J ' J' a . Tjrr n- • /• PI. Com. 120* 

regnum noftrum Anglia decorart dignata ejt, terram traUta cum tncolis ^j^^^ ^^^^ .^ ^ 

fuis prius nobis jure feodali fubjetlam, jam fui gratia in ^roprietatis ftatute. 
noftra dominium, obftaculis quibiifcunque cejfantibus, totaliter et cum in- 
tegritate connjertit, et corona regni pradidV tanqua partem corporis 
ejufdem annexuit et uni'vit : by which ad it furtlier appeareth, that 
king E. I 'had confidered, and perufed all the laws of Wales, and 
feme of them hee utterly abrogated, feme of them hee permitted> 
foiiie hee correfted, and fome he newly added to the others. 

We have been, above our ufuall manner, the more copious here- 
in, becaufe our deiire is, that truth might prevaile. See the fta- 27 H. 8. ca. i^^ 
tutes of 27 H. 8. and 34 and 35 JI. 8. concerning Wales. See 34&35^-8« 
the fourth part of the Inftitutcs, cap. Of the Courts, &c. of 
Wales. 



CAP. XVIIL (;,96] 

JpVR ceo que la common fine etamer^ pORASMUCH as the common 

ciament {i) de tout le county en fineandamerciament of the whole 

eyre des jujlices pur faux judgements county in eyre of thejuftices for faMe 

(3), ou pur outer trefpas, ejl aJ[,.JJe judgements, or for other trefpafs, is 

(2) per vicount et barretors (4) des unjuftly affefled by flierifFs and bare- 

counties malem£nt^ ijjint que lafumme tors in the (hires, fo that the (iim is 

c/i meintfoits incrue^ et les parcels au- many times increafed, and the parcels 

terment ajjejfe que ejlre ne duijjent^ au otherwifeaflelTed than they ought to be, 

damage du people^ et plufors foits font to the damage of the people, which be 

paies .as viconts et barretors j que ne many ti nes p^id to the flierifFs and ba- 

poient les Gcquitent^ Purview eft ^ et retors, which do not acquit the payers; 

voit le roy^ que deformes en eyre des juf it is provided, and the king wills, that 

tices devant eux devant lour departure from henceforth fuch fums (hall be af- 

foit tiel fumme affeffe per ferement de fefled before the juftices in eyre, afore 

chivalers et des probes homes^fur touts , their departure, by the oath of knights 

yceux que ejlcoter deveront ( 5 ^, et les and other honeft men, upon all fuch as 

jujiices facent mttter les parcels en lour ought to pay; and the juftices (hall 

ejireats que ils liverent al ef chequer caufe the parcels to be put into their 

(6},^/ non pas lafumme totall (7). eftreats, which fliall be delivered up ' 

unto the exchequer, and not the 

whole fum, 

(S Rep. 39.) 

There were foorc mifchiefes, or rather grievances btffortf 
this ad. 

I. That thfs common fine and amerciament before juftic2S irt 
eyre was promifcuouHy alFefled by the (herifi'c and barretors of 
the county (for fo our ad fpeaketh) upon tjie faultleilc, ai well as 

I.L IrfsT. Q^ upon 
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upon the faulty, and that after the jullices in eyre were departed 
and gone. 

2\ That the fame was many times by them increafed. 

3. That the parcells were otherwife, then they ought to be, to- 
the damage of the people. 

4. That the faid amerciament was paid to the iherifFey and bar- 
retors, that could not acquite them, and therefore were often 
doubly charged. 

The remedy by the body of the adl confifteth or two parts. 

1 . Thai fuch fummes ihall be afTefled by the oath of knights^, 
and other honeft men before the joflices in eyre, upon fuch as ought 
to pay the fame. 

2. That the juftices (hall caufe the parcels to be put in their 
eftreats, which fhall be delivered up in the exchequer, and not thc 
wholfe famme. 

( 1 ) Common fine et amerciament J] Here fine and amerciament are* 
all one, for, as by this a6l appeareth, it ou^ht to be afferred, which 
a fine in his proper fenfe ought not : tins is parcel of the green 
wax, fo called, becaufe the eftreats to the (heriffe for levying of 
them are fealed with green waxc 

This common amerciament was a great grievance^ to the people, 
fcr that the faidtle^, as well as the faulty, were (as hath been, 
iaid) thereby charged; and this was difperdere innocentem cum de- 
lin^uente, much IMce the abufe of the dark of the market, wha 
ufed to uke a conmion fine, untill it wa» remedied by adl of par- 
liament. 

(2) £fi a/J^/e.] That is, is aferred. 

(3) Pur faux judgements.'] The fuitors in a bafe court for falfe- 
judgements fhall be aroercied, to the end they may be the more 
wary, and take better advice to doe juflice. 

(4) Per larretors.] For the fignification of this word, fee- 
Pafch. 30 Eliz. the cafe of barretry, and the firft part of the 
InAitutes. 

(jy Sur touts ceux queux efcoter deveronf.] This is a law of great 
equitie, that fuch as be faulty fhould onely be contributory to the 



payment of fine and amerciament. 

(6) Jl e/chequerS\. For that court is the true center, into which, 
all the kings revenue and profit ought to fall, and by this means^ 
the toll fhall come to the right mill. 

(7) Et nonpas le totdlL"] But particularly, and by parcell, upoa- 
every one that ought to contribute. 

The commons petitioned, that no common fine of any county^ 
from thenceforth fhould be made, but that every man may be par- 
ticularly punifhed. Whereunto the kings anfwer was» 

The king wiUeth the fame.* 
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i^Ndroti des vlc\ ou auters queux 
■^ refpoigrC per lour maines al efche-^ 
quer^ et queux ount refc* de les dets le 
roy ( I ) pier te roy que ore eft^ on les dets 
le roy mefnu avantceux heures^et queux 
tie ount my acquites de ceo les dettours 
al efchequer : purview ejl^ que le roy 
envoiera bones gentes per touts les coun- 
iiesj a Oyer touts iceuxj queux de ceo 
pleine fe voudront et a terminer ijftnt 
la befoign\ que ceux que purront tnon^ 
Jlrer que ils eient ijfint avant paies^ a 
touts jours (ent) ferroni quites^ le quel 
que les viconts ou outers ferront morts 
ou vives^ en cerlaine forme que lour 
ferr" bailP. Et ceuti que ijjint naver'* 
fait^ ftlz foient en vies^ferront punies 
grevement\ et fits foient morts^ lour 
heires refpoign* (2), et foient char get 
de la dette, Et commaund le roy^ que 
ies "jiconts^ et les auters avantdits de- 
formes loialment acquiteni les dettors a 
prochin accompt (3)^ puis que ils ave^ 
ront le dette refceive : et donque foit le 
det allowe al efchequer^ ijftnt que jam* 
mes ne veign* enfummon\ Etfe le vie* 
auterment face^ et de ceo foit attaint^ 
ty rendra al plaintife le treble de ceo 
que il aver* de luy refceive^ et foit rent 
a le volunt le roy^ Et bim fe garde 
chcfcun viconty que il eit tiel refceivor^ 
pur que il voudra refpoJider (4), car le 
royfe prendra del tout as vifcont^ et a 
lour hi:ires. Et ft auter que refpoign* 
per fa maine al efchequer Uface^ il ren^ 
drale treble al plaintifc^et foit rent en 
mefme le manet . Et que les vie'* facent 
iayles a touts iceux^ queux paicroJit * le 
det le roy. Et que lafum/nons defche* 
quer a touts les debtors^ queux demander 
vou'lront la view ^facent monflrcr fans 
denier < les a nulluy^ et ceo fans rien 
prender de iou^r^ et fans ri^n don* {^\ 

• [ 198 ] €t 



TNrightoftheflieriffs, or other, which 
anf wer by their own hands unto the 
exchequer,and which have received the 
king's father's debts, or the king's own 
debts before this time, and have not 
acquitted the debtors in the exchequer % 
it is provided^ that the king fhall fend 
good and lawful men through every 
Ihire, to hear all fuch as will complain- 
thereof, and to determine the matters 
there, that all fuch as can prove that they 
have paid, (hall be thereof acquitted for 
ever (whether the flierifFs or other be 
living or dead) in a certain form that 
(hall be delivered them 5 and fuch as 
have not fo done (if they be living) 
(hall be grievoufly punimed; and if 
they be dead, their heirs (hall anfwer, 
and be charged with the debt. And 
the kinghath commanded, that (herifFs 
and other aforefaid, (hall from hence- 
forth lawfully acquit the debtors at the 
next accompt after they have received 
fuch debts; and then the debt (hall be 
allowed in the exchequer, fo that it 
fhall no more come in the fummons; 
and if the (herifF otherwife do, and 
thereof be attainted, he (hall pay to 
the plaintiff thrice as much as he hath 
received, and (hall make fine at the 
king's pleafure. And let every (he- 
rifF take heed, that he have fuch a re- 
ceiver, for whom he will anfwer \ for 
the king will be recompenfed of all, 
of tlie IherifFs and their heirs. And 
if any other, that is anfwerable to the 
exchequer by his own hands fo do, he 
(hall render thrice fo much to the 
plaintifF, andmake Hne in like manner. 
And that the (lierifFs (hall make tallies 
to all fuch as have paid their debt to 
the king; and that the fummons of 
the excliequer beihewed to all debtors 
0,2 thuc 
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ei que ne Ufray le roy prcndra a luy that demand a fight thereof, without 
grevement. denying to any, and that without 

taking any reward, and without giving 
any thing; and he that doth con- 
trary, the king fhall punifh himgrier- 
oufly. 

(51 H. 3. flat. 4. 42 Ed. 3. c. 9; 7 H. 4i c. 3.) 

W. 1. ca. 3». (1) J)gtts le roy.} Under this word [Mihtm] are all things due 

to the king comprehended; and not oncly debts in their proper 
fenfe, but duties or things due, as rents, fines, ifTues, amerciaments^ 
and other duties to the king received, or levied by the fherifFe : 
for debt in his large fenfe fignifies, whatfoever any man doth owe, 
and Mere dicitur, quia defi habere : dehitori enim deeft quod hahety 
cum Jit cr editor is i maxime in caju domini regis, 

(2) Lour heires re/ponderont,} That is to be underftood, quoad 
refiitutionem^ fed non quoad panam ; that is, for the civill, but not 
for the criminall part : for it is a maxime in law, pana ex deU39 
defunSli bares tencri non debet : and againe, in rejiitutionem, non in 
pctnam b^eres fuccedit, 

{l) Au prochein account,} See for this the ftatute of 5 1 H. 3. Sta- 
tutum de Scaccario, and the ftatute <^ W. 4. Vet. Mag. Chart. 

fo. 33' 34. , ,. , r 

(4) Et tiel receinjor pur quoy il <voet re/ponder,} For the rule of 
this, and like cafes of the king, is, refpondeat fuperior. 

(5 ) Et que lafummons defchequer a touts les debtors , queux demander 
'voudront la ^vieiv, facent inonftrer fans denier les a nulluy, et ceo fans 
rien prender de louer, et fans riens don\^cJ] That is, the proces, to- 

^fcl. 3. ca. 9. getter with the eftreats under the feale of the exchequer fliall be 
7 H. 4. ca. 3. ihevved to the party prcfcntly without denyall, and freely without 

any thing to be given therefore, upon pain of grievous fine and 

imprifonment. 



CAP. XX. 

piJRFIEWeJl enfernent de mis* T T is provided alfo for trefpaflers in 

feafrs (2) en parkes {i)y et en parks and ponds, that if any be 

vtvers {'i)'i,qiiefi ul de ceofoit attaint thereof attainted at the fuit of theparty, 

per le fuit del plaintife {4-)^foyent a- great and large amends (hall be award - 

gardes bones et hautes amendes [$)'ifo'' ed according to the trefpafs, and fliall 

ionque lemajierdeltrefpas^et eitlapri" have three years imprifonment, and 

fonment de trots am {6)^et dillonq; foit after (hall make fine at the king's plea- 

rent a le volunt le roy {^^-ifil ad de fure (if he have whereof) and then 

quoy poit ejlre rent^ et lors trova hen fhall find good furety, that after he 

fuertie que. il jammes ne misface (8). fhall not commit like trefpafs ; and if 

Et fU neit dont pGit ejfre ijji?it rente^ he have not whereof to make fine, 

opres' la prijonment de trois ans^ trova after three years imprifonment, he 

mefme le fuertie (9), et fil ne piiiffe fhall find like furety; and if he cannot 

trover find 
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find like furety, he fhall abjure the 
real n j and if any being guilty thereof 
be fugitive, and have no Und nor te- 
nement fuffic lent (whereby he maybe 
juftified) fo foon as the. king (hall find 
it by enqueft, he fhall be proclaimed 
from cdunty to county; and if he 
come not, he fhall be out-la wed. It 
is provided alfoand agreed, that if none 
do fue within a year and a day for the 
trefpafs done, the kigg fhall have the 
fuit; and fuch as be found guilty 
thereof by lawful enqueft, fhall be pu- 
ni(hed in like manner in all points as 
above is faid. And if any fuch tref* 
pafTer be attainted, thajt he hath taken 
tame beafts, or other thing, in the 
parks, by maimer of robbery, in com- 
ing, tarrying, or returning, let the 
common law be executed upon him, 
as upon him that is attainted of open 
theft and robbery, as well at the fuit 
of the king, as of the party. 

Capt. Itin. Vet. Mag. Chart. 155. Rot. Clauf. 17 H. 3. m. 9. (Regift. 80. iii. Raft. 651, &c, 
KeU 39. 202. Dyer 238. 47 Ed. 3. 10. 9 H. 6. 2. 5 H. 5. i. 19 H. 8. 9. 18 H. 6. 21. n H.7. 
21. 13 H. 7. 10. 12. Fitz. Barre, 83. Keilw. 114. b. 2 £d. 4. 4, b. 9 H. 3. ^ac. 2. c. m, xi* 
I Ed. 3. ftat. 1. c. 8. 1 H. 7. c. 7.) 



trover lafutrty^forjur* la realme ( lo). 
Etji ul de ceo rette foitfugitive^ et nett 
terre^ ne tenement fuffifant pur quoy il 
poit efire ju/iifie-i ci court * come le roy 
avera ceo trove per bone enquejl^ foit 
demaund de countle en countie, Et fil 
ne veigne^ foit utiage. Purview ejl 
enfement et accorde^ que ft ul ne fui/i 
dedeins anet le jour pur le trefpasfait^ 
le roy avera le fuit^ et ceux queux il 
trova de ceo rettesper Ion enque/l^fer^ 
ront punies per mefme le maner en 
touts points^ Jicome defuis eji dit, Et 
Ji ul tiel misfeifour foit attaint^ qui I eit 
prife enfesparkes beajls dsmsjies (li), 
ou outer chofe en le maner de robberie 
{12) en venantj ou demurrant^ ou en 
returnant^ foit fait de 7uy common ley^ 
que ajjiert a celuy que eJi attaint de 
apert robberie et larceny^ auxibien a la 
fuit le roy come dauteu . 



The caufe of the making of this ftatute was, that at the common 
law, the plaintife in an allien of trefpas, fhould, as in other cafes, 
recover no other dammages, but according to the quantity of the 
trefpafle: which the plaintife for trefpafles in parks and vi varies 
efteemed at a high rate ; but the country commonly found the 
dammages very fmall ; for the common law gave no way to matters 
of pleafure (wherein moll men do exceed') for that they brought 
no profit to the common-wealth; and therefore it is nptlawfull for 
any man to erect a park, chafe, or warren, without a licence under 
the great feale of the king, who is pater patria, and the head of the 
common-wealth. 

(i) Eji parks, '^ This is underftood of a lavvfull parke, where- 
unto three things are required: i. A liberty, either by graunt, as 
is aforcfaid, or by prefcription. 2. Inclofure by pale, wall, or 
hedge. And 3. bealls favages of the parke, for the wliich, and for 
the name, fee the fir/l part of the Inilicutes. 

But this ftatute extcnJeih not to a nominative park eredled with- 
out lawful! warrant, albeit it be called a park; for this ftatute is 
very penal!, and therefore, as hath been faid, extenJeth onely to 
a lawfu'l parke. But he may have an adion of trcfpafle at the 
common law, quare claufum frcgltj et imam damam cepit, ^c. 

Under this word park, a chwifc h not included. 

3H. 6. 55. 8 E. 4. 5. See thefti'utesofrsR.a.c. 13, X9H. 7.ca, xi. 14 H. 8 
«3' 7 Ja«:« c. 13. zx Jac. c. 28. 3 Car, cap. 4. 

0^3 This 



47 E. 3. 10. b. 
9H. 6. 



Temps E. 2. t»t. 
adl* lur leftat, " 
Br. 4S. 
Li.ix.fo.85,S7. 



I. Part of the 
Inft. fea. 378. 

9H.6. 2. 18 H. 
6.21. 19H-6.6. 
22 H. 6. 59. 
34 H. 6.28.43, 
10 H. 7.6. b. 
12 H. 8. 10. a^ 

43 E- 3- 13- 24- 
38 E. 3. 10. 

^*?- i- 3 Jac. c. 
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Erit h, 34. 
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Fl«t.rt«a.c. 36. 

Vide hic cap. j. 

Bra^t li. 3. fo« 
X17. 

F.N.B.88.H. 



Htc c. 1. Art, 
fuper cart. c. 18, 
34 H. 6. a8, 
ai H. 7. 21. 



4j^ £. 3. xo. b. 



* This a6l extends not to a foreft in the hands of a fubjed, for 
the law is fo penall, as it fhall not be taken by equitie. 

(2) Mis/e/auns.] In this aft is under flood when a man either 
chafeth in a park, or by bow, or other engine endevoureth to kil 
fome of the game of the park againft the liberty and priviledge 
of the park, f and not when the lord of a park takes beafts to 
agiftment in his park, and the owner breaks the park, and takes 
them away without agreement for their paflure, for it is not within 
thefe words, ^^p makfa^oribus in parcis, becaufe the trefpafle con-» 
cerneth not the liberty of tlie park by chafing of the game there-^ 
of, but a collaterall trefpafle, et Jtc dejimilibm, 

(3) Fivers or 'vi'vien,^ This being a French word, fignifieth^ 
iiih-ponds, or waters wherein fi(h are Kept and nourifhed ; which 
being a matter of profit, and increafe of viftuals, any man may 
ereftj and that in l^gall underflandiiig it fignifieth a fifh-pond, or 
waters where fi(h are kept, it appears by our ancient authors, who 
wrote foone after this time : for Britton faith, Juxi de 'waftfait per 
eux en parks l^ en 'viversy de <ventfon l^ depeffon^ ^ de conies, k^ auter 
deftruSiion per eux faits en garrens ; where he applyeth *veni/on to 
parks, pejjbn to mvers^ and conies to warrens. And Fleta agreeth 
with him, for he faiih, De feris et pifcibus poteft jieri furtum : ex 
henignitate tamefk principis conjiituitur^ ne quis pro hujufmcdi furto vi^ 
t€im perdatt neque membra : conftitutio quidem^ talis eji, pro^vt/um eft de 
malefaSoribus in parcis et 'vivariis, quod ad JeSlam querent is Jiatin^ 
adjudicentur emenda^ l^c, and reciteth fummarily this a6l ; and {o it 
is taken before in this very parliament, cap. 1. for fifh-ponds, or 
places where fiih are kept, in thefe words, ne curge en auter parke% 
ne pijhe en auter wiver. And Brafton, who wrote a little before 
our ftatute, coupleth them together in the charge given by the 
juftices in eyre, as our ftatute doth, viz,, De malefatioribus in parcis^ 
et vivariis. 

It appeareth in the Regifter, that there be divers formes of 
writs for fifhing in his pifcarie: one writ is, quare in vivariis fuis 
fifcatus fuit : another, quare in feparali pifcharia ipfeus A. pijcatui 
fuit, ^r. 

Therefore, as fome have flretched this word too far, extending 
it to warrens of conies, which they might as well under the ge- 
nerality of the word {vivarium^ extend it to fbrefls and chafes 
(for they be loci ubi viventes cuflodiuniur) whereof you have heard 
before; fo fome would rellraine this "Word to fiih-ponds onely that 
be in parks, which is exprefly againft both the letter and meaning 
of this adl, and the fifti-pond concerneth nothing the liberty 
and priviledge of the park, whereof alfo a touch hath been given 
before; 

If a man committeth a trefpafle in the fifti-pond, &c. of another, 
by taking and carrying away of wattfr, he is no mif-feafor within 
this ftatute; but if he let out the water, to the end to take fiih, he 
is a mif-fe'afor within this ftatute, or he muft fifh there, if he be 
within the danger of this law, for collaterall trefpafles neither in 
parks, nor filh-ponds, &c. are within this act. 

And if pne hunt in a park, or fifti in a pond, &c. though he kill 
no deer, nor take any fifh, yet this is a mif-feafauns within this 
ftatute. ' 

(4) Per le/kit del plaintife,'] This fuit is intended in an aftion 
of trefjpAs, but the writ muft rehearfe, and be grounded upon this 



8 



ftatute 



^ 
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.ftatute J for it is a maxime in the common law, that a llatute made 
in the affirmative, without any negative exprefled or implyed, doth 
not take away the common law : and tlierefore in this cafe the 
plaintife may either have his remedy by the common law, or upon 
:the ftatute ; if he bring his aflion of trefpafle generally without 
grounding the fame upon the ftatute, then he waiveth the benefit 
fOf the ftatute, and taketh his remedy by the common law. 

The prefidents of this aflion are, M rcfpondendum tarn domino 
rregu quant parii querenti : and yet by the Regifter, he may have 
this in his owne name, and that may be gathered by fome of our 
books, quoted before in this fe(2:ion, in the margent. 

(5) SoieMt agardis bones et bautes amends."] By thefe words [(hall 
hz awarded good and large amends] if the dammages be too fmall, 
the court hath power to increafe the dammages, for this word 
[award] properly belongeth to the court. 

(6) Et eit la pri/onment de trots ans ] Both dammages and im- 
prifonment concerne the plaintife, and therefore the kings pardon 
cannot difpenfe with them : but the ranfoiiie, the finding of furety, 
and the forejaring of the realme are punilhments exemplarie, and 
concerne the king, and therefore he may pardon the fame. 

( 7 ) Et dillonquefoit rent a le- njolunt le roy.] And after Ihall make 
.fine at the kings pleafure. 

See before for the expofition of thefe words, cap. 4. 

(8) Et lors trova hone furety, que iljammes ne misfaceS] And then 
ihall finde good furety, that after he ftiall not mifdoe. 

This furety muft be by recognifance to the king, and not to the 
plaintife; for example, the fureties in 10 L and the defendant in 
40 1. the condition muft be generall, and not reftrained to that park, 
or vivary: for example, Quodipfe in aliquibus p^rcis et'vi'variis contra 
formamjiatuti pradieV amplius non malefaciet, ^c, 

(9) Le roy a'vera lefute.] Either by indiftment, information, or 
aftion of trefpafle upon this ad. 

(10) Forjure le realmeA Fleta tranflating this aft into Latine, 
idXih, abjurabit regnum, andfo doth the Regifter; and Bradlon ufeth 
the fame word in cafe of felony, abjurabit regnum» 

And Britton ufeth our "word, forjure noftre realme, and fv^l. 25. in 
the fame cafe he ufeth the word of abjuration. 

It fignifieth in law a perpetual! baniftiment of the defendant out 
of the realme, which to obferve he bindeth himfelfe by oath, for fo 
* much is implied in this word forjure, or abjure, which properly 
iignifieth to forfweare the realme. 

By the common law no man can be exiled, or baniftied out of his 
country, but in cafe of abjuration for felony: in all other cafes 
exile or baniftiment ought to be done by authority of parliament 
(as here it is) and fo are our books that fpeak of exile or baniftiment 
to be underftood. 

If fuch a perfon, as hath forjurcd or abjured the realme, returne 
againe, he Ihall be puniftied at the kings fuit for the perjury, and 
high contempt. 

(11) Beafts domefts,'] This is underftood of kine, oxen, ftieep, 
and other domefticall beafts within the park. 

If there be within the park tame deere, and mifdocrs come to 
hunt and kill venifon, and they kill a tame deere, and carry 
it aw^y, not knowing the fame to be a tame deere, this is no 

0^4 felony. 
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felony, for the intent maketh felony, and fo are the books to be 

intended. 
Firl^ptrtof the (,2) En le manner de rohbery,'\ In this ad robbery is ukcn in ^ 
Inftit. fcft. SOI. i^^g^ ^^^^^ . f^g ^^ £^n pa^^ of the IniHtutes. 



CAP. XXL 



T7 N droit des ierres des helres deins 

■^ age^i queux fort en le garde lour 
feigniors : purviexv :Jiy que les gardeins 

les gardent^ et fujleinent^ Jam dejlruc^ 

iionfaire en tout rien : et que de tiels 

manners des gardes foit fait en touts 

faints felon que ceo que eft cont eigne en 

la ground charter des franchifes fait en 

temps le roy H, pier le roy que ore eji^ 
' Magna Charta, cap. 4, 5, & 6. Et 

£ue ijjintfoit vfe deformes^ et per mefme 

le manner foient gardes les archivefque^ 

riesj evefqueries* y abb'ies^ ^fi^f^h ^' dig- 

nit les en temps de vacation. Vide 

Artie' fuper Chartas cap. i8* 
• [ 202 ] 

(Bro. Waft. 32. 37 49. 68. 107. 137. 1 Inft. 54. Bro, Waf^. 58. Regift. 7a. 9 H. 3. ftat. 1, 
C. 4. 6 £d. I. ftat. I. c. 5. 13 £d. 1, itat i. c. 14. z8 £d. i. ftat. 3. c. 18. 36 £d. 3. c. 13.) 



T N right of lands of heirs being with- 
in age, which be in ward of their 
lords ; it is provided, that the guar- 
dians fhall keep and fuftain the land, 
without making deftrucftion of any 
thing; and that of fuch manner of 
wards fhall be done in all points, as is 
contained in the great charter of li- 
berties made in the time of king 
Henry, father to the king that now is, 
and that it be fo ufed from henceforth. 
And in the fame manner (hall arch- 
bifliopricks, bifhopricks,' abbacies, 
churches, and all fpiritual dignities be 
kept tn time of vacation, 



This aft both to heircs in ward, and thecuftody ofarchbifhop- 
ricks, bi(hopricks, &c. during vacation, is but a confirmation of 



Mag Chart. 
c 4, 5, 6. 

Chart cau^jS. ^^^ ^situte of Magna Cbarta^ cap, 4* 5, 6. wliereof there you may^ 
rcade at large. 



CAP. XXII. 



T^ES hires maries deins age^ fans 
le gree de lour gardeins^ avant 
que ils averont pajjes lage de xiiii, ansy 
foit fait folonque ceo que ejl contenue en 
le purveiance de Mertony cap, 6, Et 
de ceux que ferront maries fans le gree 
de lour gardeins puis que ils averont 
pojjis lage de xiiii, ansy legardein eit le 
double value de fon mariagey folonque le 
tenour de mefme le purveyance, Ouf 
ter ceo ceux queux averont fujlret le 
mariage ( i ), rendant le droit value del 

mariage 



Q\ F heirs married within ^^e, with- 
out the confent of their guar- 
dians, afore that they be paft the age 
of fourteen years, it (hall be done ac-* 
cording as it is contained in the fta- 
tute of Merton. And of them that 
fhall be married without the confent 
of their guardians, after they be palt 
the age of fourteen years, the guar- 
dian fliall have the double value of 
their marriage, after the tenour of the 
fame a£t. Moreover, fuch as have 

vv^ith-» 
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manage al gardein pur U trefpajfe^ et 
jalemeins le roy eit Us amends folonque 
me/me le purveyance de celuy que le 
avera fuftrety JVeJim. 2, cap* 35. Et 
dus heires females {2)^ puis que Us ave-- 
ront accompites lage de xiiiu ans^ et le 
feignior a que le mariage appent celes 
m voudra marierj wes pur covetife de 
la terrey les voudra tener difmarie, 
Purvieiv ^j que le feignior (3) «^ poit 
aver ne tener per enchefon del mariage 
(6), les terres (s) a tielx heires fe- 
males oujire deux ans apres la terme de 
lavantdit xiiii, ans (4). Etjilefeig^ 
nior deins les deux ans . neles marie ^ 
donques eiant els aSfions de recover lour 
heritage quietment fans rien done pur le 
garde^ ou pur la mariage, Et ft els 
pur malice^ ou per maheis counjel ne 
fe voident (j ) pur lour chief e feignior s 
jnarierj ou els nes font difparager, que 
les feignior s teignent la terre^ et la he- 
ritage jef que al age del enfant maky 
cefiafcavoire-i xxi, anSy et oujler jefque 
Us eiant prijes le value [i) del mariage. 



withdrawn tlieir marriage, fliall pay the 
full value thereof unto their guardian 
for the trefpafs, and neverthelefs the 
king fliall have like amends, accord- 
ing to the fame a(S, of him that hath 
fo withdrawn. And of heirs females, 
after they have accomplifhed the age 
of fourteen years, and the lord (to 
whom the marriage belongeth) will 
not marry them, hut for covetife of the 
land will keep them unmarried; it is 
provided, that the lord fliall not have 
nor keep, by reafon of marriage, the 
lands of fuch heirs females, more than 
two years after the term of the faid 
fourteen years. And if the lord with- 
in the faid two years do not marry 
them, then fliall they have an adidn 
• to recover their inheritance quit, with- 
out giving any th'ng for their ward- 
fliip, er their marriage. And if they 
of malice, or by evil counfel, will not 
be married by their chief lords (where 
they fliall not be difparaged) then 
their lords may hold their land and 
inheritance untill they have accom- 
pliflied the age of an heir male, that is 
to wit, of one and twenty years, and 
further until they have taken the va- 
lue of the marriage. 

(Cro. El. 469. Stat. Merton, cap. 6. Co. Ent. 262. Fitz. Card, 59. 71. Bro. Card. 86. 6 Rep. 
71. Regift. 161. 13 Ed. x. flat. 1. c. 35. Repealed by 12 Car. 2. c. 24.) 

The ftatute of Merton provideth (as hath been faid) that if Merton, can. 6. 
any lay-man ravifh an heire, or detain him within the age of 21E. 3.19, 20. 
14 yeares, that then the gardien (hould recover the value of the ^7H.6.tK gard. 
marriage againfl the ravifiier together with the infant and his lands, judgement 251. 
and that the defendant fhould be infiprifoned untill he hath recom-. 
penced the p^aintife, &c. and farther, untill he hath fatisfied the 
king for the irefpafle. 

I'his a(5l doth firllconfirme the (latute of Merton, both concerning [ 203} 
the ravifhment, and alfo concerning the forfeiture of mariage : and 
provideth further, that of them that be above the age of 14 yeares 
' (over and above the double value of the marriage after tender 
made according to the fl.itute of Merton to be recover:'d againft 
the heire) the gardien Hiail recover againft the ravilher or detainer, 
the heire being maried, the full value thereof, and the king fhall . . ' 
have alfo like amends according to the faid ad.- 

(i) Ctux que a<ver(mt fujhet le marl age J\ That is, the ravilher 
or detainer of the heire, and which raarriwd the heire after 14, and 
btfoie 21. 

I'nis extendeth after 14, as wcttto ecckfiafticall, as lay perfons, 

which 
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which the ftatute of Mcrton of a raviflimeiit before 14, doth not, bat 

to lay men onely. 

^ h'6' '^^* ^^^ ^^ '^^ keires females.'] The mifchiefe before this zSt was, 

55H. 6. Card. ^^^ whereas the heire female after her age of 14 ycares, ought of 

71. 39H.6.C.2. right to be out of ward, the lord for covetoofnefle would not marry 

F.N.B. 143. d. them, but keep their lands at their will and pleafure many yeares 

after their age of 14, againft the which wrong this ftatute provideth 

remedy, and was made for the reftraint of the wrong, and in troth 

for the advantage of the lords. 

«i! bi * ** "^"^ ^^^^ ^^ ^^^ occafioned to explain a place in Bradon, Fcemina 

^4. *veL ic. anuorum poteff dij^onere tiomui fu/e, et habere cone et key, 

l^c. Which word [^cone] is miftaken in the impreffion, for it fhould 

be cover et key; and for cover we ufe co/er at this day, changinjp 

the *v to any; (which is ufuall) fo as at that age like a good hufwire 

fliee is able to d:fcerne what things are in a houlhold fit to bee kept 

in cofer ander locke and key ; and the rcafon wherefore, if the heire 

fenlale of a tenant by knights fcrvice be of the age of 14 years at 

the death of her auaceder, (he (hall not be in ward, is, for that (he 

See the liHfc part is viri fotens, and can govern an houfkold, and may marry an hui^ 

of the Inftliutcf, band, which may doc knights fervice. 

'«^3> '04« If a nian hath two daughters and dieth, the one above the 
age of 14, and the other wit^kin the age of 14, the lord fhall 
have the wardfiiip of the body of her within age, and the moiety 
of the land. 
35 Iff. 6. 52. ( j) Purview eft qug le/eigmor.'] I. Every lord is not within the 

purview of this aft. The heire female ihall enter upon the lord by 
pofteriority, becaufe her marriage belongs not unto him. 
35H. e.ubl 2. If the lord graunt the mariage of the heire female to 

Owd* 71. ®'^^' neither the grauntor nor the grauntee fhall have two 

years, but the heir female fhall enter at her age of 14, for 
the grauntee cannot hold the land, and the grauntor hath not the 
mariage. 
35 H. €.ubi fu- 3. So it is, if the king jgraunteth the wardlhip of the body of 
*^*" the heire female, flie fhalT fSe her livery at her age of fourteen^ 

for neither the king nor his grauntee can hold the land during the 
two yeares. 
35 H. 6. 51. (^) Per z.ans oujler les 14. rt«j.] By this is underflood that the, 

lord (hall not have the 2 yeares, but where the heire female was 
within the age of 1 4, at the death of her auncefter, and in ward to 
the lord. 

(5) LesterresJ] Here a mefnalty that is holden is underftood, 
thouc^h this ftatuce fpeak of lands onely. 
3S f^. 6. ublfu- (6) Per enc he/on tie manage,^ Ceffante cai^a cejfat effeSus, and 
P"»' therefore if within the two yeares the lord marrieth the heire fe- 

male, the heire female (hall prefently enter, becaufe for that caufe 
the two yeares are given. 
{ 204 ] If the gardien marry the heire female after the age of 1 2 yeares, 

he fhall not detaine her land but untill her age of 14, for the caufe 
ccafeth. 
r.N.B. 143. d. gQ -J jg x^^t auncefter marrieth hi« heir female, and dieth before 
fhee attain to her age of 14, the land ihall be in ward, bat the lord 
.fliall not have the 2 years. 
3 5 H. ft 4c. tit. And it is to be obferved, that the lord hath thefe two years by 
I'V? ,'' h* ^^^''ce of this a^, and not as gardien* becaufe his gardien(hip 
iX^x.^^* " ended at her age of 14, and tlicrefore a writ of dower doth not lie 

againft 
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againft him during thofe two yeares, becaufe he holdeth not the land 
^s gardien. 

And for that caufe if the lord tender to her a marriage, and (he 35H.6.G3H'i.7«» 
within the two years marry her felfe elfewhere, there lieth no for- 
feiture of marriage againft her. 

(7) Et fi els per malice ou mal'veis counfel ne foy tJoilUnt^ &c.] 
Here the adl in hatred of contradidtion and difobedience, in odium 
fonfradiciionis et difoBedientidey giveth to the lord her lands untill 
|ier age of 21, &Ct but he holdeth not the fame as gardien for the 
caufe aforefaid. 

Of tliis who)e aft Fleta faith thus, defmmellis 14 annos hahentihus^ ri«ta, 1. 1. c 19^ 
quibus domini fid maritagium competens medio tempore non obtulerint^ 
taliier profvi/um ej}, quod negligentia dominorujfi hujufmodi talibus 
haredibm^ non Jit damnofui fed retenta hareditate per duos annos pofi 
I \ annos y earn h/eredibus fine contradiSione reddere non contradicant% 
quod ft infra atatem competenter et palam contulerint, ipfaque maritari 
non confenferinty tunc ufque ad atatem mafculinam hareditatem talium 
impune poterint retinere ulterius quam per duos annos, pro fne maritagii, 
^t in odium con^radiciionis et inobedientia, 

(8) Oufier jefque ils eient prifes le 'valueJ] Here the profits are 
accounted to goe in fatisfadUon of the value. Fid^ lejiatute de 
Morton cap. 6. 

U the lord grant over the wardihip of the body onely, neither 
grauntor nor grauntee fhall take the advantage of this branch. ^ 



CAP. XXIII. 

JP UR VIE W ejl enfement^ que en T T is provided alfo, that in no city, 

"* city^hurgh^ville^faire^nemarche^ borough, town, market, or fair, 

nefoit nul home forein^ quefoit de ceji there be no foreign perfon (which is 

realme (i), diftreine pur dette (2), of this realm) diltrained for any debt 

dont ilneji dettour ou pleiige^ et que le wherefore he is not deb' or or pledge; 

fra^ ferra grevoufement punie, et fans and whofoever doth it, (hall be griev- 

delay foit le dtjireffe deliver per les bai- oufly puniflied, and without delay the 

lifes due lieu^ ou per aufer bailifes le diftrels ihall be delivered unto him by 

roy^Ji mejiier foit. the bailiffs of fhe place, or by the 

king's Ifeiliffs, if need be, 

27 E. 3. Sta. 2. c. 17, 

The mifchiefe before this ftatute was, that divers cities, the 
cinque ports, boroughs, towns corporate, &c. within this realme, 
did claime fuch a cultome, that if any of one city, fociety, or mer- 
chant guild were indebted to any of another city, fociety, or mer- 
chant guild, if any other of the fame city, fociety, or merchant 
guild that the debtor was of, came into the city, fociety, or merchant 
guild whereof the creditor was, that he would charge fuch a fo- 
fciner for the debt of the other; which cuflomes are taken away by 
this llatutc, whereof Fleta tcachcth in thefe words; yc/^;////^r/^ar FIcta, li. 2. c. 56, 
homines in feriis, mcrcatisy ci'vitatibus, burgis, etfe&diSf et in jurifdic- ^^P* ^^'"^ *" 
ticnibusfuis aliquos tranfeuntcs defeodis, 'veljurifdidiionibusfuis nullate- Y^^' ^^* '*' 
nus exijlentes ad querimoniam alicujits in'vcnientis plegios de profequendo * ^^' 

' impedire% 



. 205 Weftm. primer. Cap. 23. 

imfedire^ difiringere et gra'vare pro alieno dehito, cujus non fuerit 
plegius nee debitor ^ imponentes ei quod erat tali debitor i affinis, ut de una 
focietate 'vel ci^jitate, et biijufmodi et impune: propter quod pro*ui/um efty 
et inbibitum, ne quis aliquem forin/ecum, dum plegius non fuerit nee 
debitor y pro aliquo debito alieno alicubi diftringat, nee ad aliquant folu^ 
tionem compellat, et. quifecerit grauiter punietur. 
Mirror, cap. 5. And it feemeth by the Mirrour, treating of this chapter, that 
feft. 4. foch cuftomes were againft the common law, for there it is faid, Ic 

point de tortioufnes dijlrejfes duift conteine le paine de roberie. 

(l) ^e/oit de csji realme,"] Thefe are materiall words: for if a 
merchant of England be either wrongfully imprifoned in the parts 
beyond the fea, or have his merchandifes or goods taken from him 
there wrongfully, he fhall have the kings letter to the king, prince, 
or lord of that territorie, where the wrong is done, wherein the 
wrong is briefly recited, and requeft made, quodfaiisfaSlionem debit am 
ac juftitia complementum fieri faciaty iffc. which letters of divers 
Rcgift. fo. 119. formes appeare in the Regifter. Now if he be deflitute of ju (lice 
there, then may he either have the kings writ de arrefiofia^ofiiper bonis 
mercatorum alienigen^ pro tranfgrejjione fa3a mercatoribus Jngli^y or 
«7 E. 3. Sut a. elfc according to the law of marque, he (hall have from the king 
^^P* '7» letters of marque or reprifall under the great feale, whereby he may 

4 H. 5. c 7. redrefle himfelfe of the goods of any of the men of that territorie 
taken within this realme. And it is called the law of marque, of 
a Saxon word, which fignifieth a limit or bound; becaufe feeing 
he cannot obtaine juftice within the limits of the foreine country, 
he may beredrefled of the men of that country within the limits of 
his owne: which appeareth by the ftatute of 27 E. 3. in thefe 
^^ E. 3. ubi fup. words, " No march nt ftranger be impleaded for anothers trefpafle, 
** or for anothers debt, whereof he is not debtor, pledge, nor main- 
" pernor. Provided alwayes, that if our liege people, merchants, 
•* or other be endamaged by any lords of ftrange lands, or their 
** fubjefts, and the faid lords (duly required) faile of right to our 
*' faid fubjedls, we fhall have the law of marque, and of taking 
** them againe, as hath beene ufed in times paft, without fraud or 
"deceit." Wherein many things are worthy of obfervation; and 
(amongft them) that this law of marque extends not onely to mer- 
chants, but to all other the kings fubjcdls. And this law of marque 
in fome records is called the kings right,y«/ r^^/^zw, becaufe thereby 
he doth his fubjeds right: as taking one example for many, in the 
Rot. Pari. an. 11 parliament holdtti in iiH. 4. John Kowley of Bridgwater, in h's 
H 4» petition prayed the king that he might take marque and reprifall 

of all French-raens goods, (having no fafecondudl of the king) to 
a certaine value, for certaine his (hips and other goods taken by the 
French in the time of the truce: the anfwer of the king was, that 
upon fait made to the king, he fhould have fuch letters requifitory 
as are needfull, and if the French king refufe to doe him right, the 
Norf Tr. 33E. i. ^ing will then fiicw his right. This letter of marque or reprifall was 
Co.arejerui.iS. anciently called literamercatoria, (becaufe mollcommonly merchants 
Mit. Paris fo. obtained it) lit era mercatcria concedltur mercatoribus Anglis centra 
9^^ b' tnercatcres HeynoUy Holland, Zealand, et Frijland, So as if thofe 

words [\Vhich is of t'.iis realme] had been omited, and the Hatute 
had bcca gr^nera'I in the negative, that no foreine perfons fliould be 
diiira'ned for any debt, wherefore he is not djebtor or pledge, 
this had taken away the ancient law of marque or reprifall ; 
and therefore necefrarily were added the faid wojrds [which is of 

this 
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this rcalme] whereby the law of marque or reprifall is implyed and 
Taved. 

(2) Dtftreine purdett.'l At this time a capias did not lie in an 25E. 3,cap. 7* 
aftion of debt, but is given by the ftatute of 25 E. 3, but yet this 
ftatute doth extend to the capias, bccaufe the capias commeth in lieu 
of the diftres. 
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7) UR FIE TV eft enfement^ que nul T T is provided alfo, that no efchea- 

'^ efchetor^ vifcounty ne autre bailife tor, {herifF, nor other bailiff of the 

k roy ( I ), per colour de Jon office (2), king, by colour of his office, without 

fans efpeciall garrant ( 3 ) > ^« commande- fpecial warrant, or commandment, or 

ttient (4), ou certalne authoritie que authority certain pertaining to his 

appent a Jon office (5), «^ diffieife nul office, difleife any man of his freehold, 

home de fin franktenement^ ne de chofe nor of any thing belonging tr his 

que appent a fin franktenement, Etfi freehold; and if any do, it fhall be at 

efiun lefait^fiit a le volunth diffeifec^ the ele6fcion of the diffeifee, whether 

que le roy de fin office le face amend" a that the king by office fhall caufe it 

fin pUint ^ ou que il eit la common ley per to be amended at his complaint, or 

brief e de novel difleifm (6 ). Et celuy that he will fue at the common law by 

quefirra de ceo attaint^ rendr^ les dam^ a writ of novel diffeifm; and he that 

mages a double a mefme le plaintife^ is attainted thereof (hall pay double 

etferra en le grevous mercie le roy, dam?.ges to the plaintiff, and fhall be 

grievoufly amerced unto the king, 

(i R. 2. c. 9.) 

The mifchiefe before this ftatute was, that efchaetors, fheriffes, 
and other of the kings bailifFes, would, colore officii, feife into 
•the kings hands the freehold of the fiibjed, and thereby diffeife 
the partie, who thereupon to his intolerable vexation and delay, 
was put to his fuit to the king by petition, for which this ftatute 
provideth remedy. 

(1) Bailijfe le roy,"] Hereby bailiiFe is underfh>od any other 
cfiiceror minifter of the kings. 

(2) Per colour de /on o^ce,] Colore officii is ever taken in ma/am Pl. com, 
partem, as 'virtute officii is taken in bonam : and therefore this imply- 

eth a feifure unduly made againft law. 

And he may do it colore officii two manner of wayes : either 
when he Jiath no warrant at all, or when he hath a warrant, and 
doth not purfue it. 

(3) E/pecial ivarrant.] That is, to the efchaetor, &c. a diem 
clanjit extremuniy mandamus, or any other of the kings writs, and 
office thereupon found for the king. 

Likewife to the ftierifte tne kings writ, as an habere facias feijinamt 5 e. 6. Br. 55. 

or the like. tit. Office Li. 8. 

By this afl no feifure can be made of lands or tenements into the ^^* \^\' 

kings hands before oliice found, and fo is the common experience ^J*^''''' ^J-!"^^' 

at this day. See the ftatute of articuJi fuper cart, cap, 19. C3 29 E. Art. fuper cart. 

I. lejlat, de Lincolne, ca. 19. 29 E. i. 

(4^ Oa 5i^^^ »i'iU\t.';.vi\vw. 
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(4) Ou eommandement.'] Under thefe words are comprehendfed 
not onely the king's commandements by his writs^ as hath beerl 
faid» but alfo the eommandement of the juflices of the kings courti 
of jaftice. 

* A man was indifled befdre the flierifFc in his tourne of felonies 
upon which indi6tihent his lands and cfhatteis were by the fheriffe 
feifed for the king: afterward before juftices affigned he was ac- 
{quitted, and fued out a certiorari to remove the record into the 
kings bench ; which being removed, he prayed there to have re- 
flitution of his lands and goods; and it was refolved that the fhe< 
riffe had not warrant to feife the lands, (before he were attainted) 
and therefore that he fhould fue his ailife againfl the {heriffe upoxi 
this ftatute. It was further refolved, that if the fheriffe feife land* 
by the eommandement of the juflices, then is the fheriffe excufed^ 
though the juflices therein did erre; and if he did it of his owne 
head, then had the party remedy by an affife; therefore • the partie 
was required to fue out a writ to the juflices to certifie if the feifure: 
were made by their eommandement. 

(5) Ou certain authoritie que appent a fin office. '\ That is, tx officioi 
without any writ or eommandement: for example, when the ef- 
chaetor taketh an office virtute officii^ he may feife the land; for 
this, as our a£l faith, doth belong to his office; but if of his owne 
head (as hath keene faid) he felfeth the land without any officci 
that feifure is colore officii^ and therefore the affife upon this flatute is 
maintainable againfl him in that cafe,f//r de cateris, 

(6) Per briefede novel diffeifini'] This is put for an example, for 
he may have any other writ, or aftion againfl him. 

This flatute is made iri affirmance of tliat, which Ought to have 
been done by the common law, and is the foundation as well of our 
book-cafes above-faid, as of the adls of parliament, that after have 
been made concerning undue feifures by efcheators, fherifFes, and 
other bailifes, as coroners, and the refl. 

And if it dotli appcare to the court, that the kings officef doth 
feife for the king any lands without warrant again ft the law, in an 
adlion brought againft the officer^ he ought not to have any aid of 
the king; neither doth the writ de domino rege inconfuho lie in that 
cafe, becaufe that which is done by him is void; and where the 
eaufe of aid faileth, there no aid is to be granted. It were againft 
rcafon, that the king, who is the head of juftice, fhould aid him in 
his wrong; and therefore this aft for doing of wrong in the kings 
name, doth give the party grieved an affife againft him, wherein the 
plaintife fhall recover his land, and double damma^es, and befide* 
the kings officer fhall be in the grievous mercy of the king, for 
doing injury in his name to the fubjedl. 

Therefore in a reall a£iion, if the erchaetot (of whom this ftatute 
fpeaketh) be examined, and upon his examination faith generally^ 
that he hath feifed the lands in demand into \\z kings hands ; this 
is not good, and the adlion fhall proceed, for he muft fhew the caufei 
of the feifure, (as is implyed in this aft) which eaufe, if it appeare* 
to be againfl the law, the judges of the law ought to difallow tlie 
fame. 
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CAP. XXV. 

AT UL mintfter U ray {i) ne mabi^ T^ O officer 6f the king By tliemU 
/^/«^ ( 2 )per luy^ ne per auter^ les. fel ves, nor by other, (hall main- 

pleesj parolsy ou befoignes queuxfont en tain pleas, fuits, or matters hanging irt 

la court (3) i^ roy (4), des terresy t'e* the king's courts, forUnds,tenenients,f 

nementSy ou des outers chofes (7), pur or other things, for to have part or 

aver part de ceo (s), «« auter profit profit thereof by covenant made be- 

(6) per covenant fait (8). Et que le tween them; and he that doth, fhall 

froy fott punie a le volunt le roy (9). be punifhed at the king's pleafurcr 
Vide Champertie 11 Ed. 1. 

(9 H. 7. 18. 15 H. 7. a. Regift* 182. Raft., 119. 13 Ed. 1. flat. i. c 49. zS-Ed. i. c, ii, 
33 Ed. I. ftat. 3.) 

(i) Nul mintfter le roy, "] Fleta in rehearfing this flatutc, faith, Flet.li. i.ca.3a 
nullus mintfter regis cujufcunque fuerit officii^ k^c, and another ftatote Erit. fo. 37. b. 
provideth agaii\ft all others. Mintfter regis was taken in this kings ^'^* ^^^h '&. 
time to extend to the judges of the realme; for in the cafeof juftice ^^^ ^i. m. 33 
Heigham for a fcandall, and reproachfull words fpoken unto him, & 34 £. i. 
the record {aithf ftcttt honor • et reverentia, qua miniftris domini regis Cora rege. See 
attribuuntuTf ipji regi attribuuntur ; ita dedecus et infamia, qiue mi- ^^^^^^^^^^^ *9» 
niftris domini regis inferuntur^ ipfi regi inferuntur : in which " ^ "^^ "* 
record and many other of that time [miniftri regis] extend to L ^^^ J 
the judges of thd realme> as well as to them> that have minilleriall 
©fiices. 

(2) Ne marnteine^ &c.] Of maintenance fhall be fpoken in the 
expofition upon the 28 and 29 chapters of this parliament. 

(3) ^euxft)ni en la court,'] By thefe words it is declared^ that Reglft. 1S3. 
regularly champerty is pendenu plaeito, and therefore a feofFement 3° Aif.p. 15. 
after judgcfaent is not within this ftatute. ^9 R«a. Chaa^ 

(4) En la court le roy,] That is, )n fome of the kitigs courts of ^^nf ^.^54. * 
record. 8 e! 4I xa, 

(5) Pur aver part de ceo,] Here is champerty forbidden by 
this ad: firft, therefore it is to be feene what champerty is; and 
fecondly, whether it were not prohibited by the common law 
before' this aft ; and laftly, what was the caufe of the making of the 
iame. 

Champerty is derived from two Latin words, ca^npo et parte, and ^kt. 1. 2. ca. ^^ 
therefore champerty is a bargaine with the demandant or tenant, B"**o"> ^<*- S?-* 
plaintife or defendant, to have part of the thing in fuit, if he ^l h. 6. 9, 
prevaile therein, for maintenance of him in that (uit; it is called F.N*B. ly'i^f.^ 
eampi pars, becaufe he ftiall have a part of the field or land. Sic. m 
demand, in the ftatute called definitio confpirat\ champertors are 33 e. i. Vet. 
called campi participes^ and are thus defcribed, campi participes funt, Mag. Char. fcK 
qui per Je, 'v el per alios pi ac it a mo'vent, ^vel moverifaciuntyeteafiiis 9»^**^« 
fumptibus profequuntuTy ad campi partem 'vel pro parte lucri hahend\ 

Every champerty is maintenance, but every maintenance is not 
champerty, for champerty is but a fpccies of maintenance, which is 
the genus. 

It 
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It was an offence againft the common law ; for the rule of law 
is, culpa eftfi immifcere ret adfe non pertinent i. And, pendente litg 
nihil innovetur. 

Bradlon, who wrote before this ftatute, reheariing the articles en- 
quirable by the juftices in eyre, faith, iie excejjibus njic^y et aliorum 
bali'vorum, Ji quam litem fufcita'verint ^ occajtone babendi terras *velcu/- 
todias, <vd perquirendi denarios, *vel alios profe^us, per quod jufiitia et 
^Veritas occultetury nfel diUttionem capiat ; ancf Fleta a^reeth wiih him, 
where it is faid, per quod jufiitia et ^Veritas o:cultetur\ it appeareth 
that the end of champerty and maintenance is to fuppre/Te juftice and 
truth, or at leaft to work delay, and therefore it is malum in/e, and 
againft the common law. 

And the Mirror faith, en perjurie chionty l^c, touts ceux minifters 
le royy que mainteinont faux anions, faux afpeales, ou faux defences a 
ifciiut. 

An aflion of maintenance did lie at the common law, and if 
maintenance in genere was againft the common law, a fortiori cham- 
perty, for that of all maintenances is the worft. 

And our aft and other ads concerning champerty prohibite 
maintenance, and champerty en le court le roy, yet an adlion 
of maintenance in the nature of an aftion of trefpafle doth 
lie in ancient demefne, and other bafe courts at the common 
law. 

As it is faid in our books, this a6l and other ftatutes concerning 
champerty and maintenance doe give a greater punifhment 
againft them, that offended in maintenance and champerty then 
was at the common law; by this aft he ihall be punifhed at 
the will of the king, i. by his juftices, fo as champerty is both 
malum in fey by the common law, and malum prohibitum, by this 
aft. 

And for that the kings minifters or officers within his courts, 
were in place to doe more mifchiefe therein to the fubverting 
of juftice and truth then others, therefore this aft provideth onely 
againft the kings minifters and officers of his courts. 

Note it is provided by this aft that no miniftcr of the king fhould 
maintain to have part, fo that hereby it appeareth that it is no 
champerty unleffe the ftate, &c. be made for maintenance ; note the 
words of the writ of champerty ht ajfumpfit manutenend, or manuce- 
pit, l^c. But fee after the 29 chapter, fome perfons prohibited to 
purchafe at all pendente placito, 

(6) Ou auter profit.'] * If the tenant in a reall aftion graunt a 
rent, common, or other profit apptender out of the land to main^ 
taine, &c.this is champerty, and yet the rent, common, &c. is not 
in demand, but they are profits out of the land. 

(7) Ou auters chofis,] Within theie words are included leafes for 
yeares; and other goods and chattels, debts and duties, 

(8) Per covenant fait.] That is, by agreement, either hy word or 
writing; for albeit in the common fenfe a covenant is taken for an 
agreement by writing, yet con'veniio in his large fenfe is taken (as 
here it is) for an agreement by writing, or by word. 

(9) // /err a puny a la I'olunt le roy.\ See before cap. 4, 9, 20. 
and hereafter cap. 26, 29. 

This aft concerning champerty is the foundation of all the afts 
and book cafes that enfued. 

Vidr 
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Vide Vet. Mag, Chart. II E. I. flat, de champerty. Artie. 
fh^per chart, cap* II. 33 E. 1. Definitio confpiratorum, i E. a. 
cap. 14. 20 £. 3. cap. A. i R. 2. cap. 4. And thus much for the 
underlUnding of this firit a£t which is enlarged by divers of the ads 
abovefaid. 



CAP. XXVI. 

Tj'Tque nulvifeounty ne outer minif" A ^^ *^^ ^^ (herifF, nor other 

■*-^ terle roy {\) ne prcigne reward the king's officer, take any fe- 

pur faire fin office (2) me 5 font pates Ward to do his office, but (hall be paid 

de cet) que il% purnont del roy^ et que le of that which they take of the king;. 

fra rendre le double al plaintife^ et and he that fo doth, (hall yield twice 

Jerra puny a la volunt le roy. as much, and {hall be punilhed at the 

king's pleafure. 

Cap. itinerjs Vet. Mag. Cha. fo. t^$. Marlb. ta. x^.aS. W. x.ca. 3. 15. (i Inft.3o8, 23 H. 
6. c. 10. z% H. 6. c. 5.) 

( i ) Minifter le roy,'\ Under thefe words, the law beginning with Flcta, It.i. c. iS. 
W i^/Troa^/, are undemood efcheators, coroners, bailiffes, gaolers, *39- *7^pP* 
the kirgs ♦ clerk of the market, aulnager, and other inferiour mi* CoMn.^To. a.* 
nillers and oiHcers of the king, whofe offices do any way conceme • See the fhurth 
the adminiflration or execution of juftice, o\ the common good of part of the Inft. 
the fubjeft, or for the kings fervice; that norie of the kings officers ^^P« Court of 
or minifters doe take any reward for any matter touching their ^u^^x^^^^^^ 
officer, but of the king. And fome doe hold that the kings he- r^w p^^.^^ 
raulds are within this adl, for that they are the kings minifters, and 50 E. 3. nu. ix. 
were long before this ftatuie. 

(2) 2^ e pr eigne re-ward fur faire fon office, '\ See before cap. 10. W. i.cap. 10. 
'ver/usfnem ; and Fortelcue faith, ^od ijicecomes jurahlt fnper fanSla ^^^^ ^* *4- ^» *8« 
Dei euangelia inter articulcs alios quod bene^fidelitcrt et indijf'ercnter 
exercehity et faciet officium fuum toto illo anno, ne que ali quid recipiet [ 210 J 
colore, aut caufa officii fui ab aliquo alio, quam a rege; and note it is not 
faid, that he Ihall take no reward generally, but no reward to doe 
his office* Vide de'vani, CTip, 10, 

The fherifFe, or any other minifter of the king Cattnot prefcribe to 4^ ^. 3- ^ol. 5. 
take a reward or fee for doing of his office: but the fee of zc. d. *' ^^- 7* i7- 
called barre fee time out of minde taken by the fherifFe of every 
prifoner that is acquited, is not againft this ftatute or any other, 
for it is not taken for doing his office. 

This ftatute is made in affirmance of a fundamental! inaxime of Mag. Chart, c 
the common law, which is non capiant *vicecoinites, njel alit minijlri ^9 
regis pr ami urn, W mercedem, ijel ali quid pro officio fuo faciendo^ fed ^5 £ *' ^*' 
tantum defeodisfitis a domino rege fint contenti. • 3* »• 5» 

It is a certain and true obfervation, that the alteration of any of See the preface 

thofe maximes of the common law is moft dangerous, whereof you to the 4th part 

fhall elfewhere reade fome inftances; whereunto you may adde this ^^ "^y Reports, 

ancient maxime affirmed by our adl of parliament: for whiles fhe- parcof the^In- 

riffes, efcheators, coroners, and other minifters of the king, whofe ftitutrs, Cap."' 

offices any way did conceme the adminiftration or execution of Of th. high 

iuftice, or the good of the common weale, could take no fee at all co"»^t o^ parUa- 

JL 1n:!T. R for T^^l' ^"'• 

Se^ here ca. 42. 



^I<>L 



Vi<!e4E.3.e.io. 
i7E.3.cap.4, 
8 Elis. capt II. 
23 H. 6. ca. 10. 
34 H. S. cap. 
28 Elis. cap. 4* 
3 H. 7. cap. 12. 
I H, 8. cap. 7. 
1 X H. 7. cap. 4. 
12 EI. 7. cap. 5.' 
8 H. 6. cap. 5. 
13R.2.C.4..&C. 
Sec before ca. 4« 
9,.&c 
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Cap. 27^ 



f^ df>ing'tlieir office* hatjof the ldnr» then had they no coleorto 
ejk^^^aoy thing of.tlie fubje^ who knew, that they ought to take 
nothing of thenu 

iljit whenfome ads of parliament changing the rule of the com* 
mon law, gave to the faid miniders of the king fees in fonie par- 
ticular cafes to be taken of the fubjedl, whereas before without any 
taking at all their office was done, now no office at all was done with- 
out taking: but at this day they can take no more for doing their 
office, then have been fiftce this a£t allowed to them by authority of 
parliament. 

TJiis flaxate doth adde a gmter penalty, then the comtnoii 
law did givCA fQr by this aOL the plaintiiFe fl^U recover hb 
double damages, and befides they fhall be, punimed at the will 
of. the king, uut is^ by the kings joilices, before whom the caufe 
depends. 



CAP. XXVIL 



JE^ Tque ml ckrke dejti/iicey defche^ 
^- tor J ou dinquiror ( i ), nulrien ne 
pr eigne pur liver er chapiters (2),yir- 
prisfolement clerks desjuftices errants 
en lour eyres^ et ceo it. s, et nient plus 
de cbefcun wapentake^ hundredyOu ville^ 
que rejpoigne per xii, ou per vL (3) 
folonque ceo que auncientmentfuit uje. 
Et que autermentle fray rendra le treble 
de ceo quel avera prife (4), etperdra la 
fervice de fon feigniour per un an. 



A^ND that no clerk of any jufticcr, 
' efcheator, or enquiror," {hall 
take any thing for delivering chapi- 
ters, but only clerks of juftices in 
tfaeir circuits, and that iis. and no 
more, of every wap^take, hundred, 
or to^n, that anfwereth by twelve, or 
by fix, according as it hath been ufed 
of old time ; and he that doth contrary 
{hall pay thrice fo much as he hath 
taken, and fhall lofe the fervice of his 
matter for one yearr 



Mirror, c» 4. des 
Artie, des Eires, 
Bradt.l.3.tb.ii5, 
116. Bnc.ca.2. 
fo. 9, xo. 
Flcr. 1). X. c. 20. 
Mirror, cap. 2. 
^ 13. Sec the 
t'ourch part of 
the Inftitutcs, 
cap. Ju{lices in 
f/.re. 

*[ 211 j 



For the better underflanding of this aft, the manner of the 
proceeding by the julHces in eyre in their eyre is to be known. 
Firfl, they had their authority and power by writs, which writs 
were at their feffions firft read, ^ihus auditis, quidam major eorum 
et difcretlor publice coram omnibus propofuit qua Jit caufa ad*ventus 
eorum, qua Jit uijlitas itiaeratioms, et qua commoditas^ Ji pax ob'- 
Jer'vetur^ l^c. The charge being given, then were the bay- 
lifFes cf* the hundreds * called, and their names enrolled, and 
every of them fworn that out of every hundred they fhould choofe 
four knights, who forthwith fhould come before the juftices, 
and fhould be fworn, that they fhould chpofe twelve knights, or 
free a»d lawfull men, if knights could not be found, &c. by whom 
the bufmefle of the king the better, and with greater profit might 
be expedited; who being returned and fworn, then fhould be 
read to them the chapters or articles of their charge in writing 
indented, the one part whereof was delivered to them, and the other 
part remained with the juftices: and conimandement was givpn to 
them by the jultices, that to every chapter or article they fhould 

... iwer 
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anfwer in their verdift feverally and by it felfe> Aifficiently, dif* 

tindly, and openly, .. >.... .v 

Cafitulavtro qtup illis dupJecmtropwendaJiifU^ puffulpqifiVfuri^mHfr, Brad. ubifttpnu 
Jicundum varietatem temporum et Lcorum, it quandoque au^eniur, quflU'- 5,^*\^* 3*^"^'o* 

doque minuuntur. . ci*4tiii'M»g.' 

But the ordinary chapters or articles, as it appeareth fcy capitula chart, fo. 150. 

itinenSf amounted to the number of 138, or thereabouts. 

( 1 ) Bnquiror,] Prefently after the making of this ftatute, there 
was added to the chapters of the eyre the effed of this a6t to be 
inquired of, viz. De ciericis jufliciariorum, tfihaetorum^ n/el 
alitrum miniftrorum capieniibus dtnarivs pro capitulis deliberandi ^c. 
Where enquirors or inquifitors are included under the name of 
mlnifiri. 

Before this ftatate, not oncly the clerks of the juflices, but of 
efcheators and other minifters and oiHcerSy that follow^ed the eyre, 
did ufe to write them, who would doe it readily, fufficiently, and 
with lefTe charge, which was born by the twelve of every hundred. 
This liberty that the fubjedt had, could not be retrained but by 
aft of parliament, and therefore two things are hereby provided. 
I. That no clerks, &c. but onely the clerks of the juftice^ errants 
in their eyres, fhould deliver the chap;tcrs. 2. When this ad of 
parliament had drawn it to the hands of the clerks of the julHces in 
eyre, it was neceflary to fet down in certain, what they ihould 
take, and that was but 2. s. of every hundred, which they well de« 
ferved, and the county thereby much eafed. 

(2) Fur li'verer chapters,'] Capitula are derived a capites the high- Cap. Itin' nU 
eft and principall part of man, fo when matters are diftributed into ^"P' 
principall articles, they are faid to be digefted into heads, which 
thereupon are called capitula : what is intended here by chapters, is 
declared before. 

(3) ^e re/ponde per 12. ou per 6*1 For fome hundreds were (b 
decayed, as they ufed to anfwer to the chapters or articles by 6. as 
before time had been anciently uf<^. 

Now how this chapter could be underllood without reading 
of the ancient authors and old records, let the indifierent reader 
judge. 

(4) Et que auterment lefra rendr* le treble value de ceo que il a*ver 
pri/e,] That is to fay, if any clerk, but the clerks of the juftices in 
eyre, did for reward deliver the chapters, or if the clerks of the 
juftices in eyre for the delivery of them did take above 2. s. 
they Ihould render to them of whom they tooke treble^ fo much 
as they received, and befides lofe the fervice of their mailer for one 
ycare. 



CAP. XXVIII. [212] 



_ s 

frocn 



TTT que nul clerk le roy Hides jujllces A ND that none of the king*! 

refceive diformes prefentment del '^' derks, nor of any jufticer, fron 

tfglife^ dont plea on conteke foit en la henceforth fljall receive the prefent 

court le roy^fans fpeciall conge le roy^ et ment of any churchy for the which 

£C9 defende le roy fur palne de perdre any plea or debate is in the king's 

lefglife R 2 ^urt^ 
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UfgUJi it fan fervlce. Et que nul court, without fpecial licence of the 
cur hi dejuflice^ne de vicont (2), ne king 5 and that the king forbiddeth, 
maintiini parties ( j ) en quarelsy ne upon pain to K fe the church, and his 
hifiighes qiieuxfont en la court le roy^ fervice: and that no clerk of any juf- 
. nefr and ne face (3) fur common droi- ticer, or flierifF, take part in any 
ture delayer^ ou dijiurber \^). Et ft quarrels of matters depending in the 
uW lefait^ ilferra punie per la paine king's court, nor fhall work any 
procheinment avantdtt^ ou per pluis fraud, whereby common right may be 
grieVQUSyfi le trejpajje le requiert. delayed or difturbedj and if any fo 

do, he {hall be puniOied by the pain 
aforefaid, or more grievoufly, if thb 
trefpais do fo require. 

(Regift, 1S2. 189. Raft. 119. 427^ &c. 28 Ed. x. c ii. i £d. 3* flat 2. c. 14. 4 Ed. 3. c. iz« 
10 £d. 3. €.4. 1R.2.C.4.) 

I. This a£l is divided into foure branches^ fird, that no clerk of 

the king, nor of any juftice receive any prefentment to any church, 

whereof any plea was depending in the kings court; the mifchiefe 

before this aft was, that depending a fuit for a church in the -kings 

court, the one party or the other would prefent the chaplain of the 

king, or of fonie of the judges, the more to countenance the one 

party, and difcourage the other, and the mifchiefe was the greater 

Brit. fo. 374 b. for that at this time, cum aliquis jus prafen fundi non babens prajenta- 

^* *• '3^* '• 'verif ad aliquam ecclefiam^ cujus prafentatus Jit admijfus (i, inflitutus) 

Qttar.^mp*. 110. '^ !?*' iJerus eft patronus per nullum aliud ire've recuperare poterii ad~ 

'vocationem fuam quam per bre^*e de re^Q, 

2* The fecond branch conuineth the punifliment, viz. that if ke 
doth it without the kings licenfe, he fhall lofe the church, that is, 
that the church (hall be void as unto him, and that he Ihall lofe 
his fervice, that is, that he be not after chaplain to the king during 
Regi(l« fo. 58. one yeare. And at this time divers ecclefiafticall perfons were 
F.N.B.44.g. not onely clerks' in the chancerv, and other the kings courts, 
but alfo flewards of houfhold to noble men, juftices, and other great 
men. 

3. The third branch is, that no clerk of any juftice or fherifFe 
fhall maintain any party in any querels, or buiinefTe depehding in 
the kings courts. 

( I ) Nemainteine parties, ^r.] Ne manuteneas, whereof commeth 
the word of art manutenentia, or manutcntio, derived c manu et tenere : 
manus doth not onely fignifie powei or help by word or counte- 
nance, but manus is herein ufed, for that mod ufually main- 
tenance is done by the hand, either by delivery of money, or other 
rewajd, or by writing on the behalfe of one of the parties jn a 
. fuit depending. 

It is in the Regifter thus coupled, manutenuit et fuftenta'vit, 
and fuftentare is properly to underprop any thing that is likely to 
fall. 

Maintenance is an unlawfull upholding of the demandant or 
jjlaintife, tenant or defendant in a caufe depending in fuit, by word, 
writing, countenance, or deed. 

This maintenance (as hath been faid) is malum infe, and againfl 
the common law, and that is notably proved by this adl, for hereby 

main enance 
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maintenance is branded with this quality that thereby common 
rig lit is delaied, or diilurbed, and confequently againft the common 
law. 

And it is to be underflood, that manutenentia eft duplex^ that is to [ 213 ] 
fay, curicdis^ that is, in courts of juftice,/^«iiir«/^ placito, and of » E. 3.C. 14. . 
this the faid dcfcription is given; and ruralis, that is, 10 ftir up ^^'W\ 
an:i muntaine qucrels, that is, complaints, fuits, and parts in the j ^'\^ ^l^ ^ 
country, other then their owne, though the fame depend npt in 
plea, and this is punilhed with gr^at feverity, as by the afts there- 
fore provided apoeareth. 

Manuteneutia curialis is divided into lawfull, and unlawfull, vand Art. fuper cart, 
into geperall, and fpeciall, as (hall be (hewed in his proper place, "P« i'» 
'vis:.. in the expofition of the aft of 28 Ed. i. Art./uper cart*. 

(2) Nul clerke de juftice ne de 'vi/count.'] Thefe were prohibited Sec cap. 14. 
by triis acl, becaufe they were in place, as before hath been faid, 

to do more mifchiefe, that is, by their maintenajice to difturbe or 
delay common right. 

(3) Ne fraude nefare.'] This fraud is worthy of the puniftiment 
inflidled by this a 61, for that it tendeth to delay, or difturbe com^ 
mon right, that is, the due proceeding of law. 

(4) Pur common dmit delayer ou difturberJ] Thefe words refer as 
weiJ CO maintenance, ^ to fraud. 

4. The fourth branch is the pun^fhment^ which evidently ap«> 
J5eareth by the adl. 



CAP. XXIX. 

JP UR FIJS J^ejl enfement^ que ft ul T T is provided alfo, that if any fer- 

ferjeanty counter (i) ou outer {2) jeant, pleader, or other^ do any 

face ulmaner de difceit (3), ou de col^ manner of deceit or collufion in the 

lufton en la court le roy^ ou confent de king's court, or confent unto it, inde- 

faire la^ en difceit de la courts pur en-- celt of the court, or to beguile the 

gin* (4) /^ courty ou la particy et de ceo court, or the party, and thei-eof be at- 

foit attainty hrs puis eit la prifonment tainted, he fhall be imprifoned for 9 

dun an et unjour, et nefoit oye en la veare and a-day, and from thenceforth 

court le roy a counter pur nulluy (5). Ihall not be heard to plead in that 

Et ft ceo foit auter que count\ per court for any man; and if he be no 

mefne le maner eit la prifon dun an pleader, he mall be imprifoned in lik^ 

£n dun jour a tout le meins, Et fi le manner by the fpace of a year and a 

trefpas demande greinder patney foit a day at leaft; and if the trefpafs re- 

voiunt leroy (6). quire greater punifliment, it fliall be 

at the king's pleafure. 

(3 R. 2. c. 4. 10 H. 6. c. 4, 18 H. 6. c. %. Raft. 2. 1 1 £d. 4 3. b. Palmer, 288. Salk. 5x7.) 

Before this ftatute, in the irregular raigne of H. 3. ferjeaants, 
apprentices, attorneys, clerks of the kings courts, and others did 
pradife and put in are unlawfull (hifts and devifes fo cunningly 
contrived (and fpecially in the cafes of great men) in deceit of > 
the kings courts, as oftentimes the judges of the fame were by 
(iich crafty and finiiler (hifts and pradif^s invegled and beguiled, 

R 3 \nV\vi\v 
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Mirr.ct. § 5, 
del couAten. 



["4] 



RotParLan.c. 
H.J. 



1. part of the 
Inftit. (t€U 

Flet.li. s. c. 21. 
Cuft. de Nonn. 
cap. 64. 
Mrrr. bbi fup* 



Mirr. ubi fupra* 



The oath of the 
fcrjeaunt at law. 



The oath of the 
kings ferjeaunt 
at law. 



which was againft the common law, and therefore this aft wa9 
made in affirmance of the common law ; onely it added a greater 

{mnifhment: fbr heare what the Mirrour faith of the ferjeant at 
aw, what his office and duty was : Chefcun ferjeaunt counter eji 
ehargeable per ferement que il ne maintenera, ne defender a tort ne 
faixtme a fon fcient, nju guerperafon client » a quel heure que il puit fin 
tort a percei<ver. Auxi que il ne mitter in court faux delates y ne faux 
tefmoignes ne movera, ne prof era, nt au)c corruptions , deceits, menfongesy 
ne aux fauxes lies ne cdnfentera, mes loieilment maintenera le droit de 
fon client, que il ne cbiet pet follie, negligence, ne default de luy, ne de 
refonne que a luy appendroit de pronofincer et per mefterie, leding, dejpi" 
fer, coup, polie, tenfon, manace, wnfe, ne 'villanie, ne dijburbera judge, 
party, ferjeaunt, ne outer Jn court per quoy ildifturbe dro^t ou audience^ 
In former times learned and grave apprentices of law came not 
to this ftate and degree //r ambitum^ but contrariwife when tlicy 
were called thereunto, they aflayed all means to avoid it> tikirig 
the degree of an apprentice to be the more permanent place : as 
taking one example for many; in the 5 yeare of H. 5. John M^r- 
tine, William Babington, William Polc> William Vfellbury, Joan 
June, and Thomas Rolfe, fix grave and famous apprentices, having 
writs delivered unto them to lake thcflate and degree of fcrjeaunts 
retournable in Michaelmas terme, when all the meanes whicn they 
had ufed could not prevail, they at the retome thereof in chancery 
absolutely refufed the fame; whereupon they were called into the 
parliament then fitting, and there charged to take the fbte and 
degree upon them, which in the end they did, and divers of then^ 
afterwards did worthily ferve the king in the principall oifi\.es of 
the law, as by our books appeareth, 

(1) Serjeaunt counter. 1 Of Ms antiquity and calWng ad ^atun^ 
et gradum fer<uientis ad legem, I have fpoken in another place. In 
ancient books he is called, counter, or narrator of the coun; or de- 
claration, being grounded upon the original! writ, the foundation 
of the fuit : and ferjeaunt being a generall word, counter is added, 
to it, to rpftraine it to a ferjeaunt at law. Fide ca. 30. And untill 
this day, when ferjeaunts proceed, every of them counteth, that 
is, reciteth count in an ad^ion appointed to him by the judges before' 
them. 

The Mirrour faith, Counters font ferjeaunts fachants le ley del 
realme, que ferwent al common del people a pronouncer W defender lex 
aSlions en judgement, pur ceux que mitteront pur loier, tff . 

(2) Ouauter.'\ This cxtend^th tQ apprentices, attornies, clerks 
of courts, or any other. 

For the better underflanding of this adl, it is nccefTary to fet 
downe the oath of the fcrjeaunt at law. 
This oath confifteth on foure parts. 

1. That he (hall weU and truly fcrve the kings people, as one, of 
the ferjeaunts of the law. 

2. That he IhaH' truly counfell th^m, that he fhall be retained 
with, after his c^^nping. 

3. That he Ih'all not defer, tradl, or delay their caufes willinglyi 
for covetoofnefTe of money, or other thing that may tend to his 
profit. 

4. That he fhall give due attendance accordingly. 
This oath confifteth on fix parts. 

I. That he Ihall well and truly {twt the king and his people, as 
one of the kings ferjeaunts at law. 
.7 2. That 
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It. That he Ihdll truly cbunfetl \hc kin^ih his matters wlien Ike 
ihall be called. 

3« And duely and truly kninii^er the kings matters after t&e 
courfe of the law, to his cunning. 

4. He ihall take no wages or fee of any man for any matters* 
where the king is party, againft the king. 

5. He ihall as duly, as hailily fpeed fuch matters, as any man 
(hall have to do againH; the king in the law, as he may lawfully doe, 
without delay, or tarrying the party of his lawfuU proces in that 
belongeth to him* 

6. He (hall be attendant to the kings matters when hee fhall be 
called thereto. 

The apprentice at law is not fwbrne. 

Concerning attorneys, it is provided by the itatnte of 4H. i|.. [ 215 ] 
cap. 18. that they that be good and vertuons, learned, and of good 4H.4« ca. i8* 
fame, fhall be received, and their names put into the roll, and The Roll of At- 
fhall be fworne well and truly to ferve in their offices, and facially **"**>•• 
that they make no fuit in a forein county*. 

Newton, chiefe juflice of the court of common J>leas, gave ao H. 6« fo. 37. 
judgement of an attourney of thatconrt, that had faed out a cafias 
without an original], that his name fhould be drawne Out of the 
roll of attorneys, and that he fhould never l^e attorney in this 
court, nor in any other court of the king, and that he fhould not 
meddle in them in the law ; and to perform all this, he in thofe 
days was fworne on a book. And Newton (aid to him. The king 
hereafter, when you ihall have better grace, may pardon you by 
ids letters patents, &c. and then you may be reflored againe. 

( 3 ) Face ul mqner de Jijcett.^ Thb muft be a mif-fefauns, and not 
a nonfefauns; ^r the words be doe, i» faciat aliquam Jeceftiemm 
/eu collujionem^ i^c. And to illuitrate this matter, it is good to piit 
fome exj^nopies* 

A writ of ibfi^erg facias felfinam did falfly recite a recovery in a 
reall aftion (where in truth there was no recovery at all) by colour 
pf which writ a man was put but of his freehold; * this was a col- * 17 E. 3. 59* 
lufion in deceit of the court, and the delinquent was bv this flatute ^•.^•®;9|-^ . 
awarded to prifon.&c. _ S'^MeLi" 

^ So It is to fue out a capias without an ongmall. j^ collufion fur 

^ Alfo to bring a precipe againft a poore man, knowing that he recovery, &c. 
hath nothing in the land, of purpofe to get the poifeffion of the land Rwiulphus Pay. 
againft the tenant who is in poiTeffion* ^t^l'^lno 

«* To procure an attourney to appeare for a man, aad plead "com. Banc. * 

without warrant. AUan Prats caife. 

If a ferjeaunt, or an apprentice of the law in pleading a matter *> »o H. ^. .37* 
of fa^ ifluable for his client, alledge the fame tO be done at a *" 39E'3'f<>i3f« 
towne in fuch a county, where in deed he knoweth there is no fuch feni*blV*^E.^i.* 
towne, of purpofe to delay juftice, // a engintr la courts this is a 3^, * 
deceit within this ilatute, and fo it hath beene holden. F.N.B. io>a* 

« A. H. in execution in the counter of London, and becaufe V' ^' 3 ««^'* 
that prifon is a ftrait prifon, devifed a ihift (in deceit of the court) ^p?^j|'* ■ 
to be removed from thence to the Fleet, and his device was this : ^** 

He made an obligation of xx. L to S. and caufed the obligation to 
be put in fuite againft himfelfe in the name of S. and judgement 
in the court of common uleas was given againft him upon his con^ 
feffion, and procured a habeas corpus cum cau/a, and thereupon he 
was brought into the court of common pleas, and there one in the 
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name of S. prayed that he might be committed in execution to 
the Fleet ; and the court being beg^uilcd, and knowing nothing 
of this deceit, and fubiill and falfe pradlife, committed him to the 
Fleet, where S. never had fuch a debt, nor ever was privie to any 
of the faid proceedings, A. H. and his couofellors, &c. are within 
this ftatute. 

This ad is alfo in afirmance of the common law, for fraud and 
falfhood is againft the common law : and therefore if the client 
would have the attourney to plead a falfe plea, he ought not to doe 
It, for he may plead quod non fum ^eraciter InfomiatuSy et ideo nullum 
rrfponfumy Uc, and that (hall be entrtd into the roll to fave him 
frum dammages in a writ of difceit : and if ^n attorney ought not 
v^ittingly to plead a fjlfe plea, a fortiori, a ferjeaunt or an ap- 
prcn:ic«i ought not to doe die fame. 

(4) Pur enginer (ou engingner) le court ou la partie,'\ That is, 
to beguile the court, or the partie, as by the examples before cx- 
prefled have app«*ared. 

And this artiliciall deceit is of all other the worft, for hereby 
the n^atter is fo tricked, (hadqwcd, and heighmed by colour of 
painted art, as thereby the judges themfelves are abuled and 
peguiled, 

(5) Eit la priftnment dun an^ ^ ne fiit eye en la court le roy a, 
counter pur nuIluyS\ This puniftinicnt ei^iends as well to the appren- 
tice, as to the ferjeaunt. 

(6) Scit a Hjolunt le roy,"] Thefe words are before expounded* 
cap. 4. &c. 

William de Waflhill plaintife againft Matthew of the exche- 
quer, in an adion of deceit, and declared, that where he had de- 
mifed to the faid Matthew certain l^nds in Wyrlingfcote in the 
county of Worcefter, and Blakgreve in the county of Warwick 
for the terme of twelve yeares, and covenanted by fine to a (Tune 
the fame, the faid Matthew other lands in the faid fine fraudulently 
did infert, to have and to hold to him in fee, to the difherifon of 
the plaintife, &c. This matter was treated of, and examined by 
all the judges of England, and the treafurer and barpns of the ex- 
chequer in the prefence (faith the record) of Henry de Lacy earle. 
of Lincolne, mafler William de bifhop of Ely, r.nd Robert 

of Tipetet, and others: and. to ufe the words of the record. 
Super examinaticnem tarn ipfius Mattb^ri quain recordorum^ ccmpertunA 
ejly quod hac et alia perpetra'vit in decepticnem curia : and thereupon 
judgement is given, ^W commiitatur gaola ibidem motaiur* per 
unum annum et unum diem fecundum * fiatutum, et finii f cojjetur^ 
• The quafhiiig of the fine was by force of thefe words in this fta- 
tute, Etfe le ire/pas demand greinder paine, fcit a •volunt le roy, that; 
is, of the kings court, where the plea deptndeth. 

H^ec eji fmalis concordiafaSIa in curia domiui regis apiid Wejlm^ a 
die SancJi Mithaelis in x-v. dies, anno regni regis Edn^ardi Jilii re* 
gis Henrici tricejtmo tertio, coram Rady.lpho de Hengham, Willi elmo de 
Bereford, Elia de Bekinghamy Petro Malore, WiUielmo HczK;ard, ^ 
LamLerio de Trykinghamjujiic\ l^ uliis domni regis fdehbus tunc ihi 
pra-fcnnhus, inter Rogerum de Gamaget, C5 Cecilium uxoran ejus que- 
rent es, y lohannem . fiUum lohann.s de Balhngkam deforc* de duabus 
mcfuagiis, quinquaginta l^ duabus acris ierrat i^ V7ta aciu bcjci, ^ 
dimuC un* a^ ra: pajlur/e, l^ medietate unius acree prati, cum pertinen- 
PUcit* convcnt% tiis in Ballingham, unde plcuitum conventioms Juiumonitum fuit inter 
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tos in eadem curia, fcilicet quodprdediBus R. reco^n* pradiQa tenemenia 

cum pertinenttis effe jus ipfius lobannis. Et pro hac recogniticne, fine A render to Ce* 

^ concordtay idem lohannes conceffit prardictis Roger o^J Ceeilia pra- «'"«• ^**'*^*^^ 

diaa tenementa cum pertinenttis, l^ ilia eis reddidit in eadem curia, ^nuftjis.^ 

Habtnd* ^ tenend* ei/dem Rogero et Cecilia'. ^ haredibus ipfius Ce-^ 

cilia de capitalibus domini fecdi illius per ferviiia qua ad tenementa 

pertinent imperpetuum, Et praterea idem lohannes concept pro fie 13 

haredibus fuisy quod ipfi nuarrani* ei/dem Rogero ^ Cecilia, tSf bare- 

dibus ipfius Cecilia, pradicta tenementa cum pertinentiis contra emnes 

homines itnperpetuum* Et pro hac recognitione^ redditione, ^warrant*, 

fine ^ Concordia iidem Rogerus ^ Cecilia dederunt pradiSlo lobanni 

'viginti libr* fierlingorum. 

This fine being removed coram rege\ the heires of John Bal- HII. 7£.2.co^ 
lingham, i;/z. CeciUe tne wife of Roger Burghuil, and her huf- ramrcge. rot. 
band, and Sibyl and Cecilie daughters and heires of Maigcrie, 93* Hereford, 
brought a writ of deceit, &c, for the avoiding of the fine: ajfe^ 
rentes (faith the record) pradittum finem minus rite ejfe levatum in 
deceptionem curia regis, et in exbaredationem haredum pradi3'*^ eo' 
quod pradiSla tenementa in prad:£f pne contenta funt de manerio de 
Ballingham, quod eft de antiqso dommico corona Anglia. After- E ^'7 J 
wards Roi^er and Ceciliv* his \^ ife upon their default were fe- 
vered, and Sibiil and Ceciiie fued forth, and prayed that the fine Vide 17E. 3.31. 
for the caufe aforefaid, rcoocetur et penitus adntJletur, and the court V^fz ^' **• 
in tiiis cafe refoUed thus, Et quia videtur curia quod prad. Sibilla g h. 6^ir. 
et Cecilia filia prad. Margeria ad bre've fuum prad, re/ponder* non The writ of De- 
debent, eo quod pradi^* 'Johannes fiVtus Jahannis antecejfor earundem, ceit is to bee 
i^c, fi modo ^oixiffet ad prad. finem adnulland, admitti non debuit : brought by the 
and yet the record proceedeth for the punilhment of the deceit to nufij^^'^and re^ 
the court in thefe words, ^afitum eft a prafatis Rogero de Carnages, voicing of the" 
et Cecilia uxore ejus^ quid rejpondeant ad deceptionem et collufionem fine, but the 
curia domini regis prad* k^c, qui dicunt quod prad* tenementa in Jtra-^ court may pu- 

di^o fiile contenta funt ad communem legem placitabiliay et femper a '^'^^^c ^«ceit 
- .'' ' 1 r t^ . z ; y to the court, at 

tempore, quo non extat memoria hucufque, <5c, et non per ore^e claufiim ^^^^ fuit of the 

de redo, 15 c, eo quod non funt de ant i quo dominico, €*^f. et de hoc pon^ party or his 

/^ "^ /uper patriam, ^c, Ideo ven* inde jurata coram rege a die P of" heires. 

cha in quindecim dies ubicunque, 15 c* * 17 E. 3. 31. 

There is a chapter added amongft the a6ls made in W. 2. anno 
13 E. J. the laft chapter faving one in thefe words, chauncellor, 
ireajurer, j unices, ne nul del councel le roy, ne clerk de la cbauncery,ne 
del efihequer, ne de juftice, ne dauter minifter, ne nul del hoftle P roy ne 
clerk, ne lay, ne putt recei*uer efglife, ne advo^on de efglife, ne t're ne 
tenement en fee pef done, ne per achate, ne a far me, ne a champerty, ne 
en auter maner, tanque come le chofe eft en plea de<vant nous, ou de-vant 
ul de nous miniftre^, ne nul lo-iver ent foit prife, iffc. 

It is certain that this chapter was ncK enabled in 1 3 £. i . there- 
fore it is to be feen when it was n^ade a law. 

Firft, Fleia coupleth the 25 chapter of this parliament of W. i. Fleta uhl fupra. 
and the faid chapter inlerted into W. 2. together; whereby it 
feemeth that it was made at this parliament. 

2. It is enacted in the Frencti tongue, as this ftatute of W. i. 
is, and all the reft of the ftatute of W. 2. is in Latine. 

3. It hath the fame'phrale and manner of penning that the 25. 

28. and 29. chapters of this aft of W. 1. hath. Stat. deCha 

4. The ftatute of champerty made in the 11 ycare of E. i. annonE. i. 
(wnich was before the ftatute of W. 2.) rccitcth the cfftft of this Vet Mag.Cha. 

chapter, f®* *o. b. 



jdianter, and tbe^p chapter of the parHamei^ W. i. for by the 
&ia ad of 1 1 £• 1. it is recited^ C««ir ctmteruufoit in nofirt fftatute, 
pl^ ntd 4i nofire cmrt preiffu plia a <hamfirty per art nt per engin^i 
vhich i^ a fuounary recit Jl of the faid ad inferted, as is afore* 
(aid, amongd the ftatutes of W. 2. for the chauncellor, treafurer, 
juilices, &c. are all of the kings courts, and it was fitter to rehearfe 
tbom generally, then by particular names. 

And further, the iaid a^ of 11 £• 1. redteth this 29 chapter 
concerning counters, attourneyes, and apprentices, and others, as 
Fleta doth, rather by way of explanation, then in the fame 
words. 

5. There is no one ad in W. i. fo general as this reheariall in 
the 1 1 ]£. I. is, for the 25 chapter is vm minifter, and this is nul ge^ 
iieralment without limitation. 

6. Mention is made in the recitall of the faid ad of 1 1 £. i. of 
officers ^ bouts homes ^ outers de la terre^ iand in no ilatute before 
that, any mention is made des bouts hemes, that is, of the chaan- 
cellor, treafurer, the kings counfellors. &c. but onely in this ad, 
which is inierted amongft the ftatutes of W. 2. , 

7. And where by the 28 chapter, provifion was made againft 
the clerks of the king, and of the junices, and by the 29 chapter 
againft ferjeants, apprentices, attoumies, and others, it had been a 
great omiBion and deled in the makers of thefe laws, to have left 
out the great oificers and joftices themfelves of the kines courts, 
and others recited in this ad inferted in W. 2. againft whom it 
^as nijore neceftary to provide, then againft the other, becaufe 
they had more power to offend ; and the law had not feemed 
squall, if proviiton had not been made as wel againft the ma- 
jorities, as the minori^es, the great, as the fmaJl. 

[ 2|8 ] g. The faid ad inferted into W.,a. inflideth piinifhment (a la 

vebmt le regi) the ad of u £. i. doth adde hereunto three years 
impriionment, for di^mtas perfitug auget peemm* 
JSMfee.'\ That is, in fee fimjple. 
Ber dene^l That is, by a gift in taile. 

Nfi fer acbofeJ\ That is, by purchafe for mony or other con- 
fideration. 
30 Aff. 15. Ne o forme,] That is, by Icafe for life, or for yeares. 

30 E. 3. 3* jy^ ^ cho^mperty,] This bath beene explained before, chap. 25. 

S£*4.i3« Ne e» asaer manner.] Thefe be generall words, and forbid all 

f^rchRies pendtnte pLuit^ by the perfons named in this ad; which 
IS worthy of obfervation, to make a diverilty between thefe per- 
fons herein named, and others : fee before cap. 25. and note weli 
thie books there qiipted. 

J volunt 1$ roy,] This is explained before cap. 4. &c. 
Vide W. 2. cap. Auxihien celuy que ptir chafe come celuy que le fro^] Note the pu- 
49. Stat. de. 33 nifhment lieth by this ad equally, as well upon the giver as the 
E.I. Deconfpi. . 
racy, Vet. Mag. ^^^'^' 
dart. fo. ill. b. 
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Jp'T pur ceo que multz des gents fe 
pl^ignent desferjeants ( i ), criours 
iifee (2)y et les marjhals des jujiices 
(3) ^« «V^j it [dautersju/lices] quelles 
fement a tort deniers de ceux queux 
recoveront feiftn del terre^ ou queux 
gaignont lour quereUsj et define levie^ 
it des jurors^ villesj prifonets^ et des 
auters attaches en plees de la coroncy 
auterment que fain ne duijjenty en 
fnuits des manner s^^ et de ceo qutlaiplus 
grand number de ceux que ejlre ne duift 
(4)1 P^^ i^^ ^ people eft malement 
greve'f le roy defendcj que cejies chojes 
nefoient diformes faits. Etji ulTjer^ 
jeant defee le face^ office filt prije en le 
maine le roy. EtJi marjhals des juf- 
tices le facent^ foient punis grevement a 
la volunt le roy, Et a touts les plain- 
tlfes lun et lauter rendre le treble de 
ieo quels aver* prife en eel maner. 



AND fbrafmuch 9S paaqy q)ii\plaifi 
themfelves of officers, ciders of 
fee, and the marfhaU of iufticc? sa 
eyre, taking money wrongfully of fiicfai 
as recover feifih of land^ or of tl^ein 
diat obtain their fuit$, and of fi^e^ 
levied, and of jurors, towns, priioaa^ 
and of others attached upon p)ei^ ^ 
the cro^yn, otheni^fe ' than t^cj 
ought to do, in divers inii(iinci^^ 
and foraCnuch as there is a gteatef 
number of them than there ovigh( t^ 
t^e, whereby the people arc fqjrc 
grieved; the king commandeth dbuut 
mdi things he no niore dione ^op| 
henceforth ; and if any ofpcer of roe 
doth it, his office iha^Il be takjiVi iptci 
the king's hand ; and if any of Ac. 
juftices maribals do it, they Audi be 
grievoufly puniihed at the lung'$ 
pleafui^e; and as well me one a^ tt^i 
other (hall pay unto the compb^nanta 
the treble value of that they have ro» 
ceived in fuch manner. 



yide Mirror, c. 5. § 4. Britton 37.- b. (i i Ed. 4. 3. b. 4 Inft, loi.) 

(i) SerjantSi'] Flcta rendreth thefc words thus, wiyiz/^r^/ ^- Flet li. «• c. 3«, 
wieniesf they were called virgatores a <uir^Js, of while rods, which ^^ Virgiioribtts. 
they carried in their hands before the jjoftices in eyrt and other [ 219 ] 
juftices. 

(2) Criors de fee,'] It appearcth by Flcta that thcfc arc coip- Fleta ubi f upri* 
prehended under the generall name of 'uirgatoreSf and therefore 

f;arried rods alfo, he rendreth thefc words clMnatores defeedo. 

(3) Et ks marjhds des juftices,] Jufticiariorum mare/challi, FkUttbi fupra. 

(4) Et de €90 que il ad finis nombre que eftre ne duift,] Hei-ebyst 
appeareth> that the over- great number of'^thefc virgers, criers, and* 
maribals, was a meanes of extortion, or grievance of the people; 
ahd fo it is in all other cafes of wkftt profeflion or place fbcver, 
Multttudo imperat^um perdidit cariam : bcfides it takcth away tb|^ 
f flimation and credit of the fame. 
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CAP. XXXI. 



JT) E ceux queux parnent outragious 
tolnet* ( r ), emonter common ufage 
du realms en la vilU merchandie (2).* 
purview eft^ que ft uW leface en la ville 
k roy mefme^ quefoit baiP a fee farmey 
h roy prendra le franchtfe (4) del 
marche ( 3 ) en fa maine, Htjifoit a «- 
ter vilUy et ceo foit fait per lefeigniour 
demefmela ville (5), /? roy lefra per 
mejine le maner. Et ftl joit fait per le 
hailife fans le commandement le Jeig^ 
niourj il rendra al plaintife au tant 
fur le outragious prife^ come il avoit 
prife de luy^ fl ufi import fon tolne : et 
H averaprijon del xL jours, Des ci- 
tizensy et des burgeffes a que le roy ou 
fonpere ad grant murage pur lour vjlles 
enclofer {6)tetque tiel murage parnent 
auterment que lour eji grante^ et de ceo 
foient attaint es: purview efl^ que ils 
f ardent eel grant de touts le temps (6) 
queferraavener^ etferroni en le griev- 
ous mercy le roy. 



T^OUCHING them that take 
outragious toll, contrary to the 
comtpon cuftom of the realm, in 
market-towns; it is provided, that if 
any do fo in the king's town, which is 
let in fee-farm, the kingihall feife into 
his own hand the franchife of the mar- 
ket ; and if it be another's town, and the 
fame be done by the lord of the town, 
the kingflialldo in like manner; and 
if it be done by a bailiff, or any mean 
officer, without the conunandment 
of his lord, he fhall reftore to the 
pl.-^.intifTas much more for the out- 
ragious taking, as he had of him, if he 
had earned away his toll, and (hall 
have rorty days imprifonment. 
Touching citizens and burgefles, to 
whom the king or his father hath 
granted murage to enclofe their 
towns, which take fuch murage other^ 
wife than it was granted unto them^ 
and thereof be attainted; it is pro- 
vided, that they (hall lofe their grant 
for ever, and (hall be grievoufly 
amerced unto the king. 



Mag. Chart, c. 30. W. 2. cap. 25. 



Lib. S. fol. 46* 
Mag. Chare, 
ubi fup. 
W. 2. ubi fup. 
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Vide ca. 36. for 
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Cap. Itin' Vet, 
Mag. Chart, 



In the troublefome and irregular raigne of H. 3. outragious toI$ 
were taken and ufurped in ciiics, boroughs, towns, where faires 
and markets were kept, to the great oppreffion of the kings fub- 
jc6ls, by reafon whereof very many did refraine from the com-.. 
ming to faires and markets, to the hindrance of the common- 
wealth; for it hath ever been the policy and wifdome of this 
realm that faires and markets, and fpecially the markets, be well 
furnifhcd and frequented. 

( I ) Tolnet,] Toll. For the generality of the word, fee Jehu Web» 
cale, ]\h. 8. Magna Charta, and W, 2. whereof, and of the feverall 
kinds thereof, more (hall be faid in the expolkion of the flatute 
of W. 2. for that here it is retrained, as hereafter appcareth. 

Outragious^ That is, either where a reafonable toll is due, and 
excefiive toll is taken, or where no toll at all is due, and yet toll is 
unjuftly ufurped, for it is an outrage to doe fuch a common injury 
and wrong; fometime it is czlltdi /uperfluum, W indsbitum, W 
injujlum. 

Na 



Cap. 31- Weftm. primer. :ito 

No toll is due either on the part of the lord, when he hath a Het. IS. a. c. 43, 
faire or market, and not any toll ; or on the part of the market- * "• »• ca. ao. 
man, who ought to be difcharged of toll, or of the thing fold that 
is not tollable. 

(2) En la 'viUe merchandie.l That is, in a city, borough, or town Braa. II. 2. 56, 
of merchandize, where faires and open markets are kept, for mcr- |,^^^ nundina 
chandizing, and buying and felling. f,ria, Lrcatus, ' 

This is intended of toll to the faire or market, whercc^ we will oj,puium. 
only fpeak in this place. 

Toll to the faire or market is a reafonable fumme of money due 
to the owner of the faire or market, upon fale of things tollable 
within the fair or market, or for (tallage, picage, or the like. 

And this was at the firft invented, that contrafts might have 
good teftimr^ny, and be made openly; for of old time, privy or 
fecret contrafts were forbidden, and the Mirror faid truth, for the Cap.-!. § 3. 
auncicnt law was. Negotiator in njulgo Ji quid mercatus fturit in earn Inter leges 
rem teftimonia haheto ; nemo extra oppidum, n:fi prafente prapofito *"* "^*^ 
aliifvejide dignis hominibusy quicquam emtio. And another, Ne quis ^"^.1^^ . 
extra oppidum quid emat ; in thefe laws oppidum is taken for faire or *'"^*' **" "*'•• 
market. 

And again the fame king. Si quis teftatl rem aliquam mercatus 
fuerit, quam alius deinceps qut/que fuam ejfe contendSity earn 'venditor 
fraftety atquein ferecipiat,Jlve is /ervus five ingenuus fuerit : die au- 
tern dominico nem9 mercaturam facito\ id quod fi quis egerity et ipfa 
tercet et 30. praterea/olidis mulSator, 

Here note by the way two things, iirft, the^ antiquity of the law 
for changing of property, according to thefe auncient laws, and 
therefore to t;his day it is called, apertum forum, or af^tus mercatiu^ 
an open market, or market overt; and fecondly, that no merchan- 
dizing fhould be on the Lords day. 

Bonorum (fine fdejuffione, et teftimonio) emptioy aut permutatio non Inter leges ^ 
gJ^Q^ _ Etheldredi regis. 

Si quis teftihus non adhihitis quicquam fuerit mercatus, idemque alter Inter leges Ca- 
utifiium ipfius proprium vendicaretj emptori nulla fat ad'vocandi foteftasy ^'^^'^ xt%\%» 
verum is domino rem reddito^ l£c. Which I have recited for the 
confirmation of the Mirror, and for the honour of venerable 
antiquity. 

Every one, that hath a faire or market, ought to have it hy 
graunt or prefcription ; if the king graunt to a man a faire or 
market, and graunt no -toll, the patentee (hall have no toll, for toll 
being a matter of private for the benefit of the lord is not inci- 
dent to a faire or market fo graunted without a fpeciall graunt, 
as it was adjudged in the cafe of Northampton^ forfuch a faire 
or market is accounted a free faire or market ; and there it was Mich. 3^ & 4^. 
alfo refolved, that after fuch a graunt made the king cannot graunt EHz. Cor. Regs, 
a toll to fuch a free faire or market without quid pro quo, fomc 
proportionable benefit to the ful^eft. Laftly, it was there re- 
iblved, that if the toll graunted with the faire or market bee out- 
Mgious or unreafona1)le, the graunt of the toll is void, and that 
the fame is a free market or faire. 

But if the king graunt unto one a faire or market, he (hall have « f 221 1 
without any graunt a court of record, called a court of pipowdres *, Bradt.1.5. c.334. 
as incident thereunto, for that is for advancement and expedition J? 2.4-c- »• 
^juftice, and for the fupporting and maintenance pf the faire i ^- 3- «• ^^ 
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or mar&et ; and fo note a diverfity between the private and the 
publique. 

• No toll for any thing tollable brought to the fdr or market 
to be fold, fhall be pai4 to the owner of the faire or market bdfore 
the^ fale thereof^ nnlefle it be by cdftome time out of mind ufe<)» 
which cttftome none can challenge that claime the faire or market 
bjr graunt within the time of memory, *utz. fince the raigne of 
king R. I. which is a point worthy of pbfervation for thic fup- 
premon of many outragious and uojuft tolU jncroached upon the 
lubjed to be punilhed within the purview of this fUtnte. So note, 
it is better to have a fsiire by prelcription, then by graunt., 

Alfo if the lord or owner of the Kiire or market doe tatce toll of 
the feller of horfes, &c. he is to be. pun](hed within ,^s ilatute, for 
h^ ought to take it of the buyer onely. . Fi^ 2 & 3 Ph. & Mai-» 
& 31 Eliz. And fo de communijwre no toll (hall be paid fpr things 
brought to the faire or market, unlefle they be fold, and dien toll to 
be taken of the buyer ; but in ancient faires and markets toll ma/ 
be paid for the (landing in the faire or market, though nothing 
be fold. . . 

If the king or any of his progenitors have granted to any to bs 
difcharged of this toll either generallv or fpecially, this grant is 
good to difdiarge him of all tolls, to tne kings owne ^ires or mar- 
kets, and of the tolls, which together with any fi^re or market 
have been granted after fuch grant of difcjbarge, but cannot dif- 
charge tolls formerly due to fubjedts, either oy graunt or pre- 
icription. 

Hereof Bi^dlon iaid, In omni lihurtate epnceffa, ^c, erit frimtas 
fraferenda. And againe, EJfe enim poterit Ubertas^ ut Ji quis tt^* 
neatur ad dandrnn ex /er*vitutet Jscut iheolonium et confuetudinest ex li^ 
bertate defendi foterit ud mn dandumt item Ji ex Jervitute teneatur 
qms ad mn capiendum, ex libertate conceja capere pqffit eon/uetudines et 
theoknia* 

Tenants in ancient demefne, for things comming of thofe lands 
Ihall pay no toll, becaufe at the beginning by their tenure they 
' ed themfelves to the manurance and hulbandry of the kings 



lenieahs, and therefore for thofe lands fo holden, and all that came 
or renewed thereupon, they had the faid priviledge : but if fuch 
a tenant be a common merchant for buying and felling of wares or 
merchandifes, that rife not upon the manurance or husbandry of 
thofe lands, he (hall not have the priviledge for them, becaufe they 
are out of the reafon of the priviledge of ancient demefne, and the 
tenant in ancient demefne oue^ht rather to be a hu(bandman then 
a merchant by his tenure, and fo are the. books tp be intended. 
And herewith agreeth an ancient record, the effedt whereof is, 
^od hii qui clamant ejj'e immunes de tbeolonio prafiandoy ut tenentes 
in antique dominicot ^vel per chart as regum, nondebent dijiringi pro 
aliquo tbeolonio pro mcrchandixis ad ufm J'uos prpprios emptis v imo pra 
tnercbandizis qu* emerint *vel vendiderint ut me r cat ores, debent folvere 
pro eis. 

King H. 3. did grant to the abbot of L. and his fuccedbrs, ^od 
ibfi et homines fm Jint quiet i ab omni tbeolonio in omni foro et in omni^ 
tus nundinisy (Sc. And theijc it is refolved, that the abbot (hould 
have this priviledge by force of this generall graunt in this man- 
ner, Siuod ipfi et homims fuifint quieti a praftatione tbeolonii in ven^ 

' ditionibus 
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ditiofdkts et mplionibui pNjkis neteffarlU^ ut inviiiut Wiftttu^iiJikU Mich. % E. s. 
Uhusy et bbc ad 9fus propirium ipfius abitatis it bomnum fmrum. ^JSto^ ^ 

♦ Tlie kittg IhaH not pay toll for a,ny of liirgckjds, and if any Srirtflnln^itir ' 
br taken* it i& punifliable' within this (latiite. ace*. 

(j) ' 'Mixt'cbe:'\ This word doth here include as well a faire as a- • 35 H; e. 5*r. 
market; iat fotum^ from whence faire is derived, Aig;ni£*etTi both : ^ 
and a mart is a great faire holden every yeare* derived a mercer 
bbcaufe mefchanoifes and wares are thither abundantly brought : 
and m&catus is derived a niercando* 

(4) PrendfU leftanebifi:'] That is, fliall feife the franchife of [ 222 ] 
the raire or marset uilull it be redeemed by the owner : but this 

is intended ution an oIKce t6 be fiiind, for in iUtutes incidents are 
€vcr fiipplyea by intendment. 

(5) Sgigfiior' de niefiie la vilk:] That is, the owner of the faire 
or market. 

Pleta colleftieth' the efffca of this former part of the aftin thcfe Flctli. 1. c 43. 
words, iMbibitum eft ne qiiis in ^illis regis mercbandiis^ qua ^/V«£^* ^^""* ""*"*• ' 
Jimt et cotfiMiffa ad febdi Jifmdm^ indebita et injufta capiat tbeolonia\ 
quodfi quisfeceritt extunc eo ipfi capiet rex libertatem mercati in manum 
JkatH ; eod^m niffdo facit rex, licet ittalterius villa pramijfa fieri con» 
tigeritt fi bali<ius bdc fecerit fine 'voluntate domini fui, reddet tantum 
qtterentii quantum cepijjei balinius ab eo,fi tolnetum a/portaffett et nibiU 
cminus babeat ptifinam 46. Seruml 

Here I perfwade my felfe fome would deiire to know, what is 
due for toll to the faire or market : to whicb I aiifwer, that I can 
tell what was due of old, and what was ordained in times pait by 
ancient kings to be paid : for the Mirrour Iwth, ^e /aires et mar* Mirror, c. r, § 3, 
kets fe fifient per lieuti et que acbators de blee, ei beafis dmaffent toll a 
les bailifes des fiigniowrs de markets, ou tie /aires, cefta/cavoire made de 
dixe foux de biens, et de meynes, meynes, et de plms,.pluis al offer ant ^ 
ijfint que nul tel paffaft un denier de un maner de mercbandixe, et cefi 
tolle/uit trove pur teftmoigner les contraSis, car cbe/cun privie contrail c^p j^jn. qj,} 
/uit de/endue. But at this day there is not one certaine toll to the fup. 3 E. s.aflT. 
market taken, but if that which is taken be not reafonable, it is 445* 13 l^*4> 
punifhable by this flatute, and what fhall be deemed in law to be ^7 a. Rot. pat. 
reafonable, fhall be judged, all circumftanc'es cofifxdered, by the "^ ^^ VaVwIS 
judges of the law, if it come judicially before them rq^^ p^^ 8^R%! 

(6) Murage pur lour vilUsindo/er.^ Muragtum, a muro, as oup i.part.in.3^ 
aft doth expkine it, to wall in, or inclofe with wall a towne, under Salop, m. 38. 
which Word is here included a city and burghe. Yarmouth. 

Murage is a reafonable toll to b^ taken of evefy cart, way ne, r^E^**'&**^* h^- 
korfe laden comming to that towfte, for the inclofing of that towne ^.^bl fuf. Rou 
with walls of defence, for the fafegard of thfe people in time of pat lE.^.m. 17* 
war, infurreftion, tumults, or uprbres, and is due either by grant or de tranfeuntlbui 
by prefcriptipn. , fubtuspomem ' 

But if a wall be made, which is not defenfible, nor for (afegard LondB. Rot. pat/ 
of the people, then ought not this toll to be paid, for the end of "part.Reg.i.59; 
the graunt or prefcription is not performed, F.N.B. 127'. 

* He that hath burghbote granted to him, is difcharged of ** Roj!. pat. 10' 
murage granted afterwards : and although murage be hete par- ^ 3j ™* 3*« 
ticularly named, yet are graunts of like nature within the purview*^^? ]?j,*'/g'^ 
of ihi« ftatute : as, ,. pJrt. pi. u * 

* Pontage. GainAurgh, 

^ Paviage. FN.TB.ia:". 

(6.) ParJtnt ,£.^.a. „. 
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(6) Pardeut eel graunt de touts temps,'\ Here the whole franchifs 
if forfeited, and <o note a diver fiiy betweene prendtalafrantbifi^ 
l£c, and pardent eel graunt, the one implying a reifore, a^ bath b^n 
'ssaCp. 34. iaid, and the other a forfeitore fjr erer, ' for it is 2 mifufer, or 
39 ^. 6. 3*, abafer : « and thereof Bradon iaith, Hujufmodi autem libtrtates^ 
a^.T^ii! ^^' fteuim quafi transferuniufy et quafi fojjidattur, l5e. donee amijiarit 

« Bria* l.»! f 56. /^ ahu/um, *vel non ujum. 

Lib. 3. fo. 1 17. It is to be obfenred, that eonfuetudines hath fevcTall iigni£cations 

Flet. If. I. c. 30. inlaw: for fometime it iigniiieth caftome, which doth include 

Ca.Jtin.ubi fop. ^| manner of tolls : and therefore Bra^on faith, Denovis eonfiutw 

dimbus levatis Ji*ve in terra^ Ji^ve in aqua^ quis eas Irvwuit^ et uhi : 

fo called, becaufe they co!our things <o taken under pretext of 

pefcription or caftome, where there is none at all : and therefore 

r 223 1 a&xQ, they are called nova eonfiutudims, becaufe they were new tolls 

or exadions, under the vifard of antiquity. 

FIct. li. 2. c. 43. Fleta rendreth this laft part of this chapter in thefe words : Item 

qui muragium ad 'viUam claudendam gravius eeperiniy quam concejfum 

fuerit per eartam regis t perdant extunc gratiam/tut concej/tonis, et gra^ 

wter amercientur. 

And prefently after the making of this ad, the effed thereof for 

juftices in eire to enquire of it, was inferted in the chapters or ar* 

Cap. Id n. ubi tides of the eire in thefe words ; Item de biis qui ceperunt fuperjlua 

'"P* 'vel iudehita tolneta in ci'vttatihus^ hurgis, n/J alibi contra communem 

uJum regni : item de ci'vibus et burgenfibus qui de muragio per dominum 

regem eis concejfof plus ceperunt quamfacere deberent, fecundum conccf* 

Jionem domini regis faltam, 

Mifr*c.5.§4i The Mirrour faith, touching murage, thus: he point que 'voet 

que ceux que mifufent murages us per dent nejuit miftier da'uer ejire^ car 

ley voet que cbefcun perdra /on franchije que mijufera : fo as this fta« 

tute was made in that point for two purpofes, -viz. to affirme the 

common law, and to adde a farther puniihmcnt, <viz. to be griev- 

oufly amerciied. 



CAP. XXXII. 

T\E £euxqueuxparntntvitatle{i)^ QF fuch as take viiSual or other 

•^-^ cu nul riens al oeps le roy a ere- things to the king's ufe upon 

anccy ou a garrtfon du chajiell^ ou ayl- credence, or to the garrifon of a 

lorS'i et quant ils ont refceive le paye- caftle, or otherwife, and when they 

went al exchequer^ ou en garderohe^^ ou have received their payment in the 

ayllorsy deteignont le payment des crean-- exchequer or in the wardrobe, or 

cers^agrand dammage de eux^ et en other\^'here, they with-hold it from the 

efclander du roy : purview ejl^ de ceux creditors, to tlieir great damage, and 

qUeux ont ttrres ou tenetnents^ que (lander of the king; it is provided, 

maintenant foit ceoleve de lour terres ou for fuch as have lands or tenements, 

delourchateux^etpaiesascreancersyove that incontinent it fhall be levied of 

les dammages queux ils aver ont ewe^ their lands, or of their goods, and paid 

0t foient rentes pur le trefpas^ et fils unto the creditors, with the damages 

neient terres ne tenements^folent en le they have fuftained, and fliali make 

trifon a la volunt le roy. De ceux fine for the trcfpafs i and if they have 



Cap. 32. Weitm. prim6n 22^ * 

quepernont {2) part des deis le roy ['^)^ no lands nor goods, they fliall be im- 

ou outers louers pernent des creanfors prifoned at the king's will. And of 

te roy^ pur fair e le payment des mefmes fuch as take part of the king's debts, 

celles deis: purview e/i^ gulls rendent or other reward^of the king's creditors 

ie double^ et foient punies grevement a for to make payment of the fame 

la volunt le roy. Et de ceux queux .debts; it is provided, that they fliall 

parnont chivals (4), ou charettes a pay the double thereof, and be griev- 

faire le cariage le roy^plus que mejlier oufly puniflied at the king's pleafure. 

ferroit^ et parnont louers pur [relejjer'] And of fuch as take horfe or carts for 

fes chivals^ ou les charettes* Purview the king's carriage rnore than need, 

£/?, queji ul de la court leface^ il ferra and take rewards to let fuch horfe or 

grevement chajiice per les marefchals^ carts go ; it is provided, that if any 

etji ceo foit fait hors de la courts [per of the court fo do, he fhall be griev- 

un del court'] ou per auter que de la oufly puniflied by the marflials ^ and 

courts et il [ent^foit attaint-^ ilrendra if it be done out of the court, or by 

le treble^ et ferra en le prifon le roy per ' one that is not of the court, arid be 

xL jours. thereof attainted, he fliall pay treble 

damages, and fliall remain in the 
king's prifon forty days. 

(28 £d. z. c. 2. 21 R. 2. c. 5/ 2S H. 6. c. 2.) 

(i) De ceux queux parnent <vitaile*'\ Concerning this point of 
purveiance, we fhall refer the reader to Magna Chart, cap. 2 r. 
and lliall fay no more concerning that matter for three caufes ; L ^"^4 J 
I. For the text of this law is evident. 2. For that there have 
beene many excellent ftatutes made concerning purveyours, and 
purveyance, in all to the number of 48. which are fully attd plainly 
penned, one of them being a good expofition and inlafgeraent of* 
another. 3. I find no book cafe, nor any report for the expofition 
either of this or of any of the laid flatutes, which (to fay the truth) 
had more need of execution then expofition: and therefore either 
the purveyours have been fo honeft and juft dealing men, as they 
feldome or never offended ; or elfe they have had either fo good 
friends, or fo good hap, as their offences have beene covered, or 
not imputed to them. 

(2) De ceux queux parnent part des dets le royJ] The mifchlefes 
before this flatute were, firfl, that in the raigne of king H. 3. the 
kings officers, that had charge of his treafure and revenue, or theif 
agents would, in refpeft of his troubles and expences, pretend to 
thofe, to whom the king was indebted, that the kings coffers were 
empty, and thereupon paying part to the kings creditors, com- 
pounded for their whole debts, and took their acquitanccs for the 
whole, and Converted the refidue to their owne ufe. 

The fecond \^as, that fometime they would craftily pay the 
whole, and take a great reward therefore, which was difhonourable 
to the king, damage to the creditors, and corrupt dealing in thofe 
officers, or their agents. 

This adl is gene rail againfl all thofe that take part of the king9 
debts, or other reward of the kings creditors, for payment of the 
fame debts. This law doth provide, that he that fo doth, fliall 
render double to the party grieved, a^d fhall be puniflied griev- 
jDufly at jthe kings will. ' 

,11. Inst. '^ ' Tni^ 
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Tkb aA IS in affiimance of the common law ; onely It addeth a 

greater ptinifhment. 

%^ Fiff# Richard Lions meichanc of London^ and ^umor of the kings 

5o£«3.«ii.S7« coftomes and fubfidies was adjodeed in parliament for buying 

debts of divers men^ doe by the lungy for fmail values, and for 

taking of bribes, to pay to the kings creditors their due debts, 

to be imprirofied at the kings wiU, and all his lands, tenements* 

and goods to be feifed to the kings ufe, which proveth it an offence 

or mifdemcanour againft the common law, for the judgement was 

not given according to this ad. 

Rot. TnU John Lord Nevill, while he was one of the kings privy councel^ 

50 E. 3. nu# 34. bought divers debts due by the king, namely, of ihc lady of Ra- 

venlholme, and Simon Love merchanf, far under the value : the 

lord Nevill beine herewith charged in parliament, confcfTed that 

he received of the faid hdy 95 1. which (he gave him of her own 

food will for the obtaining of her debt: for this (amongft others) 
e had judgement of imprifonment at the kings will, and that his 

offices^ lands and goods mould be feifed into the kings hands, and to 

make rcftitution to the executors of the lady (who then was de- 

ceafed) of the iaid 95 1. 
See for theft (3) D/tU le rcy.] See for the expofition of thefe words before, 

wordibeforey ^j. 19. 

Ctp.'itin. ^*P* I^*"^"' ^oth render this claufe thus: Et Jimiliter de hits qui 

Vct.MH.Cbtr. p^^fffi ceperunt dehitorum domini regis ^ vel alia munera, ut de rejidua 
155. iriditoritus/aiisfacerettt. 

Mlrr. €• 1. § 5, To conclude this point, the Mirrour faith. In perjurie vers le 
^•P' 5» i 4» tvf fechent ceux minifters^ queux rien de paierent des dets le roy, folonq\ 

ceo qui enjoyne lour fuit a /aire, ou rendant part pur fatisfaSHon del 

entiir^ tt ne rendant au roy le remnant, 

(4) Et de ceux queuxparnent cbivals, ^c] This article concerns 

purveyances, and purveyqrs ; and therefore for the caufcs before 

rehearfed, no more ihall be faid hereof in this place. 
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p VR VIE JV ifly qui nul vicount T T is provided that no fherifFc (hall 

nefuffir* barretors {i)^ne main- fufFer any barretors or maintainers 

tf hours des panh en ceuniies {2)j ne of quarrels in their (hires, neither 

fenefchaUiS dis graundes feigniours^ ne ftewards of great lords, nor other 

dts auttrs (fut nefiit attorney fonfiig^ (unlefs he be attorney for his lord) to 

ntour) et [klfuitfaire^ ne render les make fuit, nor to give judgements in 

judgements des ceunties^ ne pronouncer the counties, nor to pronounce the 

Irs judgements [ou ajpnter defaire les judgements, if he be. not fpecially 

juflicenunts (j)]^ ne Ait ef^ecialment required and prwred of all the fuitors, 

prieet refuijede tints les /utters^ ei les and attornies of the fuitors, which 

attprnies des fuitors^ fueuxjerront et la (hall be at the court, and if any do, the 

jeurne (4). Etfi ul leface^ le reyfe kinjr (hall puni(h grievoufly both the 

prendra sriev09jlmint ai vkiuat^ et a (henffaad him that (bduiu 
luy. 

Whete 
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Where by the (latute of Merton it is provided, that every free Merton, cau ^o. 
fuitor of the county, &c. might freely make his attourney to doe ^^p^^^^^^^^^^ 
thefe fuits for him. ^ ^ thereof. 

Now by colpur hereof two mifchiefes did arife. 

1. That barretors and maintainers of querels were by the ihe- 
fifFe countenanced to be attorneys tO make fuit, and amongft the 
fuitors to give j udgements in the counties, and fometime pronounce 
judgement in the name of the fuitOrs. 

2. That ftewards of great lords, and of others, who had no let- 
ters of attourney, according to the faid ftatute of Merton would 
doe the like : This ad doth remedy both thefe mifchiefes, as by the 
letter hereof appeareth. 

( 1 ) Barretors.] For the word and the fenfc thereof, fee Hb. 8. Vu 8. fo. 36. in 
fol. 36.inthecafeofbarmry. thecfcofbar- 

(2) En counties.] That is, in the county court, for there the fi/ft^^rtof d« 
fuitors be judges. Inft. 701. feft. 

(3) Jufticements.] That is, all things belonging to juftlce, 

(4) AlajourneS\ That is, at the court. 



CAP. XXXIV. 

TDUR ceo que plufors font fivent "pORASMUCH as there have been 

troves in counte ( i ) controvours oftentimes found in the country 

{2) des novellesy dont dtfcord (3}, o« devifors of tales, whereby difcord, or 

manner de difcord (4) ad ejire fovent occafion of difcord, hath many times 

enter le roy etfon people^ ou [afcuns de] arifen between the king and his peo- 

Us hautes homes de fon roialme: de- , pie, or great men of diis realm j for 

fendu eft pur le damage que ad eJlre the damage that hath and may therec^ 

(5), et que uncore ent purra avenier^ enfue, it is commanded, that fron^ 

que deforms s nulle nefoit cy harde de henceforth none be fo hardy to tell or 

dire-i ne de counter nulle s faux novelles^ publilh any felfe news or tales, where- 

ou controvor (6), dont difcord^ ou man^ by difcord, or occafion of difcord or 

nerde difcord ^^ouefclaunderpuitfurdre fiander may grow between the king 

entre le roy etfon people^ ou les hautes and his people, or the great men of 

homes de fon roialme (7), Et qui le the realm; and he that doth fo, fhall 

frafoitpris^ et detenus in prifon jefques be taken and kept in prifon, until he 

a tant que il eit trove en court celuy 'hath brought hipi into the^ couz:tv 

dontla parol ferra move (i), 2 R. 2. which was die firft author of the 

cap. 5. tale. 

* [ 226 ] . 

(i Leon. 287. Dyer 155. 12 Rep. 133. % Roll 444. 3 Bulllr. 925. a R^^^^* ^* c* 5* ''^* 
2. c. II. t ^ 2 Ph. U M. c. 3. I £1. c. 6.) 

The offences, 'viz, falfe reports and news punifliaUe by this 
law are forbidden by the law of God : 

Thou ihalt not have to do with any falfe report, neither Exodm »3. ^ 

ihalt thou put thy hand to the wicked to be an unrigh* 
.. teous witneffe. 
F^ they which gladly hcare falfe reports and ncwcs, will be '^k 

alfo as ready to publifh them. '^H 
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Ep.Ju(Ie.ver.S. Againft thofe that defpife rulers, and fpeak evill of thofe that 

£zod!i^s« iStf ^^ ?*^ authority, and againft thofe that fpeake evlII of thofe things 

which they know not : judkibus non detrahes, et principi populi turn 

malidices: thou (halt not raile of the judges, nor fpeak evill of the 

ruler of the people. 

Before thu flatute, in the raigne of king H. j. two kinde of per-, 
fons were authors of great difcord and fcandall in two fevcrall de- 
crees; firft, men that did raife and imagine, out of their own 
heads, falfe bruits and rumours, and others that rq)orted and 
fpread the fame, whereby difcord and fcandall was oftentimes fo 
kindled, fometime between the king and his commons, and other 
times between the king and his nobles, the great men of the realm, 
as they wrought privy difcontentment, that produced publique 
difcord and fcandall, whereof our a£l fpeakcth; which fcandall 
and difcord appeared in many parliaments between the king and 
bis commons, and between the king and his lords of parliament, 
and efpccially in thofe two parliaments, the one in 21 H. 3. when 
Magna Chart a was confirmed, and the other in 42 H. 3. holden at 
Oxford, which in ftory is called infanum parliament urn \ and tliis 
difcord and fcandall did oftentimes in the raigne of that king 
break out into fearful! and bloody warres and rebellions according 
to that old obiervation, Improbi ramores dijjipaii funt rebellionis pro- 
dronuy which fully appear in our hiftories warranted by good re- 
cord, and is implied in this aft in thefe words; " Foraimuch as 
" there hath been oftentimes found devifors and reporters of ru- 
" mors, &c. whereby difcord hath many times arifen between the 
«* king (meatiing H. 3.) and his people, or the great men of the 
*' realm." And amongft all thofe rebellions in thofe dayes, thofe 
at Lewes in SulTex and Evefham in Worcefterfhire were moft 
fearfull, bloody, and dangerous, for at Lewes, the king himfelf 
manfully fighting, aonfojfo ex utroqtie latere equo capitur cum Ruharda 
PolydorVirgil* rege Ahnanorum fratre fuo, et Edo-vardo principe flio, ^c. And at 
lib. 16. p. 31a. Evefham, Simon Mountford earle of Leiccller (our Englifti Ca- 
annoDom* ^ y \ • a - ,. - .r . 

1264, 1265. 4^ talHie) infiruit actem tmpedimentts ex acie remotts, ac tnfronte aciet 

Sc 49 H, 3. ponit Henricum regem, quern fecum capti^vutn ducebaty at que fuis armis 

induit, ut Ji fortuna adverfa Jit, dum ilk imperatoris perjonam gerens 
ah hofte petit ur^ ipfe interim fuga faluti con/ulere poffit : injlruuntur con- 
tra et hojies et animis et 'viribus/uperiores : committitur utrinque pugna% 
qua aliqttandiu anceps Jletit, Henricus inter primos hcjlium iSius non 
pugnaty/ed regem Henricmi clamando indicate quod ei faluti fuit, ^V. 
Qjiodubi Simon aniviad'vertitj fuos cohort ans in mcdios hofics prorumpit, 
qui a multitudine circum'ventus praliando occiditur cum Henrico filio. 

King E. p. finding by dangerous experience the wofuli effefts 
of fuch falfe rumors and reports, as is abovefaid, and knowing 
that the flate of every king Hood more afiured by the hearty and 
inward love of the fubjeft towards their foveraigne, then by the 
dread and feare of fevere and rigorous laws, did therefore make 
this law for redreffe both for the devifing and fpreading of fuch 
falfe rumors and bruits in all mild and temperate manner, both for 
the ftyle and the punifliment, rather leaving the fame to the cenfure 
of the common law (which all men willingly obey) then by inflift- 
% 227 ] ing any new devifed punifliment, which moderation of oar king, 
leaving the punifhment to fine and imprifonment, was the greater, 
for that the auncieAt law of England before the con^ueft was 
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much more feverc, and rigorous, as by a few examples (hall 
^ppeare. 

^ifalji rumoris in 'uulgus Jparfi author fuiffe deprehendetury levioyi IntMegesAlaredi 
mliaua pana non mulSator, *verum lingua ei praciditor, nl is earn inte^ !]f ?^' ,^^' *^' 
gra capitis Jut ajtimatione data r^demerit, " ^ 

Si quis alium rumoribus dijjipatis improha *voce lacerarit^ quam oh Inter lege? Ed- 
renif aut corpori ejus damnu inferatura, aui de fortunis imminuatur ali- f *^* "^S"* & 
quid, turn fi alter auditiones tanquam falfas refellere et coarguere CanutTregis* 
poterit, aut is linguam data capitis (eflimatione redimitOi aut ei lingufi 
praciditor. 

.(i) En counte,"} That is, in the country or realme. 

(2) Controvors,] That is, devifors or inventors of their ownc 
head. 

(3) J^ifiord,"] Di/cordia, That is, dijfenjio cordium, diflention of 
hearts; this grew (as hath been faid) to fuch an height in the 
raign of H. 3. as that of the philofophicall poet migtt well b^ 
applied to it : ^which before is remembred.) 

Impius hac tarn cult a novalia miles hahehit^ ViigU* 

Bar bar us has fegetes? en quo di/cordia civ ft 
Perduxit n^i/eros ! um i 

pifcordes, quaji duo hahentes cordai 

(4) Ou maner de di/cord."] That is, latens odium, privy hatred or 
difcontentment, which is occaiioii of di&ord, and whereby mea 
become malecontents^ 

(5) Defendu eft pur le damage que ad eftre,^ ' This damage or 
danger you have partly heard before. 

(6) De dire, de counter, ou contro*vor,] Two manner of perfons 
are hereby prohibited, the £rft, thofe that tell, fpread or report 
fa|fe and feigned bruits and rumours under thefe words. Dire ou 
counter ; and Secondly, fuch as devife or invent of their own head 
the fame under this word contro*vor : now the perfons being de- 
feribed, this ftatute doth fet down generally what thofe J>ruits and 
rumours fhould be. 

(7) Faux novels, dont difcord, ou maner de difcord ou dijlaunder 
poet furder enter le roy, ^ /on people ou les hauts homes de/on realme,! 
pf thefe falfe newes, that is, falfe bruits or rumours, th^re be £ve 
kindes within this ad. 

1 . Firft, if they be againfl the king, whereby difcord or ican- 
dall may arife betweene the king and his commons, fignified her^ 
\>y people. 

2. Againft the commons, whereby diicord or f^andall may be 
inoved between them and the king. 

3. Thirdly, againft the king, whereby difcord or fcandall m^y 
grow between the king and the peeres, or lords and npbles of thb 
realme, fignified here by les hauts homes de/on realme, 

A, Fourthly, againil the peeres, or lords, and nobles of the 
realme, whereby difcord or fjander may happen betweene thexn 
and the king. 

5. Laflly, whereby difcord or fcandall may arife between the 
king, his lords, and commons. 

^uod narratores rumor um qui cederi po/funt ad timorem, et tremo* Tr. i^V.SvRot* 
rem populi, et in dedccus regis et regni, capiantur^ et in carcert deti* H* Coram reg^» 

nm^ur^ ^^. 

3 3 5y 
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By this record it appeareth of what qaality die rumors 
mud be. 

By commlflions of oyer and terminer power is given to enquire, 
De illicitis ijerhorum propalationihus ; and to punlfli the fame. 

Britton fpeaketh of both thcfe kinds of offenders, *viz. the 
dcvifor, and the repoi ter, in thefe words, De ceux que trovont, et 
count ent men/oynes del roy^ ^c. 

And Fleta faith. Sunt etiam quadam atroces .injuria y qiut frifonam 
Hjoluntariam induQunt^Jtctit de iuventoribus malorum rumorum, unde pax 
pojpt exterminari. 

The fUtate of 5 R. 2. panifhed feditious rumors in an high de* 
gree, but that is repealed by 1 £. 6. & i Mar. 

It was rcfolvcd by all the jufHces, that horrible and flanderou5 
words fpoken of queen Mary, were within this ftatute and punilh^ 
able hereby, and not by the fkatutes of 2 R. 2. cap. 5. nor 12 R. 2. 
cap. II. for the king or queene is an exempt perfon, and not in- 
cluded within thefe words [Les bauts, ou graund b(mi4, ou 
nobles 9 ^r.] 

Some fay that Rumoret dicunfur a ruehdo, quia- inducwit ruinam ; 
and true it is that another faith, Ut marey quodfua natura tranquiU 
htm eft, 'ventorvm nji agitqtur\ Jic populus fua fponte placattu^ bomitfum 
fediliojorum vocibus, ut 'uiolentij/imis tempeftatibus, attollitur. 

But it is to be underilood, that albeit this ftatute, and the faid 
aft of 2 R. 2. be generali in the negative ; yet doe they not extend 
to all manner of falfe newes, or horrible and falfe (candals an4 
lies, &c. for they extend onely to extrajudicial! flanders, &c. 
And therefore if any man bring an appeale of murder, robbery, of 
other felony againft any of the peeres or nobles of the realme, &c. 
and charge them with murder, robbery, or felony, albeit the charge 
be falfe, yet (hall they have no adion de fcandalis magnat\ neitlicj? 
at the common law, nor upon either of thefe ilatutes for the bring- 
ing of his adlion, nor for afHrming the fame to his councell, at- 
tourney, or curfiter for the framing of his writ, or for fpeaking 
the fame in evidence to a jury, or for ufing of thofe words for the 
necelTary commencement or profecution of his action judicially | 
and fo it is in an adion of forger of falfe deeds, or any other adion 
whatfoever : for it is a maxime in law, J^ borne ne ferra puny pur 
fucr des brief es en court le roy, foit il a droit ou a tort ; and the reafbn 
thereof is, that men fhould not be deterred to take their remedy 
by due courfe of law; and therefore the ftatutes never intended tq 
prohibit the foing oiit of the kings writs, and the proceeding 
thereupon : and io it is, if in the ftar-chamber a peere of the 
realme be charged with forgery, perjury, or the like; but if in the 
bill the plaintife chargeth him with felony, or any other offence 
not examinable in that court, that flander is within thefe ftatutesj, 
for that the plaintife purfueth not his charge in any judiciall courfe, 
feeing the court hath no jurifdidlion of the iaxpe, and fo hath.it beei^ 
adjudged. 

(8) ^oit prife ^ detenus in prifon jefque a taunt que il eit trove en 
court celuy dont le parol ferra mo<ueJ\ It hath appeared before, that 
by the body of the att not onely the tellers and reporters of fuch 
falfe new b, but the devifors and inventors thereof are prohibited : 
but no punifhment is inflifted by this aft upon the devifor or in^ 
venter, for he is left to the common law to be punilhed by fine and 
imprifonment according to the quality and quantity of the offence^ 
2 * ' ^^^^ 
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which is aggravated in refped that it is prohibited by thi5 a£l of 
parliament. 

And the law is grounded upon the law of God In this pointy Non Deuter. ca. Z7« 
maledtces princtpi popul'u 

Nay, in the kings cafe the fecret cogitation of the heart is pro- 
hibited, In togitatione tua regi ne detrabas : and the fcandals of great Ecclefiaftesi 
men are likewife forbidden, Et in fecreto cidficuU tut ne maUdixeris ^ '°* 
di'vitii quia aves cceli portabunt *vocem fuam, et qui babet pennas an- 
nunciabit fententiam ; that is. Almighty God will provide means* [ ^29 J 
that fuch detraction and maledidtion (hall come to light, and be 
difcovered. 

Onely this law inflideth imprifbnment upon the reporter, 
untill he hath found out, and brought into court the author of thofe 
falfe news. 

7 E. I. the king fent. commiffions to all the counties of England, Rot. Pat. 7 E. i. 
to enquire De /par/or ibus rumor urn, l^c. 25 E. i. Declaratio regis ^'^' Rot. Pat. 
mijfa ad omnes com* Anglia, de rege purgand* de certis rumoribus iniquis |^ * ^' p'?-** 
contra ipfum ortis, ^c. „] ^ Rot.''clauV. 

Rex manda*vit maiori et 'vicecotrC London* quod fa3a inquijitione de Vafc. anno 10 E, 
fparforibus rumor um et fedic* in cimtate ipfos caper et^ et in prifona de 3* "*• *6* 
Newgate deiineret,^d. wnlT'o E^"'"* 

Fide lib. Intrat Coke, fo. 302, 303. in falfe imprifonment, p"T. m. j8?'* 

26* 
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jr\ E S hautes homesy et de lour ballifes Q^ F great men and their bailiffs, and 
"^ {\)yetdes outers {%)(forfprisle5 other (the king's officers only 

minifiers le roy^ as queux fpeciall autho- excepted unto whom eipecial autho- 

ritie eji done de ceofaire (3),^ que a le rity is given) which atthe complaint of 

pleint des afcunsy ou per lour author i- fome, or by their own authority, attach 

tie demefne attachent auters ove lour other paffing through their jurifdic* 

biens trefpajfantes per lour poier a re^ tion with their goods, compelling 

fponder devant eux des contraSiSy cove- them to anfwer afore them upon con* 

nantsy ou di trefpasfaits hors de lour trads, covenants, and frefpafles, done 

poier^ et lour jurifdi^ion (4), /tf ou ils out of their power and their jurifdic- 

ne teignont Hens de eux (5), w deins le tion, where indeed they, hold nothing 

franchife {p) ou lour poier efly en pre^ of them, nor withiiv the franchifc, 

judice du rojfj et de fa corone^ et a where their power is, in prejudice of 

damage du people: purview eft^ que the king and bis crown, and to the 

nul dejormes ne le face. Etji afcun le damage of the people 5 it is provided^ 

face^ tl rendra a celuy^ que per eel eU" that none from henceforth fo do; 

chefon ferra attache j Jon damage au and if any do, he fhall pay to him, 

double^ et ferra en le grieve mercy It that by this occaiion Ihall be attached 

roy^ bis damages double, and ihall be 

grievoufly amerced to ite king* 

(Ltttw. X026. F.N.B. 45, f.) 



S4 The 



22^ Weflm. primcf. Cap. 35^ 

The mifchdcfc before this ftatute was, that great men and others 
that had particular jiirifdidion and power lo hold plea of con- 
trails, covenants, and trefpafles made or done within a certainc 
precindl, as within a manour, citic, or borough, would attache 
others by their goods to anf-.ver in their courts of contrads, cove- 
nants, and trefpafTes made or done out of their power or franchife, 
pretending ;:he fame to be traniitoric, and fuppofe the fame to be 
done within their power and franchife, which was to the prejodice 
of the king and his crown in lofing his fines in aftions of debts and 
trefpafles vi et armis, and amerciaments, and other profits upon a 
falfe fuppofall, not like to the generall jurildidion, and power of 
the kings juftices of the court of common pjeas, through the whole 
l-ealme ; for wherefoevcr the contraft, covenant, trefpas, &c. wer^ 
made, the matter being tranlitory, the plaintife "may *lledge it in 
what countie he will, and the king can lofe nothing ; and fo it is 
in the kings bench ^nd exchequer againft priviledged perfons in 
thofe generall courts : and the ftatute faith further, and to the da- 
mage of the party being attached and fued, as he is paffing and 
travailing within that particular precind, upon a falfe fuppofall, 
where in truth he ought not. For this miifchiefe this ad providetK 
remedy, as by the fame fhall appeare. 
Kiag. Chart, c {i) De lour bailtfes,'\ Here bailifes are taken for the judges of 
^h - the coCirt, as manifeRly appeareth hereby. 

, L ^2P J (2) Et dei auters.] That is, others that have particular jurif- 

didions and powers, as manifeftly appeareth by the exception 
hereafter. 
^egift. fo], 98. (^ J Forfprife hs minifiers U toy, as queux efpeciall authoritie eft done 

Cap. Itineris?^** ^ ff»//^/r^.] Here is to be obferved, 
*^* ' I. That all thefe words belong to the exception, as by the Re- 

gifter appeareth. 

2. That mlniftri regis are intended here the kings juftices in his 
generall courts of juftice, and fo taken in this kings time, as it hath 
been touched before. 

(4) Des cmtraSISj ctyvencuts^ et trefpas faits hors de lour poier et 
Uur jurijdiaion,'\ That is, out of the precind of the manour, or 
fuch like particular jurifdidion, &c. where by prcfcription or grant 
they have power and jurifdidion to hold plea of contrads, cove- 
nants, and debts made or done within the manour, or fuch other 
particular jurifdidion. 
, .. (5) La ou ils ne ieignont riens de euxJ] This ad beginneth, Des 

Brafli. 1. 2. f. 14. bauts homes : and Bradort faith. Sunt qui haroneSf et alii lihertatem 
tib, a.' fol. 56. hahentes, fcilicet, foe et fdcy ^c, et ifti pof/itnt indicare, ^c. for foe is 
Li. V.^fo.^iaS b. * P'^^^'' o** jurifdidion to have a free court, to hold plea of con- 
. * ' ' * trads, covenants, and trefpafTes of his men and tenants; therefore 

materially were thefe words added ; that if a great man or others 
having y2r, (hould hold plea by force of that liberty of any that is 
^ not hii> tenant, it is coram non judice, and puniihable within this 

MW. c. I. §3. flatuie. It is diverfly written, vix. foe, foca^ fock, foeke^ foke^ fockne^ 
h'T'^^^ikz* ^^^M^^^y ^?d I'i^ derived from the old Saxon vjordifoken, fochen^ 
or fuchen, if xo enquire or find out, that is, to enquire and find oift 
the truth o( the matter in plea before him, and to determine it 
accordingly, which is as much to fay, as ad inquirend*, audiend\ et 
tetminand\ 
Flctjli. I.e. 41. And f leta therewith agrceth, and faith, Sokefignificat lihertatem 
* ^ - ' curi^ 
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<«r/> tenentium, quam fokam appellamus : and curia implyeth tui au* 
dtitidum et terminandum. 

The Mirrour faith, that En temps le roy Alfred^ perdront les /uteri Mirr. c, 5. § u 
de Dcncafter lour jurtfdi3ion oujler lauter paine, pur ceo que ils tien- 
dront plea defendu per les ujages del realme aiix judges ordinaries fitters 
a tener, which I rather vouch together with the derivation of tlie 
wbrd^r, for the great antiquity of the law in this point. 

(6) Ne deins la franchifi:,'] That is, nor within any fuch like 
particular po^ver or jurifdidion, either by the graunc of the king, 
or prefcription. 

For the reliefe of the fubjeft upon this ftatute, two originall Regift. ^?, 
writs are framed : the one in nature of a prohibition before the 
fait begun, command^g that the party ihall not be arretted con- 
trary to the forme of this ftatute. * , 

The other, after the fuit begun, the party to recover the penalty 
of this adt, *vix, double dammages, and a command to deliver the 
goods attached or diftrained ; both which writs appeare in the Re- 
gifter : but the party may waive the benefit of this ftatute, and 
therefore if he plead to the aftion any barre, &c. he hath concluded 
himfclfe, and £hall not have any a^ion upon this ftatute, therefore 
he muft plead the fpeciall matter, and by that meanes take benefit 
of this aft. 

Fleta rendreth this a6l in this manner: De magnatibus it eorum Fleta,lL2.c.4^. 
hali^is et alt is (exceptis minijlris regis, quibus ad hoc authoritas data 
eji) qui ad querimoniam aliquorum, vel authoritate propria attachiant 
alios per boiiafua, qui per eandem poteftatem et jurifdiSiionem 'veniunp 
ad rifpondendum coram eis de contradibus, coTfuentionibus^ et tranfgref- 18 E. 2. tit. 
Jion^ extra eorum potejiatem et jurifdiSlionem, ubi nihil tenent de eis, nee Tcftaraent. f. 6. 
funt de libertate eorum aut jurijdidione : ftatutum eft, quod fi qui s de [ 2^31 1 

hujujmodi con<vidus fuer*y reddat querent i damna iit' dupio, ac etiatn 
gra^oiter amercietur. 

And it is to be obferved that at the making of this ftatute, if a 6E.3. 10 E. 3.7. 
man had brought an adion of debt, account, detinue, or covenant i2E.3.brc.479, 
upon anycontradl by originall writ in the county of Norff. he i4|'3-t^«»74- 
might have declared of the contrad in Suftl or any other county |°0 \'i^,t%o, 
then where the originall was brought ; for the rule was, that 1/^- «iE.4.n.'7.f.3! 
hitum et ccntradus, l£c, fiint nullius loci, and every duty is a duty in Bulwers cafe, 
every county : but in cafe of account this diverfity is to be observ- 
ed, that in account againft a receiver the laNy was then as is afore* 
faid, but if a man brought an aftion of account againft one as 
bayly in one county, he could not charge him as baylifte of a man- 
nor in another county, for that is locall. 

But after this aft it is provided by the ftatute of 6 R. 2. cap. 2. 6 R. *. cap. 2, 
that in pleas of debt, or account, or fuch like, as detinue, or con- 13 R- *• !>«• 
traft, it Ihall not be declared that the contraft was made in any ^^^' 
other county, then is contained in the originall writ. 

But at the common law one that hath a particular jurifdiftion 3 H. 6. 30. 
to hold plea of debt, contraft, detinue, covenant, or treljpaiTe with- 
in his mannor, or the like, could not hold plea of a debt, contraft, 
account, detinue, covenant, or trefpaffe alledged to be made out of 
the mannor, &c. becaufe albeit it was tranfitory, yet was it (being 
fo alledged) not within his power or jurifdiftion which he had by 
prefcription or by graunt j for all pleas holden there muft be infra 
jtitifdidionem curi<e% 
^- -As 
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As if a lord hath probate of teftaments made within the precin^fc 
of his mani.or, he cannot prove a teftamcnt made out of the precin£l 
of his mannor. 

. And likewife of the court pipowders of contrafts, &c. made out 
of the fairc or market. Et fie de ceteris. 

, Dier. 3 Mar, 132,133. 7 E. 4. 19. 13 E. 4.8. 7^6.18,19. 13 H. 7. 19. 
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r> VR ceo que avant ceux heures ne 
fuit unques reajonable aid' a f aire 
leigne fit% chivakr {i)^ne a letgnefile 
marier (2) mife en certein^ ne quant 
ceo deveroit iftre prife^ ne quel heure^ 
per quoy les uns Icverent outragious aide 
(3), r^ plus toft que nefembleit mejliery 
dount la people fe fentit greve : pur^ 
view ^, que dejormes defee de chivaler 
eniier foletnent Joient dones 20. s, (4) et 
de 20. /. de terre tenus perfocage 20. s. 
(5 ) ^/ depluis^pluisy et de meinsy meinSy 
folonque lafferant. Et que nul ne 
puiJTe lever tielaide a fair e Jon fits chi- 
valer y tanque que fin fitsfoit del age de 
XV. ans {6)yne a fa file marier tanque 
que elfoit del age dej. ans (j). Etde 
ceoferrd, fait mention en le brief e le roy 
fournC fur ceo quant home le voile de- 
mander. Et ft av eigne que le piery 
quant il avera tiel aide leve de les te^ 
nantSy morvft avant quil eitfa file ma- 
• ^J^ (S)y les executors le pier Joient tenus 
a lit file (())i en tant come le pier avera 
refceu pur cefi aide. Et *fi les biens le 
pier ne fuffifinty fon heire foit de ceo 
tenus a la file (loj. 

* [ 232 ] 



p O R as much as before this time, 
reafonable ayde to make ones 
forme knight, or marrie his daughter 
was never put in certain, nor how 
much fhould be taken, nor at what 
time, whertby fome leavied unreafon- 
able aid, and more often then teemed 
necelEiry, whereby the people were 
fore grieved: it is provided, that from 
henceforth of an whole knights fee 
there be taken but xx. s. And of 
XX. pound land holden in focage xx. s, 
and of more, more, and of lefle, leffe ; 
after the rate. And that none fhall 
levie fuch ayde to make his fonne 
knight, untill his fonne be fifteene 
yeares of age, nor to marrie his 
daughter, untill (he be of the age of 
feven yeares . And of that there ihall 
be made mention in the kings writ, 
formed on the fame, when any will 
demand it. And if it happen, that 
the father, after hee hath levied fuch 
ayde of his tenants, die before he hath 
married his daughter, the executors of 
the father (hall be bound to the 
daughter, for fo much as the ^father 
received for the aide. And if the 
father's goods be not fuificient, his 
heir (hall be charged therewith unto 
the daughter. (RaJieWs Tranfia-^ 
iion,) 

FIeta,lib. 2. c. 40. lib, 3. cap. 14. Brit. fo. 57. Sc 70. Cuftumier dc Norm. cap. 35. fol. 53, 54. 
(13 Rep. 27,28, »9. 1 Roll 1^7. 165. Rcgift.f7. F.N.B,8a.B. |2».C. ?5E4. 3-ftat* S-c-"* 
Repealed by 12 Car. 2. c 24.) 

By the common law to every tenure by knights fervicc, s^nd fo- 
cage, there were three aides of money, called in law auxilia, inci- 
dent and implied, without fpcciall refervation or mention, that^is to 
f^y, rplicfe wb^n the heire was pf fqll age, aide fur fairs fit'4 ckiva^ 
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//Vr, and tlv^q pur file marier\ now the firft aide, *viz. rclicfe by 5 E. 3. fo. n, 

reafon of a tenure by knights fervice, was certain, becaufe he was 4© E. 3. zi. 47, 

to pay it, if he were of the age of 21 years at the death of his an- Mag.Cha^. c. a. 

ceflor, as hath been faxd before, without regard of any circumftance ; 

and likewife the relicfe of an heire in focage being of the age of 14 Vid. Inft. fed. 

at the death of his auncefior was ever ccruin, <viz„ to double his ^*7- 

rent. But the aids pur feure fits chivaliery and purfik marier were 

incertain at the common law, for that the lords many times would 

pretend their eldell fon, and eldeft daughter to be hopeful I and 

forward, and therefore would exa£t too great an aid, and before 

due time, whereas by the law they ought to have reafonable 

aids, and in reafonable time, which in a fait therefore ihculd 

be determined by the juftices of that court before whom the 

fuit depended. Now the tenants found themfelves grieved in three 

things : 

1. That the faid aids were outragious and exceflive, Et excrffus Lib. xi. To. 44. 
in re qualihet jure reprobatur communis fo as thefe outragious, and R- Go<ifrey« 
cxceffive aides were againft law, whereof elfewhere you may reade ^^^^* ^^ ^^^ 
at large. ^*^* 

2. The lords exaded thofe fines at what time they pleafed before 
reafonable age apt for the paiment of thofe aides, 

3. That he could not avoid the fame but by fuit in law with his 
iprd, wherein he found by experience thofe old verfes true: 

Cum pare hUiari dubium, cum procere ftidtum^ 
Cum puero peena, cum muliere pu/or. 

And our a6l fiith, Dont le people fe fentift gre've. 

Thefe three mifchiefes are redreffed by this a^ and certainty the 
mother of quiet and concord eftabliihed therein. 

But where it is faid that thefe aids are incidents, it is to be un- 18 E. 3. fo. 16. 
derftood that they are incidents feparable, either by fpeciall words 4° E. 3. 2z. 47- 
at the creation of the tenure, or by difcharge or rcleafe by fpeciall ^} ^* *• 
words, or fpeciaU rehearfall afterwards. f ^^ ^|; 

But if the lord at the creation of the tenure had referved fealty, 5 E. 4. 41.* 
and 4 marks per iunam,pro omnibus fer'vitiisy exaSionibus et demandis 
quibufcunquei or if the lord after the feigniory created had re- 
leafed to the tenant, omnia Jervitia, exaSliones et demanda quet^ 
cunque (except'* fidelitate et reddit* iiij. mercarum per annum,) yet 
fhould the tenant pay relicfe, aid pur f aire fits chlualier^ smdifile 
marier, which is neceflary to be knowne for the underftanding of 
auncient deeds. 

(i) A f aire leigne fits chi'valier,'] Lord, grandfather, father, Britton 57. b. 
and two fons, the lather dieth, the lord fhall not have aide for his f.N B 82 g 
jldefl grandchild, for he is not his eldeft fon, much leffe fhall he Rcgift.'87.*in 
have aide for his elder brother, or his eldeft coufin and heire: but the rehcarfoll of 
if a man hath ifliie two fons, and the eldeft die in the fathers life with- J^/j *^ '^ " 
put ifrue,he (hall have aide for the fecond fon, for he is now eldeft, ^jf'fT'^'^'' 
and the ftatute faith eldeft fon, and not firft-born; yet the writ iiiriX?^' 
grounded upon this ftatute is adprimogenitumfifium/uum maritandum, 
but he isprimogenitus then Hving. But if the lord had received aide Rcgift. «bi f«. 
lor his eldeft fon, he fliall not have aid again for the fecond, for prju 
fintcum auxiltumy one aid is onely due to one and the fame 
lord, to make his eldeft fon a knight: Non tenet ur quis de uno 
tenement eidem domino plura dare auxilia ad filium fuum miUtem 
faciend^ •' < 

If 
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l«irror,ca. I. (f the lord hath ifTue two fonncs, the eldcft fon hath ifTue ^ 

lita ubl fu ra. ^^"g^^^*;^"^<l dieth,the lord (hall not have aide to make his fecond^ 
3F.N.B.'8i. ^°? ^ knight, for the fecond Ton is not his heir apparent (and in 
this cafe he ought to be his heire apparent) for at this time the 
ilate of all lands was fee-fimple, and the lands of the lord Ihould 
defcend to the daughter, and therefore the law would not have the 
dignity of chivalry to be apparelled with poverty, and in refpeft 
thereof the fon to be knighted was to be htire apparent. 
And this agreeth with the letter apd meaning of this aft, a 
f aire fon eigne fits chi^ufdi^r, who by common i^iiendment is heire 
apparent. 

U the eldeft fon be made a knight before the age of fifteen, the 
lord can have no aide, becaufe the words be Vifaire leigne fits ebi^va" 
Her', and none was ever due to the lord. 

If the lord hath ifTue baftard eigne, ^nd mulier puifne, he 
ihall not have aide to make the baftard a knight, for he is not in 
judgement of* law accounted his fon, bftt he fhall have it for the 
mulier puifne.^ 
Fi4e cap, 10. It was holden in auncient time, that th^ lord could not demaund 

tMq pur fairs fits chi'valier, unleflTe he himfelf»? were a knight, nefilius 
antecederet patri : but knights in auncient time grew io fcarce, as 
efquires that were of ability to be knights, not onely in this cafe, 
but in many other, fupplied the place of knights ; fufficiens honor efi 
, homini, qui dignus honor e efl^ 

Hereby it appeareth that by the policy of the law, the eldeft fon 
of a knight was not only trained up in his tender years in learn- 
ing arid knowledge of liberal arts to adorn the minde, but 
when he came to convenient yeares, did for the defence of the 
realme lea me and exercife the deeds of armes and chivalry, that 
he might be able to ferye his country both in time of peace, and of 
warre. 
S<e 35 H. 6.40. (^) }^e a Ulgne file marier,] By this the policy of the law ap- 
peareth, that the eldeft daughter might be timely preferred in 
mariage, for thereby come ftrength and good alliance to the fa» 
mily, and both thefe are given by law without any fpeciall 
F.N.B. fol. 82. refervation ; and the obfervation of the auncients was, that 
c. d. marry the eldeft daughter well, and all the reft will bee preferr 

red the better; and tq that end ^de was graunted for the eldeft 
daughter. 
Pafch. 17 E. I. (3) dutragious aide.} TensLXit peravaile ftiall be contributory tQ 
in Banco Rot. the aide for the mariage of the kings daughter. Sec for this word 
38. Northampt. before cap. 3 1. ^ 

Mas.Chart.c.2. (4) De fee de cbivalier ^ntier folement foient done 20./.] 
Here it is to be obferved (as it hath been noted) that reliefe is the 
fourth part of a knights fee being then ?o. 1. is 5.L and aide/ar 
faire fits chi'valier, gr pur file marier, is the twentieth part of a 
knights fee, viz, 20. s. limited by this a6:. 
See more hereof ( 5 ) Et de 20. /. de t^rre tenus per focage^} This fumme is fet downe 
in the Commen- becaufe the value of a knights fee was then 20. 1. (which then wa^ 
Steof I e! a. Sufficient to maintaine the dignity of knighthood) and fo the ftatute 
de militibus.* * maketh them equall in v^lue; t\\p king was not bound by this fta- 
tute, but he mignttake fach reliefe, and at fuch time as was due by 
the common law. 
^5E.3.c. IP. £ut the ftatute of 25 E. 3. Joth aftefTe the aides at fuch a 

rate as this ftatute doth« and that aft doth \yel| expound this 
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ftatute, that none fliall pay thefc aides but the tenants of the RouParliam. 

land holding the fame immediately in demefne without any ^9 ^" 3- "»»• "^• 
inefne. 

For mefne lonl5 ought to pay no aide implied in thefe words of 6 H. 3- ^^°^*'^y 

our aft, Defee de chU^aller, et de 20. /. terre^ and if the tenam pera- ^*^;, ^.4.* 3!'. 

<vaik by knights fervice goeth with his lord, &c. he'difchargeth all 10H.4 Avowry 

the mefne lords. Note thefe words, De fee de chl'vaiier^ doth ex- ^67 10 H. 6. 

elude grand ferjeanty, for he that • holdeth by that tenure (hall pay Auric' demcuie 

no aide to the lord either to make his fon a knight, or to marry "^^'^^ \Z\% 

his daughter; for by this aft it appeareth, that none (hall pay any ^^ |- * ^"^ V' 
aide but tenants by knights fervice, or tenant in focage, and no «- ^^ ^ 
other tenure. 

(6) Tanque U fits foil del age de \^ ans.'\ Note no man (hall be lE. a. ftat.de 
compelled to take knighthood upon him untill he be 21 yeares old, militibus. 
and have fufficient land for maintenance of that degree, yet at the 

age of fifteen yeares he may begin to learn fome things that belong 
to chivalry, but it is good for the lord to make what fpeed he can 
after that age to recover the aide either by the writ De anxilio ad 
filium* fuum militem faciend* y or by didreffe: for if the fon die, the 
lord lofeth the aide, for that by his death the finall caufe ceafeth, and 
fo likewife if the father dieth, the aide is loft, for that the duty and Jura naturalia. 
remedy is onely given to the father, who in refpeft of nature hath J^^* ^^'^ '>4- 
the wardlhip of Ms eldeft fon, and as a naturall father is to provide cJlvhis' «(c? ^* 
for his advancement; and fo as a father by the law of nature is ^ £, 3, fo,* ,*^, 
bound to provide a competent mariage for his daughter, which arc 33 H. 6. 57. 
therefore perfonall to the father : and fo note the diverfuy be- 
tweene reliefe, which is abfolutely due to the lord in refpedl of the 
feigniory meerly, and thefe aids, which are not abfolutely due to 
the lord, but for the performance of a duty of nature. 

(7) Tanque el (s. la file) foit de 7 ans.'\ In auncicnt time 
gentlemen of good houfes, for knitting tbemfelves in greater 
bonds of amity and alliance, maried their children very young, 
which the law dothfeeme to favour, for that itgiveth her dower, if 
ihe be of the age of nine yeares at the death of her hufbanJ, whereof 
I have knowne fome to havp profpered well, but more that have 
proved unfortunate. 

(8) Et morufi a^ant que tlavoitfafik marie,'\ Here our a£l givcth F.N.B. Si. I. 
onely remedy to the daughter, and makcth no mention of the fon in cc 83. a. 
that cafe, and yet the fon fhail have the fame remedy again ft 

the executors, that the daughter Ihall have, being in a^uali 
jure. 

Tenant for'life, or tenant in dower fhall not have aide ^«r//f Hil. gE.a fo. 
marier, ou pur f^irefitsi chivaliery but the verie lord, to whom by pof- 62, 63. in libio 
fibility they might inherit, and whom the lord by nature is bound '"^°- *'^'j.' ^^**' 
topreferre; but tenant for life, ^-c. fhall have efcuage, ward, ma- ^*^"" 
riage, and reliefe. 

If the father receive the aide, and after the fon is knighted, or 3E.3.Dcbt 156. 
the daughter maried in the life of the father, neither fon nor 
•daughter fhall have remedy for the aide, for the end of the 
law is performed. But by the whole context of this aft it" appear- 
eth, that fmall portions preferred in mariage the daughters of good 
families, when vertue and good blood was more efleemed then great 
portions. ^ 

r ir?^ ^^'^i^xecutorsfiin pierfi>nt tenus alfile.] Note, the father him- 
lelt hata time to make his cldefl fon a knight after his age of 15. 

and 
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and to many his daughter after her age of 7 ycares at any time 
during his life, and therefore though the father receive the aides, 
yet have they no remedy aeainft him, but to depend upon his pater- 
nal! care, and their remedy is againfl the executors, or adminiftrators 
of the father, if they be not preferred in his life time, as it appeareth 
by this aft. 

(10) Et Ji le$ biens U pier nefufifent^fon beire de ceo/oit tenus a le 
f?e.] And here it is to be obferved, that if the perfonall eftate 
of the lord be fufficient to pay the aide, the heire (who is to main- 
taine the ftate and countenance of his father) is not to bee charged 
therewith. 
[ 23s ] In an aftion of debt brought by the eldeft daughter againft .the 

3 £.3. Debt 157. heire for an C. s. which the fether received of his tenants for rea- 
fonable aide to mary her, and that (he was not maried in his life 
time, &c. and in her declaration made no mention that the 
executors had no aiTets, and yet the count was ruled to be good, 
for that is the ordinary count in an adion of debt, which the flatute 
giveth, and if the executors have afTets, the heire fhall plead it in 
barre. 

Although the ftatute be, that his heire (hall be bound to the 
daughter, it is underilood, that he (hall be bound, if he hath afTets 
in fee-fimple by defccnt from his father. 

The daughter ihall not recover part againft the executors, and 
the reiidue againft the heire, but either all againft the executors, or 
all againft the heire, as thefe words doe prove. 

F.N.B. ubi fu- The eldeft fon muft have his remedy onely againft the executors, 

P'*' for he himfelfc is heire. 

Mirr, c. i. § 3. And thefe aides appeare by the Mirror to be very auncient, or- 
dained by king Alfred, and other auncient kings, for he faith, Ef 
que e/cuaget reliefs et aides, Je fjjent per Us tenants a lour feigniours de 
lour heritage relie^ver^ tes heires les feigniours faire chi'valiers, et de 
lour eigne£es files tnarier. It is to be obferved how moderate 
the aids be by force of this aft, and therefore it is to be collefted 
that the fees of the heralds were then (and yet ought to be) mode- 
rate alfo. 



CAP. XXXVIL 

JpURVIEW eji et accorde enfe-^ T T is provided alfo and* agreed, that 
ment^ que ft home Joit attaint de if any man bc'attainted of difleifin 

dijfeijin fait en temps le roy que ore efi done in the time of the king that now 

(1), ovefque robbery (2), de afcun ma- is, with robbery of any manner of 

ner de chattel^ ou de moveable (3)) ^^ goods or moveables, and be found 

foit trove vers luy per recSgnifance de againft him by recognifance of aiEfe 

afjife de novel dijfeijin^ le judgement Joit of novel diffeifin, the judgement fliall 

it€ly que le plainttfe recover a fa Jeijin be fuch; that the plaintifF (hall rcco-- 

et les damages^ auxibien de chattel ver his feifin and his damages, as well 

// de moveable avantdits^ come de of the goods and moveables aforefaid, 

foile, Et le diJ7ei/or foit rente (4)//^ as for the freehold, and the difleifor 

quel que ilfoit prefent ou non^ ifftnt que {hall makfe fine, which, whether he be 
[filfoit prefent"] primes foit agard a kt prefent or not fo it bcprefimted) (haft 

prifon. firft 
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prifort. Et per mefme le maner foit 
fatt de dijfeifin fait a force et armes^ 
tout neface home robbery (5). 



6ra^l.4.f.i79. 



iiH. 4. 16, 17. 

[236] • 

4 £. 2. damage 
10. 



firft be awarded to prifon. And ia 
like manner it fllall be done of diflei- 
fin with force and arms, although there 
be no robbery. 

Sec Marlb. ca. 14. verb. Attinfl. the firft part of the Inft. it6t. 514. Verb, en Attaint. (Fitx. 
Damages, 10. 14 H. 7. 15O 

This ftatute is made in affirmance of the common law, asappear- 
eth by originall writs of affife, wherein the words be. Facias tene- 
ment^ illud refeijiri de catallis qua in ipfo capta fuerunty et ipfum tene- 
mentum cum catallis ejfe in pace ufque ad primam aj/ifami which writ Glanv. 1. 3. ca. 
was at the common law before this ftatute, as it appeareth by Glan- 33> 34> &Cj 
vill, and by Bradlon who wrote before this ad. 

And the judges of the affife ought to enquire of the fame, 
for if goods be taken away by the diffeifor, it is a diifeifin with 
force, and therefore ex officio^ the judges ought to enquire thereof. 
II H. 4, 16,17. 

(i) En temps le roy que ore efi.] Yet thb aft being in affirmance 
of the common law doth extend to all times after, which the 
judges in 4. E. 2. not obferving, nor remembring the words 
of the writ of affife denied to enquire of the taking away of the 
goods. 

(2) Ovefque robbery, ^ Here [robbery] is taken in % large 
fenfe, for a wrongfuU taking away of goods, as a wrong doer and 
trefpafler. 

(3) De afcun manner de chattel, ou de moveable ^ &c.] If a man 8E. 3.3. 54. 
be difleifed, and hath goods, which he hath thereupon as execu- 
tor or adminiftrator, taken away, thefe are not accounted his goods 
within this ftatute, becaufe he hath them, in auter droit, to the ufe 
©f the dead, 

A man feifed of land in the right of his wife, or joyntly xiH. 4. 16. 
with his wife, and is difleifed, and his goods taken away; in an 7 ^' ^^ 3© ^ 
affife brought by the hufband and wife, he and his wife Ihall 
recover feifm of the land, and he alone upon that originall brought 
by him and his wife fhall have damages, which is worthy of ob- 
fervation. 

And To it is, if two joynt-tenants be difleifed, and the goods of 
one of them taken away, both ftiall recover the land, and the one 
damages for his goods : thefe be the only cafes that I remember in 
the law, where one demandant or plaintife without any fummons or 
feverance Ihall have judgement alone in one originall ; for regularly 
the judgement ought to be given according to the originall writ: 
as if the hufliandand wife bring an adion of battery for the beating 
of himfelfe and his wife, the writ fljall abate, becaufe the wife 
cannot joyne for the battery of her hufljand, and the hufljand cannot 
have judgement ajone, becaufe his wife is joyned with him in the 
originall; et fie de Jimilibus, 

But the affife is a fpeciall cafe, for the plaintife making his plaint 
to be difleifed of his free hold in fuch a towne with the appurte- 
nances generally, yet fliall he recover his goods, if the difleifin be 
found with robbery of his goods, as the ftatute fpeaketh, and the 
goods are contained in the originall, and not in the pleint; and the 
affife q{ novel dijfeifen vrasfefiinum remedium, and much favoured in 
Jaw for the rclicfc of the diflfcifc^ both for the regaining of his pof*- 

feffion 
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idSLOn of the land, and of his ftock of cattle, and goo^s thereupon:^ 
therefore where our a£l faith, that the plaintife fhall recover his 
feifin, and his damages, as well for the goods and mo^^eablej* -.fore- 
faid, as for the freehold, it is fo to be underfto- d redde7ido Jingula 
Jingulis, according to that which hath been faid. William Buichef- 
ter, and Margaret his wife were dtfleifed of the land which he heli 
in the right of his wife, and difpoiTefTcd of his godds; in an aflife' 
brought Dy the hulBand and wife, judgement was given for them 
both, Damnapro di£eijina C, /. fro bonis C, marc' : in a writ of error 
the judgement was reverfed for the C. marks, becaufe the wife had 
nothing in them. 

(4) £t le diffei/or foit rente,'] And the diffeifor (hall be fined, 
which u alfo in affirmance of the common law, for a diiTeiiin 
with taking away of goods is a diffeifm with force, and therefore 
Bnable'. 

(5) Ef per mejhte le mamr foit fait de di£eifinfait a force et armes^ 
tout neface home robbery, '\ Note the writ of affife mentioneth not a 
diiTeifin a// et armis, but the words thereof be Injufte et fine jiidiciv 
dijeijiwt, and therefore if the jurors finde a di-ffeifin, and no force, the 
judgement (hall be ideo in mifcricordia^ and not quod capiat ur, 
but as it hath been faid, the court ex officio ought to enquire 
of the force; but if they doe not, it is not error, as it hath been 
adjudged. 
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IpUR ceo que afcuns gcntes de la 

terre doutent meins faux Jerement 

faire^ que fair e ne duiffcnt^ per que 

mults des gents fon dijherites^ et per dent 

iqur droit : purview eji^ que le roy^ de 
fon office^ deformes doner a attaints fur 

les enquejis en plea de terre^ cu de 
franktenement^ ou de chofe que touche 
franktenement^ quant il femblera que 

befoignejoit (l). 



PORASMUCH as certain peo- 
ple of this realm doubt very little 
to make a falfe oath (which they 
ought not to do) whereby much peo- 
ple are diflieritcd, and lofe their right; 
it is provided, that the king, of his 
office, fhall from henceforth grant 
attaints Upon enqu^efts in plea of land, 
or of freehold, or of any thing touching 
freehold, when it fliall feem to him 
neceflary. 



(44 Ed, 3. 2. Regift. 122. Raft. 84. r Ed. 3. ftat. i, c. 6. 5 Ed. 3. c. 6. & 7. 28 Ed. 3.t:. %, 
34 Ed. 3. c. 70' 



Pafch. 32E. 3. 
fo. 65. kn llbro 
meo. H. 3. 
graunted to the 
Burgeffc 0^ S. 
AJbans,.that 
rone of them 
ihould be im- 
pleaded of no 
freehold in at- 
taint, &c. 
& allocatur. 



The mifchiefe before this ftatute (which was the firft concerning 
attaints) was, that albeit (as the common opinion is) an attaint did 
lie upon a falfe \'erdi£l given in a plea of land, yet the kipg many 
times would not graunt it without fuit made to him, which turned 
the party grieved, not onely to great delay, but to extreame trou- 
ble, attendance, and charges. And the reafon that i^iade the diiFe- 
rence between the plea reall, and the plea perfonall, was, that in the 
plea perfon all the party grieved had no other remedy, but the at- 
taint; but in the plea reall he had other remedy in an aftion of 
higher nature^ and for that caufe was not granted without difficulty. ' 

And 
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And fbme judges held, that in a plea reall an attaint did not He, and. 

therefore this ad provideth that the king fhall grant it * ex officio^ f De fon cfficc 

that is, ex meritojujfiti^e. And this ail is holden to be in affirmance 

of the common law, whereof you fhall rcada at large, Marlebr. Marleb. ca. 14. 

cap. 14. And this is the common opinion agreeable with our old 

bookes, as there you may reade. 

That perjury in jurors was punifhed before this a6l hath been 
fufficiently proved already: now the preamble of this adl giveth 
juft occifion to examine whether perju y alfo in witnsffes w6re pu- ' 

niihable by the aiincient lawes, of England; De pejerantihus pnete- tntMeges Edw. 
tea ftatutum efty ut Ji quis jusjurandum 'violariti faJfum^e dixerit ^^t>h 4"='» 3- 
iejiimoniumy fides ei in pojlerum non habetor, 'verum is in ordalium ad- 
judicator. 

St quis falfumjuraj/k con^iBusfuerity ei pojlea non modo non creditor, Inter leges 
*ueru7netiamjacra ei etiam prchihetor fepultura, Ethelftani, d-j. 

Si quis facra tenens pejerajjh conuiSius fuerit, ei manus praciditor, i^ier leeesCa- 
^^» nuti 113. 34. 

Vide inter leges W, Conq. fol. 125. b. 

And the IVdirror faith, ^■e folonque les auncient prlviledgesy et ufages Mirror, c. 4. de 
'afcunsfe font per perde delponce^ come efidefaux notaries, et de cij/ers de pa>nes. 10 H. j. 
lur/es de meyns q: xii. d. et phis que <vi, d, que k roy R. i,/e chaungea a ^*^'"^"' 434* 
ia parte de oriel, afcuns per couper des ianguesj come/oloit eft re de faux 
teftmoines. 

And in the fame chapter treateth further of tliis matter, faying, Britton, io, 3S. 
Perjury eft graund peche, t^c. whereof you may reade there more at Fleta, I. 5.0.21. 
large. Britton faith that it wai^'punifhable, and to be enquired ^raftTI!? ask 
of De ceux queuxfe ^oilont perjurer pur louver. 

Fleta defcribeth perjury thus, Perjurium eft mendacium cum jura- . 
tnenjto frmatuih\ and further faith, Et trihus modis committitur\ 
frimo, cum quisfcit, 'uel put at aliquid falfum eJJ'e falfum,' et jurat ejfe 
lerum ; fecundo, cum quisfaliitur, et credit 'veru7n ejje quod eft falfum, 
et temere et indifcrete jurat', tertio, ft quis credit falfum effe <verum, et 
jurat quod fuerum eft. 

Where you may reade further of this matter. And of fome it is Braft. £9. 291; 
called, crimen lafte confcientia. 

Thonias Vigras and two others were fotind guilty, &c. of [ 238 ] 
perjury. Hil. 8 E. i. ia 

i8 E. 3. 53. Once forfwome, and ever forlorne. Communi Banc. 

7 H. 6. 25. PerjilrypuniOied. . ?;/• ^S,-^"^^' 

'„' 7 1 rt / *^ rr TT rT ^ John ot Hunt* 

V^de the Uatutes of 3 H. 7. cap. i. 11 H. 7. cap. 23* 32 H. 8; ingficldscafc. 
cap. 9. 5 Eliz. 

Upon all that which hath been faid touching this point, yoti may 
bbferve how milde the late laws have been in punifhing of perjury 
in refpe<!t of the auncient, wherein 1 have been the longer, for that 
fome have given our, that perjury vvas not punifhed by the auncient 
laws of England, wherein there fhould have been a great ^tit€(, 
and an encouraggpient to ill difpofcd men, if jurors fhould b/the 
common law have been puniihed for perjury, and witneffes, which 
are great motives to them of giving their verdidl, fhould be per- 
jured, and not be punilhed. 

.(0 ^^»i il Jemble que hefoigne foitS] See 5 E. I. which was Mich. 5 E. 1. m 
within two yeares after this aft, an attaint was brought upon a falfe K^n<^° Ro^« ^3« 
verdia given in affile before juftices in eyre before the making of ^^^^' 
this ftatute: and the record faith, %w/ non eft intcntio domini regis, 
nee extitit tempore confedionis ftatuti praditU\ quod brevs de attinSiu 
iranfiret fuper hujufmodi inqui/iiicriibus ante ftatutum captis, prout 

II. Inst. T / ^abawizx 
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Johannes de Lovet recordatur, imo poft ftatutum concefs* confideratum eft 
quod qucrens nihil capiat per breve y &c. And this was the law taken 
then by colour of thefe words ; but others hold, that thefe words 
are not to be fo taken for the reafon aforefaid, for that the party 
grieved in this plea reall had remedy in an action of higher 
nature : but later llatates quoted before in the margent have cleared 
this poiut. 



CAP. XXXIX. 



■r Tpur ceo que le Unips eft multpajfe 
puts que Us brief es defouth nojtrus 
fuirent auisrfoits Umittes: purview 
eft^ que er. count countant de defcent en 
brief e de droit^ nul nefoit ci ofe de coun* 
ter de lafcifinfon anc* de plus longefei- 
fin quede tem^s le roy R. (i) uncle le 
roy Henry^ pier le toy que ore eft, Et 
que le hriefe de navel dijfeijin^ et de 
purparty^ que eft appelle nuper obiitj 
eyent le terme puis le primer pajfage le 
roy Henry^ pier le roy^ que ore eft en 
Gafcoigne (2), mes nemy avant, Et 
les briefs de mortdanc\ de cofmage^ 
de ayle^ de entre^ et hriefe de neifrie^^ 
eiant le terme del coronement mefme 
le roy Henry (3), et nerriy avant. 
Afes que touts les briefs ore a per mefme 
purchcfes^ ou a purchafer^ entour cy et 
[Uifeaft'\ S. John en un an^foientpledes 
de temps que avantfolent cftre pleades. 



AND forafmuch as it is long time 
paffed fince the writs under- 
named were limited > it is provided, 
that in conveighing a defcent in a writ 
of right, none (hall prefume to de- 
clare of the fcifm of his anceftor fur- 
ther, or beyond the time of king 
Richard uncle to king Henry, father 
to the king that now is ; and that a 
writ of novel difleifin, of partition, 
which is called nuper obiit, have 
their limitation fincc the fir ft voyage 
of king Henry, father to the king that 
now is, into Gafcoin. And that 
writs of mortdanceftor, of cofinage, 
of aiel, of entry, and of nativis, have 
their limitation from the coronation 
of the fame king Henry, and not be- 
fore. Neverlhelefs all writs pur*-* 
chafed now by themfelves, or to be 
purcbafed between this and the feaft of 
St. John, for one year compleat, (hall be 
pleaded from as long time^as heretofore 
they have been ufed to he pleaded. 



(i Inft. 114, 115. 20 H. 3. c. %, 32 H. 8. c. 2. 21 Jac. i. c. 16.) 



i.Inft.fea. 170.* 



[239 1 

34 n. 0. 36. 
I ail it« ubi fupra. 



Vrt Mag. 
Chart. i.;4. 



(1) De temps le roy RJ] That is by conllruftion from the firft 
day of the raigne of king Richard the firft, and fo hath it been re- 
folved in parliament. 

This aft doth limit Within what time the feifin (hall be in a writ 
of right, and by conftrudlion the time of prefcription is taken for 
this time. 

(2) Puis le premier pajjage le roy Henry ^ ^c, in Gafcoine*'\ That 
was in anno 5 H. 3. 

(3) Del coronement mefme le roy Henry, 1^ H. 3. was crowned 28 
O6iobrt5, anno Dom. i^ij, et regni fui prtmo; but others fay he was 
crow red 16 y unit, anno regni fui primo. 

This king was crowned again in anno 5. of his raign, but this a6l 
intendeth his firft coronation. 

Theft 
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Thefe limitations are altered by the ftatute of 32 H. 8. as yoii 
may reade before in the expofition upon the ftatute of Mei ton, cap. 
8. See the firft part of the Inftitutesi fed. 1 70. 



CAP. XL. 



JD UR ceo que mults des gents font 
delay es de lour droits per faux^ 
ment voucher a garranty : purview eft 
que en briefer depo(f{ i ), tout adeprimes 
come en briefe de Tnortdaunc\ cojinage^ 
del ayUii nuper obiity de intrufiony et 
Tauter s briefes femblableSy per les queux 
terres ou tenements font demands (2)^ 
qiieux devoient di fender (3), reverter 
(4), remainder ( 5 )i o« efchier (6 ' , per 
nkrtdanc'y ou dauter^ que Ji le tenant 
vouch e a garranfy et le demandant luy 
counterpled\ et voile averrer per ajjifey 
ou per payTy oil en outer mdnery ficome 
le court le roy agardey que le tenant (9) 
Qufonaunc* (%) quehejreileftyfuitlepri* 
merque entra (lO) apres la mort celuy 
de quefeijin il demandyfoit leaverrement 
del de demandant refceve {j)'i fi le te^ 
nant le voile attendery et ft nony foit 
bdte oujier le auter refpons (l i) ftl neit 
fon gar rant or en prefenty que luy voile 
gar ranter de fon gree {12) y et main- 
tainant "enter en refponsy falve al de^ 
mandantfes exceptions enconter luy y ftl 
voile vouchef'duftery come ilavoit avant^ 
enconter le primer tenant. De recheffe 
et touts maners des briefes dentrey queux 
font mention des degrees : purview 
[eft] que nul defoYrhes vouche ( 13) hors 
de la line (14). Et en auter s briefes 
deritrie^ ou nul mention efl fait de de^ 
grees (15)5 les queux briefes ne font 
fuftenusy forfque la ou les avantdits 
briefes de degrees ne potent gifer ne 
lieu tener^ Et en briefe de droit (16) 
purview eft-, que ft le tenant vouche a 
garraniyy et le demandant le voile 
counterpledery et foit prift * de averrer 
per pay Sy que celuy que eji vouche ( 1 7 ) ^? 
gar r amy y [ne nul] defes ancefters {18) 
ne unques avoient feiftn de la terrey ou 
* [ 240 ] del 



PORASMUCH as many people are 
delayed of their right by falfe 
vouching to warranty ; it is provided, 
that in writs of poffeffion, firft in writ 
of mortdauncefter, of cofinage, of 
aiel, nuper obiit, of itxtrUfion, and 
other like writs, whereby lands or te- 
nements are demanded, which ought 
to defcertd, revert, remain, or efcheat 
by the death of any anceftor^ or other- 
wife, if the tenant vouch to warranty, 
and the demandant counterpleaded! 
him, and will aver by aflife, or by the 
country, or otherwife, as the court 
will award, that the tenant, or his an- 
ceftpr (whofeheir he is) was the firft 
that entered after the death of him, of 
whofe feifin he demandeth ; the aver- 
ment of the demandant (hall be receiv- 
ed, if the tenant will abide thereupon; 
and if not, he (hall be further compelled 
to another anfwer, if he have net his 
warrantor prefent, that will warrant 
him freely, and incontinent enter into 
the warranty"; faving unto the de- 
mandant his exceptions againft him, 
if he will vouch further, as he had be- 
fore againft the firft tenant. From 
henceforth in all manner of writs of 
entry, which make mention bf degrees, 
none fhall vouch out of the line: or in 
other writs of entry, where no men- 
tion is made of degrees, which writ 
fliall not be maintained, but in cafes 
where the other writs of degrees can- 
not lie, nor hold place: and in a writ 
of right it is provided, that if the te- 
nant vouch to warranty, and the de- 
mandant will counter-plead him, and 
be ready to aver by the country, that 
he that is vouched to warranty, nor 
his anceftors, had never feilin .of the 
T 2 land 
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del tenement (19) demande (20), ne 
fee^ ne fervice per la maine le tenant.^ ou 
[afcun'] defes auncejlers (21), />tt/j U 
temps celuy de que jeifin le demandant 
count e (22) jefques al temps que le 
brief e fuit purchcif: et plee move (23), 
per que ilpoit le tenant oufes auncejion 
aver ftoffe : adonques foit laverrement 
del demandant refceive^Ji le tenant le 
voir attenderj et fi non^ foit le tenant 
. bote oufler a auter refpons {7\)yfil neit 
fon garranior en prefent^ que luy voile 
garrantcr de fon gree^ et maintenant 
enter en refpons^^falve ai demandant fes 
exceptions enconter luy^ficome il avoit 
avant encounter le primer tenant, Et 
lavantdit exception eit lieu en hriefe de 
viortdauncejlre^ et en les auters briefes 
devant nofmcs^ auxlbien iome briefes 
queux touchent droit (25). Et ft le 
tenant per cas eit charter de garranty 
de auter homede ceo chofe que foit oblige 
en nul des avantdits cafes (26) ^ le 
garranty defsn eigne degree^ falve luy 
foit fon recoverer per briefe de garranty 
de charter de lechauncellorle roy^quant 
il le voudr a pur chafer^ mcs que le plee 
nefoit pur ceo delay. 



land or tenement dentanded, nor fee 
or fervice by the hands of his tenant^ 
or his anceftors, iince the time of him, 
on whofe feifin the demandant declar- 
eth, until the time that the writ was 
purchafed, and the plea moved, where- 
by he might have infeoffed the tenant, 
or his anccftors, then let the averment 
of the demandant be received, if the 
tenant will abide thereupon ; if not, 
the tenant (hall be further compelled 
unto another anfwer, if he be not pre^ 
fent that will warrant him freely, and 
incontinent enter in anfwer, faving un- 
to the demandant his exceptions agai nil: 
hipi, as he had afore againft the firft 
tenant. And the faid exception (hall 
have place in a writ of mortdauncef- 
tor, and in the other writs beforie 
named, as well as in writs that concern 
right. And if percafe the tenant have 
a deed, that comprifeth warranty of 
another man, which is bound in nQne 
of thefe cafes before mentioned to the 
warranty of an elder degree; his re-^ 
covery,by a writ of warranty of char- 
ters out of the king*s chancery, fliall 
be favqd to him at what time foever 
he will purchafe it; howbeit the plea 
fliall not be delayed therefore. 

(Bro. Pari. 34. Fitz. Counterpica dc Voucher, 7S. 8r, 82, 83. 89. 96. 98. ico. Fitz. Countcr- 
p'ca, ice. 3, 4, 5. 7, 8, 9, 10. I7> 18. ac. 23, 24. 27. 29, 30. 40, 41, 42. 44. 48, 49. 58, 59, 60. 
63. 65. 85. 88. 94. 114. 12G. riti. Execut. 122. Fitz. Gar. dc Charter?/ 3, 4, 5. 7, 8, 9, 10, iiy 
I2> 13. 19, 20, 2jf 22. 26. 28, 29, 30^ 31. 20 Ed. X. flat. I. De Vouchers.] 



13 E.i. counter- 
pica de voucher. 
118. 16 E.2« 
ibid. 1 10. 
% £. 3. %i. 



ftiH. 6. 40. per 
Markham. 

Iir^it. fed, 143. 
Glanv. 1 13. c. . 
9i 10. & alibi 
lacpf. 

Braa.1.5 f.580. 
Brittoa, c. 75. 



The mifchiefe before this ftatute was, that every tenant inf a 
feall aftion was permitted to vouch any of the people, though he or 
any of his aunceftors had never any thing in the land whereof he 
might enfeoffe the tenant or any of his aunceflors; and againe that 
vovvchee might vowch another in like manner, and upon every 
fummons ad ijoarrantixandum, there mufl be nine retourners, &c. 
fo as the delay was in manner infinite, and all upon falfe vowchers ; 
which matter being (hewed in this parliament, Fuit adrift alroy que 
ceft ley fuit mal'veis, for it is a maxime in law, that Lex dilationes 
femper exborret\ whereupon this a6l of parliament for ren^edy wa* 
made. 

Vouchee a garranty, ^ For this word [vouchee] fee Lit. 

Vide Glanv. of this matter. 

Vide Brafton, a whole traftate of vowching to warranty. 

Vide Britten, a chapter of the fame. 

FleU 
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Fleta faith. Sunt autem nonnulli lites protrahere nifenfes, minores Fleti, lib. 
fal/o 'uocant ad luarrant^y et 4s quibns fro'vlfum eft (fumming up 
the principall part of this ftatute in few words) quQdfe petens repli- 
cetndo offerat 'uerificare quod 'vocatus nee aliquis anteeejjorum vocati ^ 
nunqua feifinam habuit de re petitay feodum nee fer^iiium per manus 
tenentis 'velalicujus antecejjoris ejus a tempore ejus ex cujusjkifina petit 
ttfque ad tempus impetrationis bre'vis et placitimotiy per quod pot nit <veri' 
fcare teneniem njel ejus antecejjores inde feoffatos fuiffe, admit fatur njeri-^ 
Jicatio illafe tenens 'vofuit hoc expeciare, ahoquin ulterius refpondere com* 
pellatur,/alvis petenti talibus replicationibus, quales 'vcvjus principalem, 
teneniem cbtineret : et Jt tenens chartam habuerit alicujus extrane^e 
perfonne quife ad nvarrantiam ohUga'verity <vel per antecej/orem obligatus 
fuerit qui gratis nx; arrant izare ^voluerit, tunc competit tencnti remedlum [ 24 1 J 
per breve de nuarrantia charta\/ed propter ea non capiat placitum jatn 
motum dilationem* 

In ancient time it feemed ftrange when the originall /r^rr/]^^ was Mirror, 
brought againft the tenant of the land, that the court upon that ori- 
ginal! fiiould hold plea between the tenant and the vowchee, but it 
is more ftrange to make'a queflion of that, which hath received 
an ancient, continuall, and conftant allowance, and the vow- 
chee commeth in in loco tenentis, and in judgement of law is a tenant 8 E. 3. 6i« 
to the demandant, and our aft doth allow of true vowchers, 
but provideth againft falfe vowchers, as our aft fpeaketh, for delay 
onely. 

(1) £» brieves de pojfejjion,'] So called, becaufe either the 8 E. 3. 57. b. 
aunceftor, of whofe feifm he demands, was in poiTeflion the day V- E* 3* Count. 
he died, or the demandant himfelfe was in pofTeffion, as mortdaunc\ ^^ e*."*^!'!^!^*' 
coftnagey aid, nuper obiit, intrujton and other like writs, as ie/aile, ^5 £] ?* j. * 

The diverfity between the aftions aunceftrel droiturel, and the Li.f.fo. 34,35, 
aftions aunceftrel pojfeforie, you Ihall reade at large in my re- ?5* , 
ports in Markals cale, and is neceflary to be oblerved for the ^^^^^^^ "^e* 
underftanding of this aft, which makcth the fame diftinftion of 
aftions. 

(2) Fer les queux terres ou tenements font demaundes,'] In a writ of 8 E. 3. 57. 61. 
right of ward of body and land, the defendant vowched, and the *^ p* 3- 1 1« 
plaintife counterpleaded the vowcher by this firft branch of this a6t, ^ £* !* ,* 
that the defendant was the firft that abated after the death of his, 3^ e' j,* Count 
tenant, and the fame continued till the vowcher, and adjudged a devow. .3. 
good counterplea; for albeit it is named a writ of right, and (o in 

letter is out of this branch, yet is it in nature of a virrit of poffeffion, 
and the words are per mort dauncefter ou dauter, and though no lands 
or tenements be demaunded, which regularly is intended of an cf- 
tate of freehold, yet this cafe being within the fame mifchiefe is taken 
within the remedy. 

In dower the tenant vowch T. cofine & heire; A. the de- aE. 3. 31. 
Tnandant faid that her huft)and died feifed, and the vowchee 22 E. 3. 3. 
was the firft that abated; and a good counterplea within thefe 3* ^. 3. 75. a, 
words, autres hriefes fembles, but that plea is not in cafe of the i« ^^^^o meo. 
heire. 

(^) Difcender^l A/ar;»^^w in the dcfcender is Out of this branch, 4E. 3. 56. 
for it is a- writ of right in his nature, and not a writ of pofleffioif, 39 1^« 3» 3^* ^ 
and he demandeth not the land of the fcifia of hisaonceftori as the 
ftatute fpeaketh, but of ihc gift. 

T 3 (4) Revtr^ 

A 
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32 E. 3. infra f . 

4 E. 3. Count 
de vowcher. 
+ See 31 E. 3. 
*bl. 74. 75. in 
libro meo. Lo- 
pinion del Court 
al contrary, 
-vide 32 E. 3. tit. 
counieiplfa de 
vowcher. 82* 
4 E. 3.33. 
32 E. 3 count-de 
^ow. S2. 
3E. 3.vowch. 
199. 26 H. 6. 
tic. count, de 
\owchcf 5. 
21 H. 6. 50. 
[242] 
1 he firft coun. 
terplea given by 
this a£t. 

46 E. 3. 2. 
4 E. 3. Count 
de Voucher 96. 



40 A(r. 22. 



Hi I. 9. £. 2. fo. 
63. in lib. meo. 
tn Coiinage. 
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(4) Reverter,'] A formedon in the reverter is not within thit 
branch, for that it is a writ of right in his nature. 

(5) Remainder. "X A formedon in the remainder is not within 
this branch, for it is no writ of poffeffion, but a writ of right 
in his nature, and the demandant doth not demand the land of 
the feifin of his auncefler, as the ilatute fpeaketh, but by the re- 
mainder. 

(6) E/cJhier,] This is in the Englifh tranflation turned to 
efcheate, which ought nor to be, but e/chier iignifieth to fall, and 
a writ of efclieat is not within this branch, for that it foundeth in the 
right, and reverter, remainder, or efchicr is to be intended after the 
deatJi of his auncefter, or tenant for life, tenant in dower, or by the 
curteiie. 

An afllfe of povei dijfeifiny and in aflife of darrein prefentment 
are within this branch, if the tenant vowch any named in the 
writ, ^nd the demandant may counterplead the vowcher, as 
well when the tenant is prcfcnt in court, as when he is abfent. 

(7) ^^^^ tenant oufon auncefter que heire ileftfuit lefrimier fue 
entra apres la mart celuy de que feifin il demaund,foit la^jerment del de* 
maundant refcei'vs,'\ A. dieth feifed in fee, B. abateih, and maketh 
a leafe for life, and graunteth the reverfion to C. in fee, and dieth, 

C. graunteth the reverfion to P. the heire of B. tenant for life is 
impleaded in a writ of cplinage, and makes default after default, 

D. is received and vowcheth to warranty C. the demandant coun- 
terplead the yowchqr, for that B. was thq fir^ that abated after the 
death of his auncefter, of whpfe feifin he in^kes his demand : and 
two objections were made, that this pounterplea was not within 
this (latute. |. That D. claimed the ret^erAon by purchafc, and fo 
B. was not his aunceilor within this (latute, for he claimed not the 
land as heire. 2. That this ftatute fpeaketh pf the tenant, which 
mud be underftood of the teqant for life, who \% (he tenant to the 
precipe in deed, and not of the tenant by receit, who is tenant in 
law : as to the firil it was anfwered and rqfolved, tHait in as much 
as the abatement is confeiTed, albeit that divers ilates be made, 
yet for that D. is heire to the abator, ^n4 B. bis auncefter within 
the letter of the ftatute, and injuria per circuitHtn non iollitMr, 
and fo within the meaning. But if the ftate of the abator had beeii 
avoided by a title paramount, and the heire of the abator had beei^ 
enfeoffed, there the heire had not claimed un^er the abatement, 
and therefore although he were within the letter of this ad> yetliad 
he been out of the meaning. 

(8) Aunceftre,"] And where it is faid here auncefter, predecefTor 
is taken by equity; for afts of parliament made for fupprefiion of 
falfhood pradUfed for delay, as thefe falfe vouchers be, fliall have a 
benigre interpretation. 

(9) Tenant."] To the fecond, albeit tenant by receit be but tenant 
in law, yet is he in lieu of the tenant, and fo within this branch, for 
otherwile the abator may make a leafe for life, and by his default 
after de^ult be received, and fo by covin between them make this 
branch of none effect, which fhould be againft reafon, tt infraudem 
legis; and tenant in law by warranty is within this ad, albeit he be 
not prefent in court. * 

( 1 o) Primier que entraJ] A. and B. doe abate to the ufe of B. the 
whole fbte is in B. if B. infeofte A. this coadjutor is within this 
ad, and yet he gained no freehold, but this ftatute faith, Le primer 
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^uf inter, and though he entred not at the firft folic, yet is he within 
this ftatute. 

But if the abator maketh a feofFement in fee, and taketh back an 
ellate to him and a ftranger, and they both be impleaded in a 
writ of aieh and vouch their feoiFor for the benefit of the ftranger 
(who is out of the ftatute) the vowcher cannot be counterpleaded 
within this branch. 

But if the ftranger releafe to the abator, and he be impleaded, 
and vowch, this vowcher may be counterpleaded by force of this 
branch. 

(11) Etji non, foit bote oujier al auter re/pons,"] So as this claufe 
giyeth np benefit to the tenant unlefle he giveth over his vowcher, 
and then he (hall be received to anfwer, but if he ftand to his 
vowcher, and demurre in law upon the counterplea, and it he ad- 
journed to another terme, it is peremptory to the tenant in refpeft of 
the delay, in fuch fort, as if ift'ue had been taken, and a triall had : 
By thefe words [Soit bote a auter re/pons] he may as well vowch as 
plead in chiefe. Note the words be, Sott bote a auter rejpom, et ne dit 
en chiefe^ fo as ^ny anfwer fufficeth, and therefore the vowchee may 
plead outlawry in the plaintife in an adlion of debt, after the laft con- 
tinuance. 

3ut: if the counterplea be adjudged for the demandant in the fame 
term, he may plead in bar, but he cannot vouch. 

A demurrer in law upon a voucher adjourned to another 
term is peremptory ; for the demurrer is in lieu of an anfwer, 
otherwife in cafe of counterplea the fame term, as hath been 
faid. 

(12) 5// neitfon garanior en pre/ent, que luy fvodle garrani* de /on. 
gree, 3cc.] In a writ of right of ward, the defendant vouch, and for 
that the vouchee was prefent in court, and entred into warranty, 
the plaintife could not counterplead, 

(13) Des recheife in touts maners des brief es des entries queuxfont 
mention des degrees : pur'vieu eft que nul dtjorif^es vouchera hors del 
lien,'] A difteifor makes a leafe for life, the rei][|ainder in fee, the 
difleifee brings a writ of entry /uf. dijfeifin in the per againft the 
leftee, who make? default after default; he in the remainder is re- 
ceived, he ftiall vouch out of the line, becaufe he is not within the 
degrees mentioned in the writ. 

And there is no fuch mifchief in this cafe, as (hould follow, 
if the law were fo taken in the firft branch, as before it ap- 
p^areth. 

But of the vouchee, in pafe of the per et cui, Fleta faith. Fiat *uo^ 
catio de per/ona inperfonam, et de ^warranto in ivarrantum deperfonis in 
irevi nominatis ujque ad ipfum diJfeifitorem\ and the reafonfnay be, 
becaufe it appeareth that the vouchee is within the degrees men- 
tioned in the writ : and the words of the ftatuTte are generall, Nul 
'vguchera hors de lien; in which words, the vouchee is included. 
Laftly, it had been to little purpofe, to reftrain the tenant in the per^ 
and to let the vouchee in the cui at large; fo as this branch hath (as 
you fee) his fpeciall reafon. 

If a writ of entry in the per be brought againft the hufband 
and wife, and upon the default of the hulhand the wife is re- 
ceived, ftie ftiall not vouch out of the line, becaufe ftie is party to 
the writ. 

So it is, if a writ of entry in the/zr be brought againft the tenant 
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for life, and ke pray in ayd of him in the rcvcrfion, and he joyn in 
ayd, he muft joyn in plea with the tenant, and therefore Ihali not 
vouch out of the degrees. 

( 14) Mors del lien.] Lien is properly the binding of the vouchee 
by force of the warranty; for the vouchee faitn, ^deaves a ^cus a 
Her a garraniy ; and then the tenant fheweth the //>«, that is, 
the deed or fine, &c. that bindeth him to warranty : here it is takers 
for the degrees; of which you have heard before, in the expoiitioA 
of the laft chapter of Marlebridge. 

In a writ of entry in the/fr and cui againil B. of the feoffment 
of A. A. dvfcth, B. Ihall vouch the heir of A. for the heir is within 
the intention and meaning of this Jaw, left he fliould lofe his 
warranty (fo much favoured in law) by the aft of God, 'vi^. the 
death of A. 

(15) Zt in autres brief es dent re ou nul mention eft fait de degrees.] 
That is, writs of entry in the poft\ whereof, and of this whole 
daufe, fomewhat hath been fpoken in expofition of the faid ftaiute 
of Marlebridge. 

(16) Et in briefe de droit.] This is not onely underftood of a 
Writ of right right, but of all writs of right in his nature, or 
which touch the right, as this law hereafter fpeaketh, as the writ 
of efcheat, writs of formdon in reverter, remainder, difcehder, &'C. 

(17) ^e celuy que eft vouch,] If the tenant vouch A. as af- 
fignee to B. the demandant may counterplead the feifin of B. within 
the meaning of this branch, for that overthrows the voucher, which 
is the end of this law. 

• If an infant be vouched as heir to A. it is not fufficient 
to counterplead the feifin of A. the anceftpr, for that the infant 
cannot make a feoffment; but he muft counterplead the feifin 



V<wch. 88. Dy- ^^ ^^^ infant and his anceftors, and tlie infancie ftiall come upon the 
- ' lien. 

(18) Ne nul de ces auncefters.] * Here is implyed (whofe heir ha 
is) but yet this doth extend afwell to the fpeciall heir of 'the poffef- 
lion (as the heir in borough Englifti, and in gavelkinde) as to the 
generall hcire at the common law. 

* Where a biftiop or an abbot be vouched, the counterplea muft 
not be of the bifhop or abbot and his anceftors, according to the 
letter of the law; but of him and his predeceflbrs, according to 
that capacitie whereby the land is demanded; and fo it is of other 
bodies politique and corporate. 

** If a baron and /erne be vouched, the feiiin of the feme 
and her anceftors may be counterpleaded, unlelfe fpeciall matter 
be ftiewed to the contrary: and fo it is, if two others be vouched, 
it is a good counterplea to counterplead the feifin of one of them, 
for oufting of delay by eiroine,protedlion, death, and his heir within 
age, &c, 

(19) Ne unques a*voient feifin de la terre out tenement ^ iffc, fer que 
ilpoet a'ver, l^c.feeffe,] ' Yet if he hath l^ut an eftate for yeers, it is 
fufficient; for by the livery he gaineth feifin, and both the feoft^- 
ments dejure and defado are within this ftatute, but otherwife it is 
of an eftate at will. 

If the wtK:hee hath but an eftate for life, fo as his feoffment 
fliould be a furrendcr, yet hath he fuch an eftate, as is within thi5 
ftatute; 
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Huiband cefti que ttfe in the right of his wife, or feifed in the Hght 
of his wife, hata a feifin dont il poet feoffment fair e, 2i feoiFmehf 
for maintenance, though the ftatute of i R. 2. make it void, yet 
feeing it is not void untill entry, it is a fufficient feifm to make a 
feoiFment. 

f One joyntcnant cannot enfeoff another, yet hathh^ fuch a fei- f 44.E, }. Count, 

fin as is within tliis ad; for [feoffment f aire'] is fpoken but for dt: Vouch, 

example ; but a fine, releafe, or any other conveyance which giveth 45 ?; 3' ^^' ^4« 

an eftate, is within this law. ^ , ^ ■ ^ 9 H. 6. 49.*'s H, 

If a vouchee or any of his anceftors had any feiiin, though it 7. 5. 50 E. 3. 

were avoided or determined, it is fufficient. tic. Counu de 

(20) En demaunde,'\ « If a rent be demanded, and the tenant y^""p^* "+• 
vouch by reafon of a feoffment of the land difcharged of the | \\f^* 
rent with warranty, the demandant may counterplead the 10 £.3. 20* 
feifm of the vouchee, &c. of the land, albeit the rent is onely in 26 H. 6, Count 

demand. dc Vouch. 5. 

(21) Ne fee, ne fer'vice per la maine le tenant y ou afcun def^s auncef- '* ^* ^- '*»^d. 34. 
tersy &c.] ^ For in refpedoffome tenure and fervice, the tenant 21 £'4.2^6* 
may vouch to warranty ; as frankalmoigne, homage, aunceflrcl, h Flcta,*li. 6. c, 
reverfion, &c. * 23. ?3 E. i. 

(22) Puis le teps celuy de quefeifin le demand^ coute. ] * Here [feifm] Co"«f • de 
is taken- for the title of the demandant in his writ, for it is a ^*^j^*^* * '^' 
maxime in counterpleas, that the demandant is not to counterplead 270,271. /r 5 
any feifm, but after the title of his writ; and where the leifm ibid*277. i.par^ 
is in the title, there the counterplea mull be after that feiiin: as for |nftit.iea^ 143. 
example, in a writ of right, after the feiiin of him of whole feifin he 

demand. 

Here is implyed (and before the writ purchafed) for if it be [ 245 ] 

pendente breviy it ought not to be allowed. * i3*E. 3.Count. 

(23) lefq'y le temps que le brief e fait purchafe i^ plea move.^ • For ^^ Vouch. 118./ 
no warranty, created after the purchafe of the writ, Ihali delay t^'<^'^%^^^ 
the plaintife, unlelle upon that conveyance the writ be made I'i^e. l^r' 
good; as if a precipe be brought againft'A. of land whereof B. 46 e! 3.3z.^ 

is feifed, and B. infeoffe A. hanging the writ, he Ihall vouch by 4^ E- 3- a. 

force of this warranty, otherwife not. '' H. 4. 19. 

(24) ^oit le tenant bote cuji* al aut* refpons.] Of this fufficient ^* £* ^' ^'^ 
hath been faid before. -^^ e'3!2o! 

(25) La'vantdit exception eyt lieu en brief e de mordanc\ i^ en les 21 e! 4 26. 
autres briefs de'vant nofmes auxy bien come in briefs queux toucbant 12 H. 7. 2. 
droit,] By this claufe, the demandants in writs of poifeffion, as t le * ^^' 3* ^' 
mortdauncejiery cofenaggy aiel, nuper obiit, inttufeony and the lik^, have ^, g* \ ^^ 

a greater privilege and advantage, then demandants in adions iiR.2!coun% 

which touch the right; for this ad gives the demandants in writs de Vouch. 33. 

of pofl'effion, not onely the firft counterplea, that is, that thij tiinant ^* ^'^ ^7* * 

or his anceftor was the firll that entered, &c. but alfo the lall ^*'"'''^* 

counterplea, which is given in writs louciiing the right, 'z/zz. that JJ^J^** ^'^^ 

neither the vouchee, nor anjr of his auncellors had ever any ^^^Ij^^ ^ ^' ^^ 
feifm, &c. 

(26) Et ft le tenant fer cafe eyt charter de garrantie de auter home, 

que foil oblige in nul des avantdits cajjs, &cz ] If any man be oul^ed Inftit. i. part, 
of his voucher by th:<ilatute, yet if he hath a charter of warranty, fe<^^- 743. More 
he may have his writ o\ nxjarrantia charra\ as if a man that never o*^^" mactcr, 
Jiad any thing in the land, nor any of his ancellors before him, 
rcleafeth to the tenant of tne land with warranty, if the tenant 
VOUfh him, and the dei^andant cottUterplead the voucher, by the 
4 lail 
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laft branch of this aft, <viz. that the vouchee, nor any of his an- 
ceftors had ever any feilin, &c. and the vouchee is not there pre- 
i'ent, to enter into warranty ; in that cafe the tenant (hall be oufted 
of his voucher, but may have his writ of luarr' charts. So if a 
man after the death of my anceftor abate, and make a feoffment in 
fee, and after purchafe the land again with warranty, and after is 
impleaded in an afilfe of mortdancefler, he (hall be oulled of his 
voucher by the firft branch of this acl, bec.iufe he was the fir ft that 
cntred, &c. but he may have his ^arrantia charts. So if a dif- 
feifor make a feoffment in fee to A. who infeofi'eth 11. and after re- 
purchafeth the land of B. with warranty, again ft whom the diiVeifee 
brings a writ of entry in the per^ as he may do, he cannot vouch 
B. by the fecond branch of this ftatute, but the difTcifor onely, and 
is driven to his writ of tvanantia charts againft B. 

It is to be known, that there are counterpleas to the voucher, and 
that this ftatute giveth to the demandant, againft the tenant in three 
cafes, as hath been faid. 

And there is a counterplea to the warranty, or to the lien (which 
is all one) and that is between the tenant and vouchee, whereof 
there is no occafion given to treat at this time; for this a£t deals 
npt in any fort with it. 

There were at the common law divers counterpleas of the 
voucher, to prevent or to ouft the demandants delay, whereof it is 
not impertinent to fay fomewhat. 

It was a good counterplea at the common law, to fay, that there 
was md //>/, as the vouchee ; and that the ftatute of 1 4 E. 3. cap. 1 8« 
was in affirmance of the common law. 

• So i^ is, if one be vouched as heir within age, and that the 
parol may demur, to fay, that he is a baftard ; fo it is, to fay that 
tl;e vouchee is villein to the demandant. 

It was a good counterplea at the common law, to fay that the 
vouchee was dead, but upon this diftindlion, that the demandant 
(hew the fame before any p roc efTe awarded; for after procefte 
awarded, it muft come in by the retourn of the (herife : and that 
the ftatute of 14 E. 3. ca. 18. was made but in affirmance of 
the coDimqn. law, for it >vas adjudged in 5 Edw. 3. a good 
pounterplea. 

And fo it is, if two be vouched, it is a good counterplea, to fay, 
that one of them is dead for preventing of delay. 

In dower, it is a good counterplea, to fay, that the tenant entrcd 
by her huft)and. 

It is a good counterplea of the voucher, to fay, that the tenant 
hath formerly prayed ip aid of him, in refpeft of the delay. 

In all cafes, where one doth vouch out of common courfe, there 
the tenant oi]ght to (hew caufe. 

And whenfoever the tenant cannot be admitted to his voucher 
without (hewing of caufe, there by the ^ominon law the demandant 
may counterplead the caufe. ' 

When one voucheth himfelf, for faving of his eftate tail \ or 
when he voucheth himrelf as heir, and his brother as tenant in 
borough Englifti, becaufe it is out of common courfe, the tenant 
muft Ihew caufe, and the demandant ft>allhave a coi^nterplea to the 
caufe. 

In ^ precipe y the tenant vouched' two brethren as one heir, and 
that the youngeft was within age; and becaufe it was out of coni- 

mon 
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mon courfe, he was ruled to (hew caufe ; and (hewed, that the father 
was feifed of lands in gavelkinde, and that the fame defcended to 
them, and the demandant counterpleaded the caufe. 

So it is, if a praecipe be brought by four, and two be fummohed H E. i* 13. 
and fevered, the tenant cannot vouch them tha| be Summoned and ^^ "j^ '^ 
fevered, without (hewing caufe for the reafon afqrefaid ; and the *'* ^ ' 
caufe being (hewed, the demandant (hall counterplead the fame. 

In a pracipe againft two they cannot vouch fever^lly without 4*E-3«i6. sE, 
ftiewing of taufe, becaufe it is out of common courfe, that jointA 3- ^* ^^'^'^ 
nants (hould vouch feverally without (hewing of caufe: whiA |*|*^^gj\3*,^£ 
caufe the demandant (hall counterplead by the common law: aw 5, 61, 62*. 
fo in all other cafes, whereof there are plentifull authorities ii^ ptr/as Aff. PI. ult. 
books. ^ -^SiE.s. Vouch, 

See' more of tliis matter in the firft part of Uie Inflitotes, cap'. ;t*«^^ ,?!'** 
parrantie. ♦ • 

CAP. XLI. •$;♦ 

T\ Eferements des champions (i)je/i ROUGHING thfe oaths of diam- 
"^^^ ijftnt purview : pur ceo que rare- pions, it is tl)us provided, be- 

tnent avient que le champion le de- caufe it feldom happened, but that the 

mandant nefoit perjure en ceo quiijure^ champion of the defendant is forfworn, 

que il oufon pier vei/I ia/eijinfonfeig' in that he fweareth, that he or his 

niour^ ou defon auncejlour^ et que Jon father faw the feifin of his lord, or his 

pier luy commande a f aire la darreign* anceftor, and that his father com- 

{1)^ que dejormes ne foit le champion le manded him to dereign that right; 

demandant conjireint a ceo jurer (3), that from henceforth the champion 

jnes foit le ferement garde en touts fes of the demandant* fhall not be com- 

auters points. pelled fo to fwear: neverthelefs his 

oath fhall be kept in all other points. 

At the common law none could be a champion for. the de- Glan.li.2. €.3. 
mandant, but fuch an one,, as either himfelf faw, or heard his father 
fay, that he faw the fei(in of the demandant or his ancedor, and chat 
his father commanded him to teftifie the right, and that this was [ 247 3 
true, he took a corporall oath: but oftentimes the demandants - 
feifin was fo ancient, as feldome any man could take that 04th,' and •''*' * 
yet in thefe cafes, champions in thofe times tootr^tl^ oath, though ^ 
- they knew it not, either ex vi/u, or ex auditu^ IS^kA therefore as * ' .. 
this a£t faith, were perjured. ' .' • * * 

(i) Des ferements des champions^ Champion, cApig dicitur 2t. • . ^ 
campoy becaufe the combat was ftrucken in the (ieldfand thcrefcrc [ .'/. 
is called camp(ight, and he muft be liber hofno, a freo man. ) . 

This triall by champion in a writ of right hath jbeen anciently Braft.n/s. f.344. 
allowed by the common law, and the tenant in a. writ of right hath 9^- 3- Flet.1.6. 
eleftion either to put himfelfe upon the grand affi(c, or upon the <^*P'.9*''" ^°** 
triall by combat by his champion with the champion of the de- 
mandant, which was inftituted upon this reafon, that in refpeft the ^ 
tenant had loft his evidences, or that the (ame were burnt or im- • 
bezeled, or that his witne(res were dead, the law permitted him to •:. 

/try ;. 
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try it by combat between his champioir, and the champion of 

the demandant, hoping that God would give viftory to him that 

right had, and of whofe party the victory fell out, for him was 

• judgement finally given, for feldome death enfued hereupon (for 

their weapons were but batounes) vidlory only fufficed. 

Brac.l.s.f, i4i« Now concerning the oath of the champions, and the folemne 

b. 4E.3.41. 17 manner and order of proceeding therein, and between what par- 

^10 E^*?. 20^ ^' ^i'^<^^^ by battel! ihould be joyned, you may reade in the llatute 

9 H. 4. 3. ' ^^ ^' 2« cap. 41. and at large in our books j and the oath oi the 

.xH.6.6. 9E.4. Ijhampion, as well of the tenant as of the demandant continued 

35. 19 H. 6. 3S« Jnce this ftatute, followeth in thcfe words : 

aiH. 6.4, ^ Heare this you judges, that I have this day, neither cate, 

14. .4, 7. 13 ' drunke, nor have upon me either bone, Hone, ne grade, or any 
inchauntir.ent, forccry, or witchcraft, where through the 
power of the word of God might be * inleafed or diminifiied, 
and the Devils power increafed, and that my appcalc is true* 
fo helpe mee God and his Saints, and by this booke. 
5. intanglcd, xit , 9^he law doth allow a triall by battell in another cafe, and that 
is m cafe of life- i 



Dier 301. Sec 
the firft part of 
the Inft. Icift. t 
489 & 514. 
• OftheFrcnili 
vrord, enlafTe. 



• 



enfnarlcd. .. isln cale ot iif e- in an appeale of felony, the defendant may choofe 
Brac.l. 3.f. 13^ cjther to put himfelfe upon the country, or to try it by body to 
^' ^FU^V '* ^^^y> ^^*^ ^^ ^y combate between him and the plaintifFe, but there 
li^Braa.!. a'.f! ^^ parlies themfelves fhall fight. 

And it appeareth by our auncient authors, ^od fi appeilatus /e 
defenderit contra appellantem tota die ufque horam qua Jiellee inciptunt 
apparere, tunc recedat appeilatus quietus de appellor 
. And in cafe of the writ of right, the champions are not bound to 

10 pugnan lu n ^^^^^ ^^^ untill the ftarres appeare, and if the champion of the tenant 
can defend himfelfe untill the ftarres appeare, the tenant fhall pre- 
vaile, ftr they fhall combat but once, and it is (viificient for the 
tenant to defend being in pofleflion. 

The judges of the court of common pleas are judges oPthe 
battell in a writ of right, and the judges of the kings bench in 
an appeale of felony. But if the caufe of appeale be not deter- 
minable by the common law, but before the conftable and the mar- 
fliall according to the civill law, there the conftable and marfhall 
are judges. 

But this triall in an appeale at the common law of later times' 
feldome come in ufe, for that the appellant procures the appellee 
to be indifted, and then he cannot; try it by battell : * but if the 
indi£lment be infufiicient, then the defendant may try it by 
batttflL 

Now the auDcient law was, that the vidtory fhould be proclaini* 
ed, tfcat h^ tH was vanqulihed, fhould acknowledge his fault in 
the audience of the people, or pronounce the horrible word of 
crawut in ttc name of recreantife, &c. and prefently judgement 
^ifts to be eftren, and after this the recreant (hould amittere liberam 
legem, that isi he Ihould become infamous, and iiould not be ac- 
counted in that refpeft liber et legalis homo, and therefore could not 
be of any jury, nor give teftimony as a witnefTe in any cafe, be- 
caufe he is become infamous, and of no credit: and this doth 
notably appeare in an ancient record, where the cafe was, that bat- 
tell being joyned in a writ of right of advowfon, in anno 55 H. 3, 
before the jufticcs in eyre in the county of Northampton, and the 
champions combating, Philip le Pugil champion for one of the 
parties was yanquiih^, and thereupon proclamation made accord- 
ingly ; 
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ingly : the kmg by advice of his councell reciting under his great 
feal the jdyning of battell in the faid writ of right of advowfon, 
and the proceeding thereupon did fignifie, ^od in duello pradiSIo\ VldeMIc. 15 E* 
coram jujiiciariis fradiBis percujfoy irruerit in eundem Philifpum tant^i i« R^^' S. in. 
multitude hominum, unde oppreffiis fe defender e non potuit, qui homines j)^]fj^^p r 
perpetuam defamationem fibi impo/uerunf, et in eodem duello creantiam rj^^ yfe^viens 
procIam\' rex inde certior fa^usyl^cftatuit q^uod pradi^us Philippus Abbatis dt Bury^ 
propter creantiam pradiS'* liheram legem non amitterett l^c, tenentU diviElus 

Of this triall by battell, Fleta faith thus, Duellum fingularis pugna yideM^'f^'E 
inter duos ad prohandam 'veritatem litis ^ et qui 'vicerit probaff'e intelli" ^ ' Ror.'^o.^ 
gitur; et quam'vis judicium Dei expe^etur ibidem, quicunque tamen Flct. li. i. c. 32. 
monomacbiamy /. fingularem pugnam, fppnte fufceperit, 'vel obtuUrity See II. 9. f. 32. 1?^ 
bomicida eft, et mortak contrabit peccatum* ^« cafe del Ab— 

(2) Son pier luy commande afaire la dereign,"] And thefe words. Mmclla'*^ 
are well explained by Glanviil, Cui pater fuus injunxit in extremis Neuter, cap. 18^. 
Mgens, in Jide qua filius tenetur patri, quod Ji aliquando loquelam de ver. 10. 

terra ilia audiret, hoc dirationaret, Jicut id quod pater fuus 'vidit et Glanv.ubi fuprar 
4iudi'vit, Braft. 11. 5. fo# 

(3) Ne foit le champion le demandant conftreint a ceo jurer,"] Here- 373* 
by it appeareth that preventing juftice is better then puniftiing 
j.uflice, melior eft juftitia 'vere pra*veniens, quam fe'uere pu^niens ; for 
when it is puniihed, yet the offence is committed, but when it is 
prevented, then there is neither offence nor punifhment: this law, 
preventeth perjury, which taketh away that part of the oath whicl\ 
feldome or never was or could be kept. 



CAP. XLII. 

JpVR ceo que en brief e dajjife^ dat^ pORASMUCH as in a writ of 

taints (1)5 ^/ de juris utrum (2), affife, attaints, and juris utrum, the 

les jurors fontfovent travels per effoines j urors have been often troubled by rea- 

des tenants: purview eji^ que del heure fon of the effolns of tenantsj.it is 

que le tenant (3) un foiis apparuji en provided, that after the tenant hath 

courts jammes ne puiffe le tenant fe ef once appeared in the court, he ihall 

foine (4), ?nes fair e fon attourney a be no more eflbined, but (hall make 

fuer pur luy {S)^ Jil voile. Etft non^ his attorney to fue for him, if he will; 

foit lajjife^ on le jurie prife per fon de^ and if not, the affife Or jury (hall bp 

fault. taken through his default. 

(Fit2. Eflbin, 52. 55, 56. &3, 64. 13 Ed. 1. flat. i. c. 2S.) 

The mifchiefe doth appeare by the preamble, and that the rather, 
for that in thefe alliens here rehearfed there is a jury retourned the 
firft day, and therefore the delay of the jurors was the greater, 
but of two mifchiefes, one onely remedy was provided; for as 
great delay had the jurors where the demandant, as where the 
tenant was effoigned, and here provifion is made for the effoine 
of the tenant which was the greater mifchiefe, for commonly the 
tenant feeks delay, and the plaintifes expedition ; '/^/^»j /r^^/te/- Bradt. li. 5. f^ 
iur d^derare potius inftantiam litis, quam dilationem. 34*' 

This 
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Bntton,f. 164. This aft is nbt underdood of a writ of siB(e Je novel i^iffeifift, 

^oH6z ^ ^^^ ^^^^ ^" '^^' ^"^' tenant (hall not be efToined, neither be- 

14 H.' 6. ^2.* ^*°'^^» "^'' ^ftcr appearance, /ocum non babet ejfonium in perfona dijjei' 
SAfl:*22.22 Aff.^A^'"^-^' *vel reiii/feifitoris i but this is intended of an affife of mor- 

79. 30 Afl*. 51. dauncefter^ and it is faid, that the jofHcbs of the kings bench will 

-^4 A^. 6. riot allow an oflbine for the plaintiffe in no manner of affife, nor for 

« £ 3. 25. the tenant in affife oimordaunc*. 

44 K. 3. 5. But albeit no efToine for the tenant doth lie in affife of no^el dif- 

44 Aff. 24. feijin^ yet if the fame be difcontinued by the non 'venu of the juf- 

tices, or by the demife of the king, in a reattachment the tenant 
fhall be efToined, and fo ihall the tenant be in ^ refumniOns after a 

^b AflT. p. 5. difcontihuatice in affife ofmord. 

I Aff. p. 22. An affife of mord. was brought in Chefler, the tenant vowched 

a foreiner to warranty, whereupon the record wAs removed into 
the court of common pleas 15 Pafch. at which day (though it be in 
an affife of mord.) the tenant may be eifoihed, for the plea in bank 
is not the plei of affife,' but the plea there is Oilely upon the war- 
ranty, for the affife (hall not be taken in bank. 

W. 2. la. 28. The ilatute of W. 2. doth provide for the other mifthiefe in the 

«6 Aff. p. 35. cafe of affife of t/iord. attaint, and juris iitrum, 'viz. that the de- 

45 Afl* 2. 10 H. mandant therein after appearance fliall not be efToined; but that 
e. T. 16 Aff. 10. ^^^^j^ extendeth not to the affife of wW dijfeijin, 

26 AfT. p. 25. (i) DatiaintsJ] This flatute is intended of the tenant in an at- 

34 AiT. p. 6. talfit a^ well in a plfea p^rfonall. Or mixt, as ujJon a plea meerly inf 

the reality. 
6 B. 3. 25. (2) Juris utrum,] See the flatuteof W. 2. ^bovefaid* 

22 Afl*. p. 79. (3) ^eh tenant S\ This doth extend as well to the tenant inl 

a3 AfT. p. 15. law, a$ the vowchee, and tenant by receipt, as to the tenant in deed; 

for it is to ouft delay for expedition of juftice, and for the eafe and 

benefit of the jurors, and therefore being in equall mifchiefe fhall 

be within the fame remedy. 

Hereby it appeareth that this flatute provldeith oriely againft the 

tenant after appearance, and leaveth the efToine of the plaintiffe 

(as hath been faid) at large. 
12 E. I. cfToin (4) Se ejbine,'] Though here efToine be fpoken indefinitely, yet 

175. 4 E. 3. 34. is^ it to be taken in a common fenfe, and therefore is it to be un- 
6 E. 3. cflojnc derftood of a common efToine, and not of an efToine de fer^uice le 
^^' royy for ftatuta per regem, dominos, et communitatem regni ordinata in 

communis et ^uulgari Jenfu intelliguntur*. 
F.N.B. 25. (5) Mesfait fon attoumey afuer pur luyj\ By the policy of the 

Brjc.2S5, 2S6, common law, that fuits might not encreafe and multiply, cum lites 
aj7» *cc« potius refiringenda Junt, quam laxandge, both plaintife, and de- 

Cloc?cJp! 8.'°* fendant, demandant, and tenant in all actions reall, perfonall, and 
W. 2*. ca. 10. niixt did appeare in perfon, as well in courts of record, as not of 
»7E.i.d€tcrrj8. i:ecord, becaufe the writs doe command the tenant or defendant to 
amortifand. appeare, which was alwayes taken in proper perfon; and the entry 
j^E % ^r I. ^" every adion for the demandant or plaintife is, et pradi^^us pe- 
i5E*2. Stat, de ^^^^^ OX auerens obiulit fe 4. die^ which was ever underllood in pro- 
tarlile. 3 H. 7. pcr pcrfon : but when this and other flatutes had given way to ap- 
c. I. 23 H. 8. peare by attoumey, it is not credible how (witli attoumeys and 
cap. 3, &c. ^},gj^ multiplication) fuits in law (for the moft part unnecefTary 

theVwjrth book" ^"^ ^^"^ trifling caufes) when the parties themfelves might fit quiet 
and here before^ at home, increafed and multiplied : fo dangerous and ill fuccefTe 
cap. 26. have ever had the breach of the maximes and auncient rules of the 

common law, as elfewhcrc hath been obferved. 

It 



Cap. 4^. 
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It appeareth in Glanvils time, that the juilices admitted the 
p^LTties/per refponfalem locofuo ad lucrandum 'vel perdendum^ but then 
onely when the parties themfelves were prefent, for he faith, Veruth 
ttporut eum ejfe prafentem in * curia, qui refponfalem iia in locofuo ponit : 
et nota differentiam inter refponfalem et attornatum. 

And the Mirror fpeaking of the auncisnt law before the ftatute 
faith, Abufion tft a recei^ver attourney, ou nul poitr tfl a ceo done per 
briefe en la chauncery : it abufion eft a recsi<ver attourney, ou le parol 
neft my attaine per prefence des parties, ^c. 

After this in divers parliaments it was thought good to decreafe 
the number of attourneys, finding them to be the caufes of muhir 
plication of fuits. But though divers good laws have been made 
therein, yet the number of them daily increafeth, to great incon- 
venience in the common- wealth, and to the no fmall blemilh and 
difcredit of that auncient and neceffary vocation* 
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CAP. XLIiL 



JpUR ceo que les demandants (l) 
font fovent delayes de tout droit, 
pur ceo que ou font plufors parceners 
tenants (3), dont nul putt refpoign* fans 
auter^ ou quil adplufours tenants joint-' 
mentfeoffes {\)^ou nul ne fciet fonfeve- 
ral, et ceux tenants fovent for chient per 
effoine ( 1 ), ifftnt que chefcun eit un ef- 
foine : purview ejl deformes^ que ceux 
tenants neient effoigne, forfque a un 
jour, nient pluis que unfole tenant na- 
veroit, iffmt que jammes ne puiffent 
f or cher, forfque tant folefnent aver un 
effoine. 



pORASMUCfl as demandants te 
oftentimes delayed of their right, 
by reafon that many parceners be te- 
nants, of which none may be com- 
pelled to anfwers without the other, 
or there may be manyrjointlyiinfeoff- 
ed (where none knowfcth his. feyeral) 
andfuch tenants oftentimbs foiircli Ky' 
effoin, fo that every of them hath a 
a feveral effoin; it is provided, that 
from henceforth fuch tenants (hall not 
have eflbin, but at one day, no more 
than one fole tenant Ihould have; 
fo that from henceforth they fhall 
no more fourch, but only fhall have 
one eiToin. 



(Hob. S. 46. F'ltz. EiToin, %z, 1x9. FItz. Fourcher, 3> 4- lOk 13, 14. Bro» Fourcher, 20* 6 £d. 
I. itat. I. c. 10.) 

( I ) Forchient per effoine,"] The true underllanding, what it is to 
fourch by effoin, doth open both what was the mifchiefe before, 
and what is remedied by this flatute. 

Fourcher by effoine, on the part of the tenant, is VfYitn ,z. praecipe Braa.K5.f.u2. 
is brought againft two or more tenants> and after each of them have 33 H. 6. 25. 
had one effoine, which is due to them by law, they over again de- * E- 4* '9* 
lay the demandant by fucceffive effoines. 

For example, a pracipe is brought againft A. and B, A. is ef- 
foined, and B. appears, and hath idem dies given him ; at which day 

A. appears, and B. is effoined, this is lawful!, but then at that day 39 H. 6. 28,29. 

B. is effoined again, and C. appears, et fie <viciffim et alternis «w- Sec hereafter 
xibus, this is called fourcher by effoine, and fo it is explained in our ^^^ Tenants, 
books. 
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flctajli.e.c. 9. This doth Fleta comprehend in few words, and rendreth to 

Britton, f. 184* fourch by cflbine fjjoniare *viciffim: for he faith. Si autem plufes 

fuerint ienentes pro indi*vifo pro'vifum efi, quod non ejfonientur viciffim^ 

fedjimul ad unlcum dletnyjicut fuijfent unum corpus rat tone uuitatis juris^ 

it hareditatis. 

To fourch in one of the fignificaliions is to divide, and becaufe 
they divide themfelves in delay of the demandants by efToines and 
appearances interchangeably, it is Q2i\\t^ four c her per ejjoine, 
ft £. 4. i9» '^o'fi this mifchiefe was not that every one of the tenants fhould 

not have one cffoine, but that there fhould be a fourcher, a vicif- 
fitude of efToines after ^ach of them have had one eflbine. So as 
this ad doth onely prohibite the fourcher by elToine, which was 
ufed for delay, and not one onely eflbine, as hath beene faid> which 
is lawfull and neceflary. 
f 251 1 (2) Demandants J\ This a£l doth extend onely to reallaftionf 

io E 2. Four- ^*^ refpedl of this word demandant y which is proper to reall actions ; 
Cher !• 16 E. 3. and the words be alfo, Where be divers parceners tenants, or te- 
Jb'.d.9. 3»E. 3. nants joyntly infeoiFed, and thofe tenants fourch by eflbine; f6 as" 
'• i? ^ ^ this adl extcndeth to adlions in the realty. 

l^H. 6%V.* ^^^ ^^^^ ftatute extends not to an adlion of debt upon an obli- 

I H. 6j 15. gation, covenant, or other like perfonall adlions. 
^H. 6. 21.44. (3) ^enants,\ This a6l is to be underftqod after apparahce, 
i2E. 3. 5. 38 and fo doth the ftatute of Gloc' recite it, for there is no fourcher 
E. 3. 12. 1 St. but after former eflbins and reciprocall apparance, as hath been 
tfloG* ca*2o. ^^^^ » ^^^ ^^^^ ^°^^ ^^^ prove what fourcher is. 

H 6. 6. Fi ^^\^ flatute being made for expedition of juftice, and for ouft- 
tit. Fourcher 3*. ^"8^ ^f delays is benignly interpreted ; for in a writ of annuity 
44 E, 3. 3S. againft a paffon, he prayeth in aid of the patron and ordinary, aind 
Pycr %% H.8. they, after each of them have had one efibin, would have fourchcd 
*^' , by efToin, and could not by the rule of the court ; and yet the 

price in aid is no party to the writ. 
Braft. ubi fapra. And this ftatute is mad^ againft the fourcher by efToin of the 
33 H. 6. 2^. tenants, and not of the demandants. 

riet. ubJ fapra. (4) Parceners et'Jointmeytt feoJisJ] This ftatute fpeaking eX- 
Gioc' ca. 10. prefly of parceners and jointenants, extends not to baron and feme 
6 E. I. feifed in the right of the wife, which is remedied by the faid fta- 

tute of Glouc' : but where baron and feme be joyntly infeofFed, 
they arc within the purview of this ftatute : all jointenants are 
within this ftatute, although their eftate be created by any other 
conveyance then by feoffment. 



C A P. XLIV. 

JpUR ceo que fnultes det gentes fi pORASMUCH as divers perfoBS 

fontfauxment€jfoine[i)de onjire caufe themfelves falfly to be ef- 

le mere {i)ila ou ihfuercnt en Engle^ foined (for bemg over the fea) where 

ierre lejourde lefummons : purview ejf indeed they were within the realm the 

deformes^ que eel eJjGine ne foit pas de da^y of the fummons 5 it' is provided- 

tout allow^ ft le demauHdant le chal- from henceforth, that this efibin be 

lengey et foit priji daverrer ( 3) quil not always allowed, if the demandant 

/kit enEngleUrre U jour que U fummons will challenge it, and will be ready to 

fuiji aver 
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fuift fait^ et lit. femaignes apres (4); 
mes Joit ajourne en ceflforme^ que ft le 
demandant fue a tieljour averment per 
pazsy ou Jicome la court le roy agardre 
et foit attaint que le tenant fuift deins 
le quater meres Dengleterre (5) le jour 
que il fuit fummons^ et trois femains 
apresy ijjint que ilpuit ejlre reafonable^ 
mentgarny de lafummons {^)'ifoit lef- 
feine turne en tin default \j\et ceo fait 
a entend' tantfolement devant les juf 
tices le roy*, 



aver that he was. in England the day 
of fumtnons and three weeks after; 
but fhall be adjourned in this form : 
that if the demandant be ready at a 
certain day, by averment of the court- 
. try, or otherwife as the court fliall 
award, to prove that the tenant was 
within the four feas the day that he 
was fummoned, and three weeks 
after, fo that he might be reafonably 
warned by the fummons, the eflbin 
fliall be turned into a default j and 
that is to be underftanden only before 
juftices. 



Of the diverfity of eflbins, and amongft them, of this eflbin, 
called here ultra mare, you have heard before in the expodtion of 
the (latute of Marlebridge : for the better underftanding of the ■ 
mifchief before this aft, and of the purview thereof, it is ncceffary 
to underftand the diverfity of eflbins ultra mare ; fome of which, 
ancient authors ^2^ ejfoines de fer<vUto regis aterni: and fbme, de 
feruiiio regis temporalis : of the firft fort were, 'viz, ad terram fanc^ 
tarn. And this was two-fold, «i;/2. Cum peregrinatio <vel paffagium 
generale fuerit ad terram fanSam, et tunc recedant partes fine die, quouf* 
que ejfoniatus redierit, *uel obierit, ^f. Semper tamen non hahet locum 
ijlum effoniumt quia non nifi tempore transfretationis alicujus regis cum 
peregrinatione publica etgenerali, aut cum Jimplex fuerit ydabitur ejfoniato^ 
terminus unius anni et unius diei. 

Et fi fimplex fit peregrinatio, et ultra annum et diem moramfecerit 
ultra mare, excufatur ejus abjentia fecundum quofdam per ejfoniumfim^ 
plex de ultra mare, et fie habebit Jpacium 40. dicrum et unius flud et 
unites ebbe ; etfi adhuc moram longiorem protraxerit, habet ejjonium fim* 
plex de malo veniendi citra mare, per quod habebit ad minus fpacium 
1 5 . dierum quod verum eft ad minus habebunt ej/bniati tantum tempus 
et ex caufa majus tempus fecundum difcretionem jufiiciariorum, Et quid 
fi tunc non *venerit ? procedatur ad defaltam contra eum, nifi forte co^^m 
tingat talem ejffoniari de morte ad cautelam. Si quis autem ejfomaius 
^fuerit ejfonio de ultra mare dtra mare Gracorum quod profetlas fit in 
fervitio domini regis aterni in peregrinatione alia quam ad terram 
fanilam,ficut apud Saniiumjacobum, «vel alibi, daturdilatio ad minus 
quadraginta dierum et unius fiud et unius ebbe ad excuTationem eJfomoH 
defimplici ejjonio de ultra Mare, l^c. And after he faith. In hoc cafu 
inducia funt arbitraria dum tamen ad minus quadraginta dierum ut 
fupra. And Fleta further faith, Efionia autem ultra mare Hiberni^ 
et Scotia vert enda funt in ejfonium de malo veniendi \:per 15. dies. 

And Gianvile, who wrote before all thefe, faith. Eft aliud genus 
ejfoniandi et necejfarium, cum quis ejjoniat fe de ultra mare, et tunc fi 
recipiatur efiomtim, dahuntur iffi effoniato ad minus quadraginta dies, 
^^' And fpeaking of eflbins, by reafon of peregrination, he 
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faith. Si *verfus Jerufalem i<verit is qui fe efihniare facit, iuncfoltt ei 
dari refpedus unius anni et unius diei ad minus, i^c. 

By thefe ancient authors it appeareth, what delay this efiine 
de ultra mare wrought to the demandant; and by the law no a^^cr- 
ment could be had againft it, no more then in a protedlioa, or in 

JJ. Inst. * U tli^ 
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the ejjhine de femjice le roy, which (fpecialljr in ihofc dayes when 
fach effoines dt ultra mare were fo frequent) was vere mifchievous ; 
for fomc fained fuch a paflage or peregrination, and fome went of 
purpofe after the purchafe of the pntcipe, which is well exprefled 

Ubi fupri. })y Fleta : Sunt tamen qmdam, qui cum fueritit hre*via fuper ipfos im- 

petratay extra regnum Je di'vertuut^ ne fumintmitione fint pra'oenti ut 
Jicjus peteniis per ejfonium de ultra mare deferri fojjitt et wide provifum 
ejly qucd'fi pet ens offer at ^verificare^ quod tenens fuerit in Anglia die 
Jummomtionis, et per tres feptimanas Jequentes, adjournetur effoniums et 
irrotuletur calumniu petentis, etji alia die conftare pojfit jujiitiariis per 
inquijitionemy fvel alio modo, quod tenens fuit in Anglia die fummoni^ 
J tionisy et per tres Jeptimanas fequentes, it a quod potuit rationabiltier 

fr/rmuniri, 'vrrtatur illud ejfoniuin in defaltam, fed hoc ohfer<veiur tan* 
iummodo coram jujiitiariis, 

tiirror, ca. 5. (i) FontfauxmenteJoineJ] All falfli cod is abhorred in law, and 

§ !• &4. therefore the Mirrcur laid well, Abufion ejl que faux caufes de effoine 

font de cy que droit ne allonue fauxime en afcun cafe ; the law alloweth 
no falfhood in any cafe, which is a roaxime of the common law, 
contra veritatem lex nunquam aliquid permittit, 

(2) EJfoine de ouftre mere,] This aft doth extend onely to the 
effoine de ultra mare* whereof we have fpoken at large, and not to 

41 H. 6. ao. the ejfoine defer<vitio regis , ^c. Vide 21 H. 6. fol. 20. 

^3) Et foit prift da<uerrery kc."] This averment, as hath been 

faid, could not be taken by the common law, no more then in cafe 

r 253 ] of a protedlion before the (latute of 33 E. i. which giveth an 

averment in cafe of proteftion ; of which ilatute you fhall read 

Stat de 3|E. i. -^^ ^^^ booksi and how the protection may be repealed ; and in the 

At prot. 28 H. /»' . ^ 7 • /• 1 r • n r 1- 

^/.liH.6.20* common effotne de malo 'vemendi, or de ferince le roy^ no iiich aver- 

39 E« 3*35* inent can be taken againft it. * But if the tenant be effoined in 

47 E. 3. 6. any adlion de fer'uitio regis, where in truth he is not in the kings 

* ^^' ^' fervice, then the demandant or plaintife may fue a ^fpeciall writ 
It H 6. < 8 ^"^ ^^ ^^^ chancery direfted to the juftices, rehearfing, that he is 
fo H. 5! 35. i^ot i^ ^^^ ^i"S ft^fvice, and commaunding them to proceed ; then 
5 E. 4. 2. the eflbin (hall not be adjourned, but ihall be quaihed prefently. 

ai E. 4. 20. And fo before this llatute in the effoine de ultra mare, if the party 

*'^jJS'ft-fol-^8..^gyg in England, the demandant might have purchafed the like 

* Gloc.* CM). 8.* writ, as is abovefaid ; but for that many times that could not be 

obtained without great dilHculty, this averment was given for 
avoiding of falfhood, 

(4) y^*'^ £^^ le fomons fuifi faity et per tres femaignes apres*] For 
the fummons alwayes is made upon the land by two fumners^ 
whether the tenant, or any for him, be there or no. 

The day of the fummons is not counted parcell of the three 
weeks, but itmufl be three weeks after that day; otherwife had 
it been> if the words had been, thi^e weeks after the fummons 
inade. 

(5) Deint le quater meres d*Angleterre,] Within the four feas, ia 
as much to fay, as within the jurifdidion of the king of England ; 
for all within the four feas was either part or holden of the crown 
of England, as by many ancient records appearcth. 

(6) ^e il puit eft re reafonablement gamy de la fummons,] Thd 
three weeks after the day of the fununons were given as a reafon* 
able time, wherein by common intendment he might have notice 
•f the fummons made upon his land. 

3 il) ^'^ 
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(7) Scit l^oini turne in un default.'] This is th^ fcniedj^ giveil 
by this ad, for the benefit of the demandant, who was unjuftly de- 
layed by this efToin. 

A woman tenant in a writ of entre, &c. was eflbined, for that (he 3 Ei 3. 29. 
was in terra fanBa, 'viz, from the time of the eflbin, for a yeer 
•and a day ; and it was faid, that, the tenant fhbuld lofe her land> 
if it be found by inqueft, that (he was in England th6 day of the 
efToiu ^ and there it is faid, that at the day that the parties h&ve by 
the elToin, the demandant fhall be received to aVer his challenge. 
Confider well this book, and the book alfo of 26 H. 6. which ex- aS Hv 6. 3* 
pounds the ftatute of 33 E. i. Fide Raft. Pi. fol. 297. See more 
for the antiquity of efibins, and great , variety of matter, both of 
this efToin and of all other, in the Mirrour. Mirror, cap. t; 

And though this kinde of eflbin is this day out of ufe, yet have §• 3- cap. 2. §. 
I fpoken of the fame thus much for two caufes : firft, for that mine *°* l^l;^*"* 
endeavour hath been, to explain thefe ancient laws, and to make *^*^' ^' ^' 
every word of them fo to fpeak, as they may be underftood. Se- 
condly, the feverall points of learning that do rife out of this law 
(though the particular cafe be out of ufe) may ferve to good pur- 
pofes, you fhall obferve in this and many others of this nattlre, in 
this fecond part of mine Inflitutes. 

Where the text is evident, it were lofTe of time to make any et* 
pofition. 
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T^E delay es m touts mariers des 
briefest et des attachments {l) efi 
purview^ queji le tenant ou le defen- 
danty apres le prvner attachment tef" 
moign^yface default^ mainttnant foit le 
grand* diftrejji (2) agarde, Et fi 
vifc* ne refpoigne jufficientment aujour^ 
foit grevoufment amercie. Et Jtl 
maunde que il ad fait lexecution en due 
maner^ et les ijfues hailes as mainper^ 
ncrSj adonques foit maunde au vifcount^ 
que il al auter jour face venir les ijfues 
devant jujlices. Etji lattachee vtigne 
a ceo jour afaverfes default s^ eit ilfes 

f^f J (3). Etfn ne veigne^ eit le roy 
ijfues ( 4 ) . Et les jufl ices leroy [^) 
lesfacent liverer a la gardmht (6), et 
jufticesdel hanke a W^minfier (7) /pj 
facent liver al exchequer^ etjufiices en 
tyre^ au vifcount de cell* countu (^) ou 
lis pledent^auxyHen de eel countie^ come . 
des forreine counties^ ei de ceo foient 

charges 



r;ONCERNINa delays in all 
manner of writs and attachments, 
it is thus provided, that if the tenant 
or defendant, after the fiirfl attach- 
nlents returned, make default^ ^at 
incontinent the great diflrefs fhall be 
awarded; and if the IherifF do not 
make fufficient return by a certain 
day, he fhall be grievoufly amerced; 
and if he return, that he hath done ex- 
ecution in due manner, and the iiTue^ 
delivered to the fureties, then the 
IherifF fhall be commanded, that he 
return ifTucs at another day before the 
juftices; and if the party being at* 
tached come in at his day to fave his 
defaults, he^ fhall have the iflues; and 
if he eome not, the king fhall have 
them; and the king's juflices fhiU 
caufe them to be d^^livered in the 
wardrobe; and the juflices of the 
bench at Wcftminfler fhall deliver 
U 2 tbein 
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fir rMe$ dis juf- 



them in the exchequer; and the juf- 
tices in eyre unto the fherifF of that 
fhirc where they plead, as well of that 
(hire) as of foreign {hires, and fhall be 
charged therewith in fummons by the 
rolls of jufiices. 



«7 H. 6» »• 
7 H« '6. 9 Bri% 



Brit. fol. 50. h» 
4S £. 3. 26. 
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18 E. 3. judge. 
Blent* 120 f* 
6 E. Ik ibid. 
•30. 14 E. 3. 
I>efattlc^ 17. 
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Ockham. 51 H. 
3. ftat. de Scacc 
Artie, fupcr 
Chart. 28 E. i» 
cap. 2. Fleta^ 1. 
2. cap. 6. 



The mifchief appeareth by this fhort preamble^ to be de- 
lay, &c. 

(i) jittiubmentJ] The attachment muft be made by moveable 
goods, and meer perfonall, which rray be forfeited by outlawry, 
«nd not by goods which he hath as executor or admin iflra tor, nor 
by a clod of the earth, nor by ar.y chattell really as wardfhip, or 
tiielike. 

(2) Grand difireJfeS\ Dijlridio magna, it is fo called, not for the 
quantity, for it is very (hort ; but for the qaality, for the extent is 
very great : for thereby the {herife is commanded, ^od diftringat 
tiaentem, iia quod ip/e, nee aliquis per ipfum ad ea manum apponat, do- 
me bahuerit aliud pracepttwi, et quod de exitibus eorundem nobis re- 

.J^ndtat^ et quod babeat corpus ejus, 13 c* 

This writ lyeth in two cafes, either when the tenant or de- 
fendant is attached, and fo retourned, and appeareth not, but 
makes default, then by this a6l a grand diftrefTe is to be awarded ; 
or when the tenant or defendant hath once appeared, and after 
makes default, then this writ lyeth by the common law in lieu of 
a petit cape* 

Britton fpeakcth of diftrefles perfonall, which he intendeth of 
perfonall goods upon the attachment, and diftrefles real], which 
concern the realty; and a third may be added, njiz, diflrefles 
which do concern both the realty and perfonalty, as this grand 
diftrefTe doth. 

In 2. feQa ad molendinum, after apparance the defendant made 
default, whereupon a grand diilrefTe was awarded, and the de- 
fendant made default again, and thereupon the plaintife had 
judgement 

(3) Et filataebee <veigne a ceo jour a fa'ver fes defaults, eit il fes 
iffues,"] Here the lattacbee is taken for him that is diftrained, and 
appeareth upon the grand diftrefTe. 

(4) Etjil ne veigne eit le roy les ijjiies,] For then judgement is to 
be given againft the defendant, as hath been faid before, and the 
king to have the iftues. 

(5) £t ies juftices le roy,] That is, the juftices of his bench, fo 
called, for that all the pleas there are coram rege, 

(6) Lesfacent li'ver a le gardrobe.'] There hath been an ancient 
officer of the kings houfhold of old time, called cuftos magna gard^ 
roba, warden or keeper of the great wardropc or wardrobe, of 
later times called mafter of the wardrobe, fo called, becaufe he 
hath the keeping and charge of the royal robes of former kings 
and queens, and tor providing of robes, &c. of the king : he hath 
alfo the charge of keeping and providing of hangings, bedding, 
&c. in ftanding wardrobes in the kings houfes, and the delivery of 
velvet and.fcarlet allowed for liveries, &c. And many other 
things belong to his office, which are not neceftary to be here re- 
peated : he is accountable in. the exchequer. 

De 
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De arliculis forreBU coram domino rege per cotnitem man/challum Rot. Pari. Pafcli. 
fro hits qua ad officutm/uum in curia regis cl^mabat pertinere, domimu ** ^» '• ^^^' *♦ 
rex *vult qi^od diSii articuli irrotulentur in garderoba, et qupd tr an/crip^ 
turn eorundem liheretur prafatq comitiy et quod nee ipfe nee ffiimftri, 
Jiii aliquid haheant, feu Jihi attrahant ultra ea qua ibidem inve- 
nfuntur, ^c. 

Vide in the exchequer, de anno I9£. 2. a privy feale bearing Int'communla 
date ^ojuniiy anno 19 E. 2. concerning his account ampngll in Scac. dc apao 
others. ^ . 19 £. a. 

But here it may be demanded whcrefpre thefc iflues were to b? 

delivered into the wardrobe; for the anfwering hereunto, it muft 

be underllood, that the kings juftices of his bench did in thofe 

dayes follow the court (the retourne of the procefle of which 

court to this day is coram rege ubicunque fuerimus in Anglia) there- ArtfuperChart 

fore it was fitteil for them to make delivery of thefe flliies to this « ^1^; 

£E. r fieta. 1. 2. ca. %4 

omcer of court. 

(7) Lesjufiicesdel bankeal^eflm\'] That is, the juftices of the 
court of common pleas (hall make their eftrcats, ^nd tl^efe iiTiics 
are part of the green waxe. 

(S) Jl vifiount de eel countie,] In this particular cafe of iflues w. 1. ca. iS. 
the juftices in eyre delivered the eftreats to the flieriffe, 'uide be- ' 
fore ca. 18. which extendeth to fines and amerciaments. 

(9) Per rel/es des juftices.l That is, particularly, and not a W. 2. ct. i8» 
totall. 

Fide more for eftreats the ftatutes of 51 H. 3^ W. 2. cap. S» 
42E. 3.cap.9. 7H.4.cap. 3. 



CAR XLVI. 

P UR FIE W ejl enfement^ et per TT is provided alfo, and commanded 

le roy commaunde^ que les juftices by the l^ing, that the juftices of 

de banke le roy-^ et juftices de banke a the king's bench at Weftminfter from 

IVeftminJler ( 1 ) deformes per pledant henceforth fhall decide all pleas de- 

les plees a terminer a unjour ( 2 ) ^ avant terminable at dne day, before any mat* 

que rien foit arraine^ ou commence des ter be arraigned, or plea commenced 

plees del jour, * enfuant^forfpris que lour the day following, feving th<tt their . 

ejjhinesloiententres^judges^etrendus^et eflbins fliall be entered, judged, and 

per enchefon de ceo nul home fe affie^ que allowed; yet, by reafon hereof, let 

ilne veigne aujour que dqrC luy eji, none prefume to abfent himfelf at the 



day to him limited. 

Firft, in fome iroprefiions both in French and Englifli of this 
a£t, thefe words [Et juftices de bank al fVeftm*^ be omitted, and 
towards the end thefe words [forprift low eJJoines'\ be likewifc 
omitted, both wJiich without queUion ought to be inferted as par- 
cell of this excellent law. 

The mifchiefe before this ftatute was, in refpeft of prepoftcrous 
or diforderly hearing of caufes; for many times the judges of 
the kings bench, and of the court of common pleas would by 
imporiunacy of great men and others in the irregular time of H. 3. 

U 3 put 
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pnt off matters to be heard at one day untill another, and at that 
time heare Tome other matters appointed to be heard on a day 
following, whereby the parties, whofe caufes were then difap- 
pointed, were not onely delayed, and put to further charges, but 
many times, when their caufe came to be heard, either were difap- 
pointed of their councell which they had inftrufted, or the day ap- 
pointed not being come, had no councell inftrudled at all ; and 
befides where witneiTcs were requifite, they many times failed of 
them ; this law therefore is made to remedy thefe prepofterous 
and diforderly proceedings, and to give judges a jull caufe of 
deniall of any fuch requefts, though never fo powerfully, or im- 
portunately made, and that this law may ferve for their buckler 
and (hield, which Fleta rendreth in thefe words : 
f^et^U. 2*929. Et proFvifum efit quod jufliciarii de uiroque h^inco placita ad unum 
diem adjournata perfinianty antequam placita diet fequentis quicquam 
placitare inctpianty hoc tamen excepio, quod ejfonium illius diet fuper-vem 
niemis admitt^tury adjudicetur, et reddaiur. 

And hereby it appeareth that both the faid claufes fo omitted, 
as is aforefaid, ought to be inferted. Of this kinde of hearing 
of caufes it is truly faid, Merito btec dicuntur prigpofteray quia in bits 
frafiint pofteriora. 

(1) ^ juftlces de hqnke le roy, ^ d^l hanh al Weftm\ &c.] 
This ftatute being made in affirmance of common right doth ex- 
tend to the court of cha^ncery, court of exchequer, and to all other 
courts of judice, for that all are within the fame mifchiefe, and 
therefore ought to be within the fame remedy. 

(2) A terminer a unjourJ] Upon this aft this auncient conclu- 
fion of law doth follow, Judicis officium eft opus diei in die ip/a 
perficere, 

|^«g. Chart- And this agrecth with that excellent law of Magna Chartay^ 

«• *JI« l^uUi vendemusy nuHi negabimus, aut differemus juftitiamy *vel redum. 



CAP, XLvn, 

P'VR f^IBW efi $nfemen1Sy que Ji T T is provide^ alfo, that if any from 

^l deform&s pur chafe brief e de henceforth purchafe a writ of nove^ 

tiwel diffeifm (i), et celuy fur que le difTeifm, and he againft whom the 

ffwiefe vientj. come principal dtffeifor writ ^as brought as principal diffei- 

pwurge avant que lafff^ feit paje^ que for, dieth before the aflife be pafied, 

iepr eitfm hfiefe aentre foundus fur then the j^aintiflF fhall have his writ 

^iffetfm^fur le heircyoufur les heires of entrie upon diffeifin againft the 

les dijffeybrs (2)^ de quel age que ils heir or heirs of the diffeifor or diffei- 

foienU En mefme le matter eif le heire^ fors, of what age foever they be. In 

ou les ^eires le ^ diffeifee lour brief es the fame wile the heir or heirs of the 

dentre fur les diffeifirs lour aun^eftrey difl'eifee fliail have their writs of 

$u lour heires \'i)y de quel age que ils cptrie againft the difTeifors, or their 



foienU Et fi faraventyre le diffeifee heirs* of what age foever they be, if 

mourgf avant que il eitfon purchafe peradventure the diffeifee die before 

fait (4), ifftnt que pur les nonages des that he hath purchafed his writ; fq 

^{eires dun parf ne dauter (5 ) nefoit le that for the nonage of the heixs of the; 

> j;^57 J briefe ^ ,. 9^ 
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hrhfe abatus^ ne le plee delay (6), mes one party, nor of the other, the writ 
en quant que Ihom* poitfans ley offender j (hall not be abated, nor the plea de- 
foit hafte pur la frejhfuit aprei le dif^ layed; but as much as a man can 
feifm (7). Et en mefme le maner foil without offending the law, it muft be 
en ceo point gard* en droit des prelates^ haded to make frefe fuit after the 
gents de religion^ et outers (8), as diffeifm. And in like mamier this 
queux terres et tenements en nulmaner fliall be obferved in all points for the 
fuijfent devener apres outer mortj le right of prelates, men of religion, and 
quel que ilsjoientdijfifeesyoudij/eifours. other to whom lands and tenements 
Et ft les parties en pledant dijcendont en can in no wife defcend after others 
enqueji^ et lenqueji paffa encounter le death, whether they be diffeifees or 
heire deins agcj et nofmement encounter diiTeifors. And if the parties in 
le heire le dtjfeifee^ que il en ceo cafe eit pleading come to an inqueft, and it 
lattaint {()) de la groce le roy fans rieu paffeth againft the heir within age, 
doner. and namely, againft the heir of th© 

dtfTeifee, that in fuch cafe he (hall' 
have an attaint of the king's ^eci4 
grace. 

Mirror, ci. 5. § 4. (Dyer 137. 6Rq». 4. 17 Ed. 3. 16. laid. 4. 17. 8 Ed. 3. 71. «i Ed.j, 
27. 27 H. 6. I. Fits. Age, 71. 3 Buiftr. 137. Regift.229» %y». 13 Ed. i. fiat. i. c. 15.) 

The mifchiefe before this ftatute was, that if a man had been See the Cuftum. 
diffcifTed, and either the diffcifee, or the difTeifor had died, their ieN0rm.ca.43, 
heire being within age, in a writofnentrefur dijfeifin brought by the 
heire of the diffeifee being within age, or by the difleffee or hb 
heire againft the heire of the diH'eifor being within age, the paroll 
had demurred untill the full age of the heire rcfpc^tively, which 
was a great delay, and is remedied on both parts by this adl. 

( 1 ) Pur chafe brief e de no^el diffeijin,'] Albeit the diffeifee pur- 3 E, 3. ige 71. 
chafed no writ of aflife of no^^el diffeijin, yet the heire or hcires qf i E. 3. 71. 
the diiTeiibr are within this ftatute; for feeing in this cafe here put 

by the makers of this law, true it is, that notwithftanding the pur- 
chafe of the writ in a writ of emre fur diffeifin brought by the dif- 
feifee againft the heire of the diffcifor, the heire fhould have had 
his age to the great delay of the demandant, this is (hewed for a 
mifchiefe in this particular cafe, to perfwade that the law might 
be general], though no writ was brought, as by the body of the 
aft appeareth. 

(2) Briefe de entry foundus fur diffeijin^ fur le heire en beires les 12 E. 4. 17. 
dijfeifors,'^ This is to be underftood of a writ of entry in iht per, 5 E- 3- "g« 7^ 
and not m the pofl^ for the words of the ftatute be fur le heire le 6 E. 3. 3. 
dijf.ifory which is a writ of entry in the per, and therefore if the 21 E. 4. 15. 
heire of the diffeiior make a feoffment in fee, iittd the feoffee dieth, 5 ^* jj: '*- 
his heire within age, in a writ of entry againft the heir, he (hall *^>"4M»''i3^ 
have his age, for this aft extends but to the heir of the di(!eKbr, 

who fitteth in his fathers feat, and commcth to the land without 
confideration ; but otherwife it is of him that purchafeth the land 
of the heir, for he and his heires are out of the letter and meaning 
of this aft : the fame law is of (he yowchee and price in aide 
within age. 

If the fern' heire of the diffcifor taketh hu(band, and hath iffi;e 17 E. 3. 6r. 
within age, and dieth, the diffeifee bring a writ of entry againft *7 H. 6. 1. 
the tenant by the ciuiefie> be pray in aide of the heir within age, 

U 4 he 
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he (hall have his age, for this is a writ of entry in the A^, being 
, brought againft the tenant by the curtefie^and fo out of the ftatute. 
»4 2. J. %$. ]^ If there be two brothers, and a fifter, the elder brother difleifeth 
4^> 47- pne, and dieth, and the land dcfccndeth to his brother, and he en- 

ters and dieth feifed, and the land defcendeth to the fiHer within 
age : in a writ of entry brought by the difleifTee againil the filler^ 
flie (hall be oufied of her age by this flatute : wherein three things 
are to be pbferved. Firft, that the mediate hcirp on the part of 
[ ^5° J the diffeifor is within this flatute. 2. That though the fifter is to 
make h^rfelf fifter and heire to the younger brother, and not 
tp the di^eifor, for that her younger brother entred, yet is 
^e heire within the meaning of this ftatute to the difTeifor, and 
therefore to be oufted of her age. 3. That a writ of entry in the 
per and cm in this fpeciall cafe is within this adl. 

Speciall heires, as in gavelkinde, boroogh Eiiglifti, and the fifter 
of the whole bjood are on both fides within this ilatute, for though 
they be not heires by the common law, yet are they heires within 
the intention of this law, which is to be taken benignly, being 
made for expedition of juftice, and to ouft delay, 
t E. 3. 7X# (3) En me/me le maner eit le heire, ou les heires le dijfeifee lour 

^o E. 3. 58. hriefes dentrefur Us dijfeifirs ou lour heires. '\ This is to be underftood 
6*^ ^ t*^' *' ^^^^ °^ ^^^ mediate as of the immediate heire of the difleifor; 
' ^ . * and therefore if there be grandfather, father, and fon, and the 

grandfather is difieifed and dieth, and the father of fuU age like- 
wife dieth, the fon is within age, and brings his writ of entry 
againft the difieifor, he is an heire within this ftatute, for he maketh 
himfelfe heire to the grandfather, who was the difl^eiiee. 

(4.) Et Ji pera'venture le dijfeifee murge avant que il eit fan pirchafe 
fait,'\ Here by exprelTe words provifion is made, though the dif- 
icifee die before the purchafe of his writ, whereof fomwhat hath 
been faid before. 

(5) ^^^ f^^ P^^ ^* nonages des heires dun part ne daut*, &c.] 
Where the demandant or the tenant fhall have his age at the cora- 
nion law, you may reade at large in Markals cafe abovefaid : 
\X is there refolved, that the heire as well of the demandant as the 
fenant, (hould have had his age in this cafe. 

(6) lie foit U brief e ah at us ne I e plea delay. '\ Here abatement is 
taken for putting off the writ and plea without day untill full age, 
but the writ is not abated, that is, overthrown, non cadit hre*ve, for 

Braft. !»• 5. f». fo B ration faith. Minor ante tempus agere non pot eft infra atatem^ max^r^ 
Ze lib. 4. f. *i8. ime in caufa proprietatis, nee etiam convcnircfed differ etur ufque atatem^ 

fed non cadit brei/e, 
S E. 3. 71. (7) Pur lafrejhfuit apres le di£kifin^'\ ^tatut^m deW. I. habetur 

Pier 4 Mar. intelligi, ubi hares dijjeifiti facit reuntemfeiiatnt aliter non. 
ub« fupra. • rj,j^j^ ^^.^^ ^^j^ -^ ^^^ ^^ ^^ underftood between the diffeifor and 

«4 • 3 *5- 4^> ^jjg diffeifee, although the difleifor continue in poffcflion by the 
Lib. 6. fol. 4. foace of 39 or 40 yeares, &c. But when the difteifor dies, then is 
JMarkals cafe. fhe freih fuit to be made, and tha^ is regularly within a yeare and a 
10 E. 3. 58. day after the death of the diffejfor, for within that time continuall 
^ E ^ ' *• flaim xxjay be njade, which is in lavv recens et continuum clameum, and 
E. 7. » « a6 ^^^^'^ ^^ P"*^ ^^ appeale of death n>ay be brought, which is recens 

imfectttiot KxA^in multis aliii fmilibus. 

(8) ^n droit des prelats, gents de religion, et auters. Sec] This 

daufe is to be underftood of ecclefiafticall perfons, that be regular^ 

iind not of eccle£afticall perfons^ that be fecular^ for the regular ar^ 

. ....... .. . •.- *- .. . . • ^ dead 
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dead pcrfons in law, to whom no lands (as this ftatute fpeaketJi) 
can defcend after tlie death of any other: but to the fecular, as to 
biftiops, parfons, vicars, and the like lands may defcend, and there- 
fore they are not within this claufe,bat within the former branches 
of this adl for fuch lands as they arc feifed of to them and cheir 
heirs in their naturall capacity. 

(9) Bit lat/aint.] Of the writ of attaint, fee before the ftatuce of 
JMarlebridge, cap. 14, and here cap. 37. 



ifi 



CAP. XLVIII. 



1^591 



f^ I gardein ou chiefs feignior enfeoffe 
^ {i) ul home de la terre que ell del 
heritage del enfant {que ejl deins a^e 
et en fa garde) a le dijheritance del 
heire: purview ejl^ que^ le heire eyt 
maintenant fon recoverie per brief e de 
n<ivel dijfifin vers fon gardein^ et vers 
ie tenant (2). Et foit la feiftn bailie 
per jujiices (Ji el foit recover^ ) al pro- 
chein amy lenfant^ a que le heritage ne 
purra my difcend* ( 3), pur approver al 
oeps lenfanty et a refponder des ijfues al 
heire quant il viendre a fonpleine age. 
Et le gardetn perde a tout fia vie la^ 
garde (4.) de mefme la chofe recover\ 
et tout la remainder del heritage^ quel 
tient en nojme del heire. Bt Ji auter 
gardein que chief e feigniour (5) leface^ 
perde le garde de tout eel chofe [b) a eel 
foit 5 etfoit en grieve peine envers le roy, 
Et fi Unf ant foit ejloigne^ ou dijiurbe 
per le gardein^ ou per le feoffee^ ou per 
auter ^ per que il ne putffefa ajjifefuer^ 
fue pur luy (*]) un defes prochein amies 
(8) que voudray et Joit a ceo refceve. 
W. 2. cap. 15. 



T F a guardian, or chief lord, infeoff 
any man of land, that is the inhe- 
ritance of a child within age, and in 
his ward, to the di(heritance of the 
heir j i t is provided, that the heir {hall ' 
forthwith have his recovery by affife of 
novel difieifinagainft his guardian, and 
againli the tenant; and the feijih fhaU 
be delivered by the juftices (if it be re- 
covered) to the next friend of the heir 
(to whoin the*inheritance cannot de- 
fcend) tor to improve to the ufe of the 
heir, and to anfwer for the ifllies unto 
the heir, when hefhall come unto his 
full age; and the guardian, during 
bis life, (hall lofe the cuftody of the 
thing recovered, and all the inheri- 
tance that he holdeth by reafon of the 
heir. And if another guardian than 
the chief lord do it, he fhall lofe the 
wardihip of all together, and be griev- 
oufly puniihed by the king. And if 
the ihfant be carried away, or dif- 
turbed by the guardian, or by the 
feoffee, or by other, by reafon where^ 
pf he cannot fue his aiBfe, then may 
one of his ne;Kt frieuds f that will) 
fi^e for him, which (ball be thereto 
admitted. 



(Fitz. Ailife, 105. Bro. A^fe, 491. % Ed. 3. 16. 8 AIT. pla. 22. 27 H. S. 1. 40 Ed. 3, x6. 
13 £d. I. ftac. I. c. 15. Raft. 366, 367.) 

The mifchief before thisdatute was, that when the gardein in 
chivalry made a feoffment in fee, the judges, for the iaving of the 
warranty between the feoffor and the fecSee, and that the right of 
each might be faved, allowed that a writ of entry in the per did lye 
(91 the heir before this flatutej as ^t appeareth by Bra^on^ and 1 5 H. 3. Brad. I. 5. fo. 

nay, 314. jjE. v 
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Fkttubifupnr. 



nay, th'; judges in ancient time did allow a writ of entry in the 
fgr, as it appeareth by th? old Regifter, of a feoffment made by a 
baillie: but this opinion, or crrour rather, was holpen by the refo- 
lution of the judges; and the alienation of the gardein (after this 
adl) to be made is holpen by this a6l, by enabling and declaring* 
that an affife of no*vel dijjeifin doth lye againft the gardein and his 
feoffee ; therefore of a feoffment made by the gardein after the fta- 
tute, no writ of entry in the/^r doth lye, but an affife oinouel dijjei^ 
Jin: and the ftatute hath adjudged the feoffinent a aijfeifin\ but of 
an alienation by the gardein before this ftatute, a writ of entry in 
the/^r doth lye after this aft, becaufe this aft doth extend to feoff- 
ments made afterwards, as appeareth by the letter iheredf; but if 
the tenant alien, and the gardein and his feoffee dye, or if the heir 
dye, fo as no affife can lye by this aft, then of inch an alienation 
after this aft a writ of entry doth lye: and all this is approved by 
the authority of our books, and upon thefe diverfities all the books 
are reconciled. 

This ftatute fpeaketh onely of a gardein in chivalry, therefore 
tenant for yeers, tenant by elegity ftatute merchant, &c (hall be re- 
fcrved till we come to the ftatute of W. 2. cap. 25. 

(1) Etifioffit,'] The feoff'ment at thefe times was the generall 
affbrance or the realm, but a fine is within this aft, for that is a 
feoffment of record. 

(2) Maintenant fon ncoverie per brief $ de no/vel dtjjtifin ^vers fort 
gardein f it ovr/ le tenant S\ Here two things are to be obferved, i. 
npon this word viainienant, that is, prefently without any delay : 
and this is the 7. aft made at this parliament for expedition of 
juftice, and for the oufting of delayei; for as it is commonly faid, 
the devin devifeth delayes : wherein this noble king followed the 
fleps of that good king Alfred, in whofe time the law of England 
waa as followeth; En Jon temps puiffoit chejcun pV a'ver commijion, ou 
hrieff: a fin *wjc^ aljeigmmtr dejet, oua certeinjujiices affignes fur chef 
cun tort ; enfon temps fe haft a droit de jour en jour, ijjint que oujler 15 
jotars neftoit nuldifault, nenul ejfoine adjortiabU, 

2. oy this aft, not onely the gardein. is a difleifor, but the 
feoffee alfo; and fo doth Fleta render it, Et apud Wejim' futt 
prenftfum quod cuftos, qui alienat terras haredis, haifeatur pro dijfeijitore, 
^c, and foon after he faith, Haheantur pro dijfeifotoribus tarn cufos, 
quam emptor. 

(3) Etjoit lejoijin haille per j unices ^ l£c, al prochein amy del infant ^ 
a que le heritage ne purra my difcend\'\ This claufe Fleta rendreth in 
this manner, Et cum terrafuerit recuperata,tradatur propinquiori ami- 
cOf cut hitreditas defendere non debeat, qui refpondeat puero de exitibusy 
cum ad atatemfuampervenerit. 

And where the ftatute faith, ^oit, Iffc. bailie per juft ices, the mean- 
ing is no more but this, that the juftices before the recovery was 
had, ftiall charge the next of the kin, to whom the land cannot de- 
fcend, to take according to this aft the cuftody of the lands, and to 
yeeld a true account to the heir at his full age, and to enter an order 
of court thereof accordingly. 

And he is neither a gardein in chivalry, nor in focage, but 
a ftatute gardein in lieu of the gardein in chivalry by force of this 
aft. 

And if this gardein dye before the full age of the heir, his exe- 
cutors (hall not have the cuftody, but the next of kin, to whom the 

land 
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land cannot defcend; for this a£l hath annexed it to the next of 
blood, to whom the land cannot defcend, 

(4) £t le gdrdeiu perde a tout fa *uie la garJe^ &c.] This branch 
is to be underflood of a gardein in droit, that is to fay, of the chief 
lord, for he is not onely to lofe the cuftody of the land aliened, and of 
all the refidue of the heritage which he had in ward; bat alfo to 
lofe all benefit of ward (hip of that tenancie, by the letter of this law, 
during his life, for that againft the oiHce and duty of a ^rdein, he 
hath fought the dilherifon of the heir which he had in his cuftody: 
and Fleta tranflateth this claufe in thefe words, etjijit a^itaiis do- rieU»lI.i.e.n. 
minus qui hoc facial, amittat cuftodiam tola *vitafua torn de rMuo, 
quam de terra alienata\ but in this cafe the lord by his feoffincnt "Vide i.partln- 
of the tenancie, or any part thereof hath extin^uiihed his (eigniO" ft»t, ffta.968. 
rity for ever,.whether the 'feoffment be made of all the tenancie, or 
but of part, by the common law: and thefe words (during his life) 
being in the afiirmative, reflraineth not the operation of tli^ eomttOft 
law m this cafe. 

(5) Et Ji auter gardein que chiefe feignieurA This is intended of a 
gardein in fait : as where the lord affigneth over the cuftodies to 

another, he is called a gardein in fait ; hereof Fleta faith, etfi alius Fleta ubi fiipra. 
fuerit cuftos, quam capitalis dominus feodi illius^ amittat cuftodiam ret ** 

recuperata, &€, 

(6) Perde le garde de tout eel choje,'] The feoffment made by the 
gardein in fait is a forfeiture of his eftate by the common law of the 
whole, if the feoffment were made of the whole; and if of part, then 
of that part onely by the common law ; bat this iUtute giyeth the 
forfeiture of the whole land in ward • but it feemeth in this, thft 
wardfhip of the body is not loft, becanfe this branch extendeth to t 2t6l J 
the land onely; no more then upon the ftatute of Glouc- in cafe of 0\w:, cap. 5. 
wafte done to the difhcrifon of the heir, the ftatute faith, ^r^/m le 

garde, yetihall he not lofe the cuftody of the body: |M ih.both Mkh. 2&K.(* 
thefe cafes, the feignlory, which is the caufe of the wardfhip, con- Benloes. 
tinueth; hut where the feigniory is extindl, there the heir fhall be 
out of ward, both for body and land. 

(7) Sue pur luy undejes prochein amies »'\ Befors the making of 
this aft, the gardein or his feoffee, or fome other would eflbigne or 

difturb the infant, fo as he could not take his remedy )iy law, and See before, c^i* 
by attorney he could not appear, therefore this ad in this ps^rtica- 40 E. 3. ^ 
lar cafe doth give the infant to purchafe and f<^low his writ of ^- ** ^"^ '^ 
ailife upon this ad hy prochein euny, albeit he be not prefent in 
court ; and ever fince the ftatute of Wefbn* 2. which is general!^ 
the common rule is holden, that an in^int fhall foe by prochein amj^ 
and defend by gardein^ 

(8) Prochein amy.] Amicus propinquiori in oar bookf the name) 
oi gardein B.nd prochein amy are fometimes taken the one for the 
other becaufe the gardein and prochein amye are oftentimes all one« 
as the gardien Vfi focage is sdCo prochein am^ l^c. And now as 
well the gardein, as the prochein amy are allowed by the judges to be 
fome of the officers of the court, and both in refped of their place 
and fkill are in troth the beft prochein amyes for the good and fur- 
therance of the infants caufe. 

Fleta rendreth this claufe in thefe words, Etfi hteres impeditns Fleta ubl fuprt. 
fiurit adfequindum,fequatur unus de propinquiorihus amicis, et admits 40^-3?'^ 
^atur ; and this admiffion isby the order of the court, but the gardein ^W'^' '?•, 
mttftputinawatranu - 33E.3. Attor. 

In \^. vv t^. i^'y. 
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34 A(r.5.»8AflV III an adlion of wafte, brought by an infant againft the ahbpt of 
* H ^G ^^* ^* ** gardein in chivalry, quas tenet, the infant came not in perfpn, 
loE.4.2/r6H. ^"^ ®1® ^*"*® 2LSprochetn amy by the ftatute, which is iiiiended by 
7. 5. F.n!b. ^c ^aid ftatute of Weft. 2. and prayed to be received to lue, for 
47. 1. 13 E. 3. that the infant was eftbined; againft which this objeflion was 
Attorney 76- made, that it appeared not judicially to the court that the infant 
was cftbined, and that fuch a fuggcftion in the cafe of ailife and 
inordancefter had ufed to be made, becaufe the effoyning, which 
is the caufe that the ftatute fetteth down, might be enquired ofj 
being a jury, the ^rft day, bat otherwife it was in the cafe at the 
barre being an a6lion of wafte ; but it was rfcfolved, that the frochem 
amy ought to be admitted upon the faid fuggeftion in this cafe, for 
that the writ is brought againft the gardein^ which peradventure 
had eftbined the infant, and he of his o»vn wrong ftiall not take ad- 
vantage, and therefore the court did award that the prochein amy 
flionld \St admitted to fuc. Sec, Which cafe I have remembred herc^ 
becaufe it may ferve for an exposition as well of this ad of Weftm. 
I. as of the faid a6l of Weftm. z. 



CAP. XLIX. 

'pNhrUfedi dower dont dame riens TN a writ of dower called unde 
nad^ nefoitle brief e abatus per »/W/ A^?^^/, the writ (hall not abate 



exception del tenant ( i ), pur ceo que el by the exception of the tenant, becaufe 

avera refceivefon dower de auter home (he hath received her dower of ano- 

avdnt Jon briefe purchafey ftl ne puit ther man before her writ purchafed^ 
el eh 



avera refceivefon dower de outer home (he hath received her dower of ano- 

fon b ' 
monjlre que el eit refceive part defa unlefs he can (hew that (he bath re- 



dower de luy mejme (2)j et en mefme ceived part of her dower of himfelfy 
la ville (3) avant fon briefe pur chafe and in the fame town, before the writ 
(4). purchafed. 

(Reg'ft. 170, 171. Fjtz. Voucher, 196. Fitz. Dower, 75, 76. 86. S9. 114. Kcl. 12S.) 

[ 262 3 The mifchief before this aft doth notably appear by Brafton,. 

Braa. li. 4, h, who treating of this writ, Unde nihil hahety faith, ad hoc autem quoet 

31 '• b. ^cit mulier in intentione fua (et unde nihil habet) Ji quidcm partem dotis 

habuiritt licet minimam, fi hoc dedicere non pf^Jfity 'vel cum hoc probatum 

fuerity cadit brtmcy nee de refiduo quod ei defuerit potent fihi profpicere 

ttiji per bre^e de redo de dote, nihil igitur recipiat de dote fua ante bre- 

wis impetrationem^ ita quod breve contineat ornnes deforcientes ubicunq ; 

fuerint in uno comitatu, *vel in diver/is, Et cum emnes contineantur,' 

tunc primn redpiaty etfi recipiat ante judicium^ etiam fine judicio non 

obftabit ei exception quod aliquid babuerity quia refpondere poterit, quod 

fatisfoMum eft ei ante judicium^ ^r. fe petens dicat quod exceptio^ 

i^c. ei nocere non debet, quia nihil habet in tali 'villa, *vel in alief. 

tali *villa, non walebit talis Jua replicatio, quia id quod dicitur (unde 

nihil habet) non debet referri ad*villas,/ed ad dotem : hereby doth the 

mifchiefe before this aft manifeftly appear. 

ricta, li. 5. c. 25. And Fleta rehearling the effeft of this ftatute, faith, in bre'vi autem 

de dote unde mulier petens nihil habet y non cadit bre^ve per except ionem 

teaetuis fetentis judicium de bre'vi, dejicut fupponit earn nihil habere^ 

cum 
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cum aliqutd haheaty ruel dotemfuam de alt quo receperit pro parte ipjkm 
contingent e, nifi partem dotis receperit afeipjfo ineadem 'villa ante brew 
impetrationem, 

( 1 ) Per exception del tenant^ Regularly tenant is taken for him FriK fo. 258. 
that is. tenant of the free hold, but in the cafe of dower, it lyeth J3,^*'-.^'^^-|^3^ 
againft gardein in chivalry, becaufe in that cafe he is to anfwer for ,8^e*2,*U.H g 
the heir, but not againft the gardein in focage. See hereafter in ^ £,'3/257.^^* 
this chapter, where this exception fhall lye in the mouth of the 7 e. 3. 308! 
vouchee being tenant in law. 8 E. 3. 384, 

(2) De luy mtfme^ Firft, it muft be of the fame tenant, and not 'o|- 3- 509* ^ 
of another, though it be in the fame town; as if the hufband in- ^E^'ib^d zli* 
feofFeth A, of Whiteacre, andB. of Blackacre, both in Dale, and i6E!3!jbid!657! 
the wife receiveth dower of A. fhe notwithflanding ihall have 4 e. 3. 42* 

a writ of dower (unde nihil babet) againft B. by the exprefle pur- 
view oFthis aft, for he is not the fame tenant of whom Ihe received 
her dower. 

Secondly, if A. having a wife doth infeofFe the hufband of one Brit fol. 257, 
acre, and the wife of another, and both in Dale; A. dyeth, the laE. 3. Dower 
huft)and alligneth dower of his acre, yet doth the writ of dower ^9* 
(unde nihil habet) lye againft the hufband and wife, for they are 
not the fame tenant. 

Thirdly, if the baron be' feifed of Blackacre and Whiteacre in 2 E. a. Dower 
Dale, anq after the coverture maketh a leafe for life of Blackacre, 124* 
and granteth Whiteacre and the reverfion of Blackacre to A. and his '* ^- 3- Dower 
heirs, to whom attornment is made, and dyeth ; the wife receiveth 
-dower of A- of Whiteacre, and after the leflee for life dyeth, the wife 
fhall have a writ of dower (unde nihil habet) to be endowed of 
Blackacre; for albeit it be againft the fame tenant, and in the 
fame town, and before the writ purchafed, which are the three 
points required by this aft, yet is there another property neceflarily 
implyed, and that is, that he be fuch a tenant of both the one land and 
the other, at the time of the receit of dower, as fhe might have had 
her writ of dower (unde nihil habet) againft him, of both which 
(lie could not have in this cafe, in refpeft the leftee for life was 
tenant of the free-hold at that time, and fo no default in 
her. 

The baron is feifed of a carue of land holden by knights fervice, 3 e. 3. Dower 
and of Whiteacre in Dale, and after the coverture infeoiFcth A. of 76. 3 E. 3. 
Whiteacre with warranty, and dyeth, his heir within age, the gai'-^ J^®"^^*' ^9^- 
dein affigneth dower of the carue of land, and then the wife brmgs * '^ 

her writ of dower againft A. who voucheth the heir in the cuftody 
ef the gardein,, the gardein pleads the receit of dower of the faid 
carue in the fame town, and adjudged a good plea and the writ ef 
dower (unde, nihil habet) abated. n^ 

. The fame law it is, if the gardein that affigned the dower 
dyed, and the heir had been vouched in the guard of his ^. 

executors, his executors in the cafe abovcf«d fhould ple^ the fame " * 

plea. " ' ..• 

And fo if the heire in that cafe had been vowched of full age, he [ 263 ] 
might have pleaded as vowchee,a$ anaiHgnement of dower by him- Firft part of the 
felfe in the fame townc. ^^ft* fc^. 39* 

(j ) Eu me/me la 'ville^ A writ of dower, unde nihil habet, 1% E. 2. bre 829. 
doth lie in an hamlet, but yet if the demandant have received 4 E- 3- ibid. 745. 
dower out of the hamlet, and in the fame town, the writ fhall J |- 3* 5^* 
abate: otherwife it is, though it be in the fame paiifti, if it •^' * 

be 
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be in another town* for the words of the ftatute be« en nufmM la 

(4) A'vantfin hriefe furcbafe,'] Of this claufc Fleta faith thus. 
Si partem dotis fute receperit pojt breve impetrsUum, queoftvis at 
ip/o tenente, non propter hoc cadit breve muUerisy cum dicere po" 
terit ante judicium t quod de refiduo^ vel omijfione eft ei fatisfeLBumf 
and lb it appeareth by Bradon, it was, as to this point, at the coift- 
xnonlaw. 



CAP. L. 



27 7 pur ceo que U roy ad fait eel 

•^ chofe {l) al honour deDieu^et^ 

faint efglifey et pur le common profit de 

people^ et pur le allegeance de ceux queux 

font greves ( v ), // ne voit my que au- 

terfoits puijfent turner a prejudice de 

luyy ne deja corone : mes que ks droit s.^ 

que a luy apperteigtC (3), luy foient 

faves en touts points^ 



AND forafmuch as the king hadi 
'^^ ordained thefe things unto the 
honour of God and holy church, and 
for the commonwealth, and for the 
remedy of fuch as be grieved, he 
would not that at any other time it 
(hould turn in prejudice of himfelf, 
or of his crown ; but that fuch right, 
as appertains to him, {hould be iaved 
in all points. 



This is a faving to the king of the rights of his crowne* 

(1) Celcho/e.] That is, that this ftainte of W. i. which hath 
been made to foure excellent ends, viz. the honour of God, the ho- 
nour of the church, for the commonwealth, and for the remedy, dif* 
burdening, and cafe of them, that be grieved, (hould not be preju- 
dicial to him, or to his crown, but that the rights, which to him ap* 
pertain, fhould be favfrd^ 

(2) jiUegeance de ceux queux font greves. "] This ihould be alk^ 
viance de ceux^ l^c. That is, difburdcning , remedying, and eaiing 
of fuch as be grieved. 

(3) Mis que ks droits queux a luy appertain,'] That is to fay, 
the kings rights, or the kings rights of his crowne, or the rights 
of the crown, for fo thefe, which fince are called prerogatives, before 
this time were called jtira fiegioy or jura regia corona, or jura 

Britton, fol. i* corona ; BraAon' cals them privilegia regis, and Britton, droit h 

roy. 
lyE.a.Prasrog. But fmce this aft yV/ regni, b'r. hath been commonly called 
Regis. 46 E. 3. prarogcuiva r^is, which is all one with this, that this adt calls droit 
^E*^"sd?/' /prey. 

fac' -id* 8^H?4.. ^^® *® ?^ P^^ ^f ^ Inftitutf I, fca. 3. Lex corona. 
a. 9 U.4.6. 15 E. 4. IS, 13. 



Regift. fbl. 61 



CA?. 
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CAP. LI. 

17 Tpur ceo que ground charttte ferra AND forafmuch as it is great cha- 

*^ defaire droit a touts en tout temps "^^ rity to do right unto all men at 

(i), oti meftier ferroit: purview eji all times (when need fhall be) by the 

per ajfentment des prelates (2), que aflent of all the prelates it was provid- 

ajffifes de novel dljfeijin^ mortdauncefter^ ed, that affifes of novel diffeifm, mort- 

et de darrein prefentment {z) fi^^lP^^ dauncefter, and darrain prefentment, 

prifesenleJiduent{^\)^enSeptuagefime fhould be taken in Advent, Septua- 

( S) jet en ^are/me {6)^ auxibUn come gefima, and Lent, even as well as 

ie home prent lenquefis^ et ceopria U roy enquefts may be taken, and that at 

Msevejques (7). the fpecial requeft of the king, made 

unto the bifhops. 

The cauie of the making of this ftatute doth manlfeflly appeare 
by Britton, who being B. of Hereford, and expert both in the com- 
mon and canon law in his chapter De challenge de jurors^ faith thus, Britton, ct. S3. 
Et Jilsyfoient ajjets Jes jurors uncore purrount a/cuns eftre removables per 
*verie challenges des parties, et auxi pur le temps en cafe : car heures n$ 
font pas meures : car per canon eft defendu de faint efglifefur peyne de 
excommengement^ que de la Sepiuage/me je/que al utas de Pa/che, ne del 
commencement de Ad^vent je/que al utas de la Epifayne, ne en jours del 
quatre temps y ne en jours de major letanies, ne n jours de rovty/ouns, ne 
en le ftmaigne de Pentecoft, neen temps de/cier Jees, ne de i/endenges que 
durent de la S, Margaret je/que al i^, de/ainSi Mi hael» ne en/olemne 
jours defe/aints de JaintSy nulluy nejurgejur le evangeltes^ ne nul/ecu* 
lar plea ne teigne, ne/ummons ne/ace en temps a<vandits^ ijjtnt que touts 
ce/f temps /oit done a Dieu prier, et de pejer contekeSy et de acco^der 
ceux, quejont a difcord, et pur coiller les hiens del terre, dontle people doit 
nnifre. 

Which in refped of fome difficulty I have thought good to tranf- 
late ; " and if fuffictent jurors appeare, fome are removeable for 
" juft challenges of the parties, and alfo for the time in* cafe; for 
" all houres are not fit for all feafons : for it is forbidden by the 
" canon of holy church upon paine of excommunication, that from 
" the Septuagefme untill eight days after Eafter, and from the begin* 
** ningofAdventuntilleightdaysaftertheEpiphany,(ortvvelfe^y) 
** or in the dayes of the foure times (that is, the ember dayes ap- 
*' pointed for publike fafts foure times in the yeare) or in the dayes 
** of the great ietanies, or in rogation or gange dayes, or in the 
«* week of Pentecoft, or in time ofharveft, or of vintage which Harvcft, 
" dureth from the feaft of S. Margaret (which is the thirteenth of -^rviveftiu 
'^ July) untill 15 dayes after the feaft of S. Michael the arch» 
«' angel I, or in the folcmne feafts of the ads of laints, no man be 
" fworne upon the holy cvangelifts, nor any fecularplea be holdea 
" in the times aforefaid, but that all thefe times b? given for 
•« prayer to God, and to appeafe 'debate, and to accord them that 
*« be at difcord, and to gather the fruits of the earth, whereof Che 
** people may live, which were works of piety and charity." 

This ad beginneth with a maxime of law, Summa char it as eft 

facevz 
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facin juftitiam Jtngulis in omni tempore, quanJo opusfturit, and there- 
fore provideth that the three ailifes, *vm, of no^el MJfitfin^tnoritatmt^^ 
and oi darrein pre/entm$nt ihould be taken in Advent, Septuagefme^ 
and QuarcTme. 
IhtMeges Edw. (i) Tout temps,'] Here is underilood ervenable in Uy, for is 

fegii, anno ^^ common law there be dies juridici, et dies non juridici ; dies 

"•^' 924- fioa juridici fttnt dies dominicij the lords dayes throughout the 

whole yeare, fo called, becaufe the Lord and Saviour of the world 
did arife again on that day : and this >% as the ancient law of Eng- 
land, and extended not onely to legal] proceedings, but to con- 
r ^^5 ] traf^s, 8cz. Dacus fi die dominico quicquam fuerit mercatus, re ipfa, 
a/ H. 6. c. 5. ^i oris pi aterea duodecim mid^ator, Anglus trtginta folidos numerate i 
and it is iruly faid, reges. quifernnunt Cbrifio^faciunt leges pro Cbnfto, 
2. In Eafter terme the day of the aicenfion of the Lord Jefus Chnft. 
3* Before the ftatute of 32 H. 8. Trinity terme extended into the 
time of harveil, and then in that terme the day of the nativity of 
S. John Baptift was not dies juridicus, but by that ftatute that terme 
is fo abbreviated, as that day &]s not within the fame, onely dies 
dominici are not dies juridici in that terme. In MichaelmaiTe terme 
the day of All Saints, and the day of All Soules ; and in Hilary terme» 
the day of the Purification of the bleiTed Virgin Mary, are not dies 
juridici, 
Forlefc«» c. 51. And it ihould feem by Fortefcue, that there be alfo hor^tjuridiat, 
A>U 66. b. for he dedicating his block to the prince faith« Scire te etiam cwpic, 

quod jufticiarii Anglic nonfedent in curiis regis, nifi per trfs boras in 
die,JciUcet ab bora oSiaija ante meridiem, ufque boram undecimam com' 
fletam, quiapojl meridiem curia iUe non tenentwr, fed placit antes tuncfe 
divertimt ad pervi/um, et alibi con/uUntes cum fer^ientihus ad legem, et 
aliis conjiliariis fais, Sluare jufticiarii peftquam fe refecerint, totum 
diei refiduum pertranfeunt ftudendo in legibus ; facram legendo fcriptu* 
ram, et aliter ad eorum libitum contemplando, ut vita ipforum plus cou' 
tempUainja <videatur» quam a^i*va, l^c. 
Mirror, c. 5.4 i. And the Mirror faith, Abufion eft que tient pleas per Dimencbes (1,* 
fabbath dzye$)ou per outers jours defendus, ou devant le /oleil le<vie, oU 
noQantre, on in difl?oneft lieu* 

(2) Pur'vicw eft per ajfentment d^s prelates,'^ Which is exprefled^ 

not that the prelates afTented alone, but that it was enabled by the 

king with the whole afTent of parliament, which is implied by thefe 

words, purview eft, and this ad is entred into the parliament roll 

with the reflmade in this parliament. BMiper ajjeni des prelates is 

added to manifefl that this a6l concerning the crofBng of a canon of 

the church was enadied by their afTents. 

See the firft part And here it is wortliy of obfervation^ that albeit divers judges of 

ofthe Inftitutes, the realme were men of the church, as firitton, Martin de Patte- 

^^ 5*4- fhull, William dc Raleighe, Robert de Lcxinton, Henricus de 

Stanton^ and many others; and that the honourable officers of the 

realmc, as lord chauncellor, lord treafurer, lord privie feale, mailer 

ofthe rolls. Sec. were in thofe dayes men ofthe church, yet they ever 

had fuch honourable and true-hearted courage, as they fuffered no 

incroachment by any forein power upon the nghts ofthe crowne,or 

Li. 5. fo. 1. Caw- the lawes and cuilomes of the realme, as in Cawdrycs cafe in the fifth 

' dries cafe, part of my Reports is partly ihewed, and much more (if it were re-v 

quifite) may be faid in that behalfe. 

( 3 ) £« a/Jiftf de novel di£eifin, mordauncefter, et darrein prefeniment, ] 
Brit, ubi fupra. Hcrcof Britton faith, Lcs eve/ques nequident et preJats de/aiut efglift 
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fbunt Jifienfiaions que ajjifes, et juries font fri/es en tiels temps per tea- 
finable enche/ons. 

(4) Ad<vent.^ Adnjentus Domini in came, et incipit die dominie a yafT. p. 7, 
proxim* ante feftum SanSi Andrea y 'velipfa die San^ Andrea, Ji in 14 ^^* 4* 
Jominica tfenerit I and endeth eight dayes, after twelfe-tide, or the 
Epiphany. • ^ f 

(5) Septuagefime.'l Septuagejima beginneth on the third Sun- 
day before Shrovcfunday, and endureth till eight dayes after 
Eafter. 

(6) ^arefine.'] %<2^r<5rf^/««beginneth the firft Sunday in Lent, [266] 
and endureth all Lent. 

(7) Et ceo priale roy as e<ve/gues,] Faire and good words many 
times further, but never hinder any good work. 

How the can on abovefaidtooke no place in other adlion snot named ' 
in this adl fif yon obferve the times forbidden by the canon) is ma- 
nifell by our bookes, and common experience in all ages fince the 
' making thereof 



STATUTUM DE BJGAMIS. [267] 

Editum anno 4 Edw. I. 



IT is called Statufum de Bigamis of the fift chapter of this 
parliament, wherein thofe that be higami^ are barred of the 
privilege of clcrgie. 

J N prafentia venerabilium patrum T N the prefence of certain reverend 

quorundam epifcoporum Anglia^ et fathers, bifliops of England, and 

alioru^n de confilio regis^ recitata fue^ others of the king's council, the confti- 

ruiit conjiitutiones fubfcripta:^ et poji* tutions under-written were recited, 

modum coram domino rege et conjilio and after heard and publiflied before the 

fuo auditee et publicata^ quia omnes de king and his council, forafmuch as all 

covjilio^ tarn jujiiciarii', quam alii con^ the king's council, as Well juftices as 

cordavcrunt (i), quod in fcripturam other, did agree diat they ihould be 

redigerentur ad perpetuam memoriam^ put in writing for a perpetual me- 

et quodfinniter obferventur. mory, and that diey fhould be ftedfaft- 

lyobferved. 

Here may you obferve the ancient order of proceeding in par- 
liament for paffing of billn ; firft a feledl committer of certain 
bilhops, barons, and fome of the commons, with the judges af- 
fiftanis (who after are exprefly named) exprefled here under thefe 
w^rds, et aliprum de confilio regis (for at this time the lords' and 
commons fate together) and after the committee of both houfes 
i)»d refolvcd hereupon, then to report it to the whole councell here 

IL Ii^sT. X exp/efied 
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expreffed ander thefe words [atuiit/e et publicata :'\ whicb order 
in the feverall houfes is continued to this day. 

Shard beholding the manner of the penning of this aft, was of 
opinion that it was no ad of parliament ; but the contrary is holden 
by many exprclTe authorities both before, and sAer him. And. 
thefe words in the firft chapter {Concord^ eft per jiftciarios et alios 
fapkntes de conjilio regni^ do prove it to be by authority of parlia- 
ment, for conjtlium regni, is the lords and conmions, legally called. 
commune ccnjilium regni, 

( 1 ) i^ia omnes de ccnjilio, tamjujUciarii, quam alii conccrdanjeruntt 
&c.] And becaufe this was done by the advice of the jullices, and 
was but. a declaration of the common law concerning aid prier of 
the king, and warranties, as by the words of the a6l it appeareth^ 
therefore they are inferted into the aft with this addition, ^i con- 
fuetudines et ufiim judiciorum baSlenus hahuerint ; and fir Ralph de 
Hengham was chicfe juftice of the kings bench, and fir Thomas 
de Weyland chiefe juftice of the court of common pleas at this 
parliament. 



[2&8] 



CAP. I. 



T\ E placitis ubi tenens exctpit^ quod 
fine regi refpondere non poffit: 
concordatum efl perjtifiiciarioSj et alios 
fapientes de conjilio regni domini regis 
(l), qui confuetudines et ufi/m judi- 
ciorum hadienus habuerunt ( 2 ), quod ubi 
feoffamentum fa6ium fuerit per regew^ 
et charta fuper hoc confe^la^ tantumfe 
habeat^ quodfi alia perfona per corfimile 
feoffamentujn et confimilem chartam te- 
neretur ad warrantiarn^jiifticiarii ul- 
terius procedere non potuerunt {3), 
nee hucufque procejferunt^ nififuper hoc 
praceptum a rege habuerint (4), ncc 
videre pojfunt quod procedere po£int. 



r;ONCERNING pleas where the 
tenant excepteth, that he cannot 
anfwer without the king; it is agreed 
by the juftices, and other learned men 
of our lord the king's council of the 
realm, which heretofore have had the 
ufe and practice of judgement, that 
v/here a fcofl'inent was made by the 
king with a deed thereupon, that if 
another pcrfon by a like feoffment and 
like deed be bouiiden to warranty, the 
juftices could not heretofore have pro- 
ceeded any further, neither yet do pro- 
ceed without the king's commandment 
had therefore, neither can it be thought 
that they n^.ay proceed. 



(a H. 7. IX. 5 H. 7. 16. H. 7. 15. ic H. 7. 10. Fitz. 
X Roll 288.) y / > / 



Proccd. 5, 6. Fitz. TravcrC 41, 



Inter leges Irsey 
aa. Dom. 727. 




(l) Perjufliciarios, it alios fapientes de co)}Jil!o rcg^ii domini regis, '\ 
Here was ufed the ancient forms of parliumeius, when the a6ts 
were Rex ex confilio fiipientimu ^V. 

At a parliament holden by king Ina?, <7/.v;o domini 737. the fla- 
tutcs began thus, J"^© Inas Dei benejicio lexjiiafu et inftituto Genredi 
patris mei, Hedd^e et ErkeU^aldi cpi/copaim tncorum, cmnium fena-^ 
t^nim meorum^ et nattc piajorttnt/apientum populi tmiin mo gna Jer varum 
Dei frtquentia, fcfr. Here is the parliament eypreiTsd, as it con- 
linucth to this day. 
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Has igo Aluredus rex fanSiiones in unum coUegi, ^c. mult a tamen Inter leges Ala* 

eua nobis minus commoda 'videbantur ek ton/ulto partim antiquanda, "'*' '^^'^^ *^°° 
1 ,. . , "^ ' '■ dom. Qoo. 

partim tnno^anda curavt, ^ 

And again, H^ec font fenatus cdn/ulta ac inftitUta^ ^c, quae ^fa^ 
pientibus recitata fapiusy atque ad communem regni iitilitatem ampli^ 
foata/unt» 

Decreia aSlaque feint hdec omnia in cekbri Grantaleano concilio, cut Inter leges M^ 
Walftunus interfuit archiepifiopuSy tt cum eo optimates et fapientes ab thclftani, anno 
JEthelftano e'vocati frequentijjimi \ this is that Grandcellier in Cam- ^°'°' 94©. 
bridge 'iliirey of which the poet faid. 

Ohm Grantafuit multis urbs inclyta rihns^ 
Nunc etenim magnum nil nifi nomen habet. 

And that great parliament Which Etheldred held, is Called y^- Inter leges B- 
pientum confiliumi and more of this kinde might be remembred. theldredi, anno 

(2) ^i confeittudines et ufeim judiciorum hadenus habueruntS\ For °** '°^ 
of ancient, and at this time many of the nobility and of the clergie 

were expert in the laws and cuftomes of the realm,, and had ju- See the firft part 

diciall places, as partly hereby, and more at large may appear in o^ f^e InftUutes; 

the firft part of the Inftitutes. ^^^' 534- 

(3 ) Tantum fe habeat, quodfi alia per/ona per confemiU feoffamen- 3 h. 6. 56. fie 
turn et confimilem chart am teneretur ad <warrantiam, jufiic* ulterius adjudicator 
procedere non potuerunt,'\ By this branch, if the king give lands tempore E»i. 
with claufe of an expreffe warranty, yet the patentee, &c. fhall [ 269 J 
not have or recover in value againft the king, without fpeciall 

words that the king fhall yeeld lands in value upon evidiion, &c. 

and neverthelefle, in that cafe he fhall have aid of the king by the « 17 e. 3. 12. 

generall purview of this law, for it is for the honour of the king, H.6E.i.Rot.i. 

that he aid the patentee with any records or evidence that he hath [" ^«nc' Wallia. 

for maintenance of the eftate which he hath granted and warranted e\^ '^i/a '^ 

to him. * But if the king exchange lands with another by this 3, ^ j^^^/ ^' 

warranty in law, the king is bound to warranty, and to yeeld in 

value, and fo it was adjudged, Hil. 6 E. 1. in communi banco Rot. 2* 

William Brewfes cafe, Wallia. 
^ •* If the king give lands to one in fee, by this word dedi, this £ - - - | 

bindeth not the king to warranty, and yet the patentee fhall have 26 E^ 3. 58. 

aid of the king by the letter of this branch, becaufe in that cafe 31 Afl'.a. 7E.3. 
another perfon fhould be bound to warranty by this word dedi : 7« 39^-3' '*• 
and fo it is, albeit the tenure by the patent is to hold of the chief 7 ^; 4- 43- 
lords. ' "^ xlnttt 

^ If it appear to the court, that the letters patents, or other 4 h. 6 29/ r 
caufes of aide prier be void, againfl law, or infufficient in law, no 7 H. 6. 36. 
aid fhall be granted, for the l.iw will not iuifer thofe things to be 
aided or maintained by the countenance of law, which appear to 
the court to be void, againfl law, or infuMicient; ubi lex aliquem 
cogit ojlendere caufam, mcejje eft quod caufeifetjufta et legitimd^ 

** And according to former authorities of law, fo was it adjudg- 
ed 43 Eliz. in Foxleys cafe, and that aid prier ought not to be Coram rege Rot. 
ufed for delay of juftice, fee notable and ancient records j and t^Coram luft^' 
\^\\tx& feoffamenni?n and charfa mentioned in this chapter mull ad AlT.in Corn' 
be taken forlawfull feoffments and charters, as in other cafes. 'dc Soff, Radul- 

* And as it hath been faid in the cafe of aid prier, (o it holdeth phus dcMoun- 
in all points, in the cafe when the tenant or defendant pray eth ^"'"^ *^°"^ 
not in aid, but a writ de domino rege inconfetko is brought and di- e p^a^fch. loE. 1. 
ifdted to the judges; if it appear to the courts that the caufe is Cora rege Rot. * 

X 2 not 86. Wiltih. 
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Tr. ] 1 E. 3. Co- not available or fufficient in law, the court ought to difellow the 

""* 1^* ^^ ^^^^* ^^^ ^^ proceed in the caufe ; and if the caufe appear to the 

i^ E. 3!a4,44» ^^^^^ to be juft and lawfull (as in our books it appeareth to be, and 

a2 E. 3. 6.' * not brought for delay) then the judges ought to furceafe, &c. and 

15 E. 3. 4S. fo it was refolved, Mich. 34 & 35 Eliz. tn communi hanco^ between 

aR. 3. 13. tit. Giles Blofeild pi* in ejeilione firmte of the demifc of Reighnold 

Ardc ic ny 3^ ^^^.j ^^ j^^^^^ plaintife, and Thomas Havers farmor of the earl of 

7. i7*f!n[ B. Arundell defendant, of the mannour of Winfarthinge in Suffolk. 

153. f. & 154. ^ Upon the aide prier, or writ, the award is quod tenens Ji<ve de^ 

d.c. Regift.aao, fendens fequatur penes dominiaif regent , and the tenant or defendant 

fV* J* A^**** 9« ought to remove the record into tJie chancery, and in cafe of the 

Bcclfngf. cafe! ^^^^ /'*'^'* ^^ P'^^ ^^ °°^ P"' without day. 

' Lib. 9. U. 16. (4) Niji fuper hoc praceptum a rege habuerint,'] This praceptum 

Anna Bedingf. is by the kings writ of procedendo j whereof there be two forts, t^/jt. 

cafe. 10 E 3.61. ifi loqtiela et ad judicium \ for the kings commandments injudicial! 

i*R^T/ ^ proceedings are ever by writ, according to the courfe of the com- 

&c.?.'nb.T53, "'^^ ^^^> whereof you may read in the 8 Regiller, F. N. B. and 

&c. a6E. 3. 58. our books ; and which writs the king, ex meriio jufticiaj in due 

12 H.4. 18. time ought to grant; for the king himfelf by the great charter is 

II H. 4. 72. prefumed in law to iit in court, and to fay iVa/// <uendemus, nulli ne-. 

q^H, etVo', gaifimus,. nfel differemm jufticiamy njel re£iiim\ but if a title doth 

i2H.6*.Proc.9. appear for the king to the pofTeffion, then no procedendo (hall be 
Pieri.Mar.ioi. granted. 

4 Eli. 209. 

9 Eliz. 256. 15 Elia. 320. 



[ 27Q ] C A P. II. 

TN certis autem cofihus^ utpote ubi A ND it Teemeth alfo, that they 

7'ex confirmavcrity vel raiificaverit could not proceed in certain 

( 1 ) foBum aUcujus in rem alienam^ cafes, as where the king hath confirm- 

velre?n alia nam alicui concejferit^ quart' ed or ratified any man's deed to the 

turn in ipjo ejl (2), vcl ubi charta pro^ life of another, or hath granted any 

fertur^ quod rex tenemenf aliquod red^ thing as much as in him is, or where 

diderit^ nee daufula aliqua in ea conti* a deed is (hewed, and claufe con- 

neatur^per quam warrantizare debeat taincd therein, whereby he ought to 

(3), <?/ in confimilibus cafibus^ non erit warrantize: and in like cafes they 

fuperfedendum occaftone confirmationis^ " fhall not fiirceafe by occafioi> of a 

raiificfrtionis, concej/ionisy feu rcddi- confirmation, grant, or furrender, or 

tionisy aut aliorum confimilium^ quin other like, but, after advcrtifeinent 

pojjquam hoc regi fuerit oj^enfum^ fine made thereof to the king, they fliall 

dilcticne proc^datur (4). proceed wiihout deky, 

(Ran. 27.) 

$0 Aff. p. 5. ( j) U^i jrex confirma'umt, <vel rafifica<v^il,'\ Mere be tin ee cafes 

\^k^^P' ^ where aid, &c. ought not to be granted of the king, nor the court 
\< H. 6. c6, fufCeafe by force of a writ de dctniito regt inconfidto : whereof the firll 
9H.6. ^I^c. "i when the khig coniirms or raufies,^&c. which mull fo be un- 
derftood, when the coi^xmation givcth no ellate, and if it giveth 
any cftatc, where no rent 0^ fervice is rcfcrved, or where in like ^ 

cafe 
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cafe (as hath been faid) another perfon were not bound to war- 
jranty ; but if ' a rent or fervice be referved, and by the dftion ' ' 
brought (if the demandant prevail) the rent or fervice Ihould be 
defeated, then there is good caufe of aide prier^ Sec. or if a com- 
mon perfon were in that cafe bound to warranty, then is the con- 
firmation in nature of a feoiTment, and within the firft chapter : 
what hath been faid in cafe of confirmation, the fame hold^th in 
cafe of releafc. 

(2) j4Iicui concej/ertt, quantum in ipfo iji,'\ Here is the lecond cafe 
where no aide ought to be granted, for the king granteth but his 
own eftate without any warranty. 

(3) ^^^ ^^x tenement um aliquod reddiderit^ nee clutifula aliqua in 
ea contineatur, per quam njnarrantiT^are debeat, &c.] This is the third 
cafe where no aide (hall be granted, in cafe of a reflitution. 

(4) Pofiquam hoc regi fuerit ojlen/umt fine dilatione procedaturJ\ 

Here fome have fuppofed, that in thefe three cafes aide fhould be a H. 7. 7, 8. 

granted, but by force of thefe words, that no fearch (hould be 39^ 3' ^^> ^l* 

granted, wherein two errours be committed: i. That aide fhould 

Be granted, which is againft the exprefTe letter of the Hatute, non 

erit fuperfedendum, l£c, and againft the book of 39 E. 3. nbifitpra, 

2. That in cafe oiaide prier of the king, or of the writ de domino 

rege inconfulto^ no fearch ought to be granted, but onely in a pe- 14 E. 3. ca. 14. 

tition of right. 9 E. 4; V- I^'»er* 

And if aid had been in any of thefe three cafes erronioufly '5 £"*• 3^0. 
granted, the tenant or defendant Ihould. have a procedendo fine di- 
latione ^ that is, without delay, and of courfe^ which is the fenfe of 
fh^fe words. 



GAP. III. [ayi] 

T\ E dotibus muUerum ubi aliqui cuf- f^ ONCERNING the endowment 
todes hareditat* maritorum Juo^ of women, where the guardians 

rum cujiodias habent ex dono vel con- of their hufbands inheritance have 
cejfione regi s^ five cujlodes rem petltam wardfliip by the gift or grant of the 
Uneant^ five haredes didlorum tene- king, or where fuch guardians be te- 
?nentorumvocentur adwurrant\fiex- nants of the thing in demand ; or if 
apiant^ quod fine rege rejpondere non the heirs of fuch lands be vouched to 
pojftnt^ non ideofuperfedeatur^ quin in warranty, if they fay that they cannot 
loquela prcsdi6i\ prout jufiwn* fuerit^ anfwer without the king: they fhall 
procedatur, not furceafe upon- the matter there- 

fore, but fhall proceed therein ac- 
cording to right. 

(Fitz. Aid de Roi, 11, 12. 17. 30. 34. 37, &c.) 

This flatute having not been put in print untill towards the lat- 8 E. 3. 15. 18 B. 
ter part of the raigne of H. 8. and thereby, as it fcemeth, not 5* 3^» v?\^' 
commonly known ; there have divers aide prayers been graunted ^^f\\^%, ^* 
diredly againll both the points of the purview of this flatute, as 46 e! 3*19. 
well when the writ of dower hath been brought againll the kings 13 R. a. brc. 

X 3 grauntee ^^- xiH.4. 
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grauntce or commitiep, as where the heire came in as vowchee 
m his cuftody; and the like rule Brian gave in 4H. 7. but when 
juflice Townefend remembred him of this ftatute of Bigamis, the 
aide was over ruled. 

And at the parliament holden in 18 E. i. an aft is in the par^ 
liament roll thus entrcd, ^od 'vidua recipiant dotem de terris in 
cufiodia regis exifientibus^ dcminus rex pracefit jufticiariis de banco^ 
quod <vidua poft mortem ^virorum fuorum pet ant dotem /nam, C5ff. et quod 
in placitis iliis procedant fecundum communem legem regni, et quod par • 
tibus faciant debitum jufiici^e complement i^m* 

So as feeing the letter of this chapter of 4 E. i. extends but 
where the king hath graunted the cuftody over, or where the heire 
came in as vowchee, this ad of 18 E. 1. made about fourteen 
yeares after, addeth, that thefe widowcs (hall recover dower againft 
the heire in the cuftody of the king, where the king graunteth 
not the cuftody to any, but keepcth the lands in his owne hands, 
-And 1 am vciily perfwaded, that feeing the graunting of aide, 
where no aide was grauntable, was not any error (whereby the 
judgement might be revcrfed) fome judges either for that caufe, 
or for feare, have graunted aide of the king in many cafes, where 
it was not to be graunttd by law, and the rather, for that in an^ 
cieni times aides of the king were little or no delay at all ; for 
writs of procedendo were fpeedily graunted, whereas of later times 
aides prayeis, and fpccially writs de domino rege inconjulto are ufed 
pieerly for delay of juftice, and that for no fmall time. 
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7^ E ptirprejturis ( 1 ), feu ' occupa- 
t ion ft us (2) quihufcunque fa^is 
fuper regem^Jive in Itbertatikusy five 
alibi (3), Ccncordatum eji quod tern" 
pore regis H. diffinitum erat et con- 
cordat*^ quodubi occupatores fuperjiites 
fuerint (4),r^A- de piano rejumat * (5) 
fibi rem taliter cccupatam de manibus 
cccupantiumy qucd etiam de cater in 
regno obfervetur. Etfialiquis de hu- 
jujmodi refumpiionibus conquer atur 
(h)^prout jujlumfuerit^ audi atur f 
• [272] 



(CONCERNING purpjeftures, or 
any manner of ufurpations, made 
upon the king within franchifes, or 
clfewhere, it was agreed and deter- 
mined in the time cf king Henry, that 
where fuch ufurpers were living, the 
king ftiould refeife of new the land fo 
ufurped out of the bands of the ufurp- 
ers; the which thing alfo fhall be 
from henceforth obferved in the realm; 
and if any do complain upon fuch re- 
feifers, he fhall be heard like as right 
requircth. 



17 r. 2. cap. 13* (9 Rep. 16. Fitz. Do\ver, 169. 17 Ed. %. c. 13 ) 

This aft is tut a confirmation of a former ftatute made in the 
raigne of king H. 3. 

(i) De purprej^uris.] Purprejiura commeth of the French word 

purprife, or pourpris, which fignifieth an inclofure or building, and 

in leg all underftanding fignifieth an incrochment upon the king, 

fi^iier u^on part of the kings demefne lands of his crown, which 

' ' ' are 
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are accounted in law as res fublicai et /emper fa'vorabile fuit in omm 
repuhlica principis patrimonium\ or in the high- way es, or in com- 
mon rivers, or in the common flreets of a city, or generally when 
any common nufans is done to the king and his people, endea- 
vouring to make that private, which ought to be publique, which 
Glanvill very aptly defcribeth in thefe words, Dicitur autem pur* Glanv.U.9.cip. 
prefiurUi 'Vil porprejiura proprie, quando aliquid fuper dominum regem "• 
injufte occupaiury ut in dominicis regis ^ fvel in 'viis publicis obftruQ^^ 
fuel in aquis publicis tranfverjis a reSo cur/u, 'vel quando aliquis in ci- 
fvitate fuper regiam plateam aliquid- adificando occupa'verit, et gene* 
raliier quoties aliquid ft ad nocutnentum regii ienementi, 'vel regia 'viay 
vel ci*vitatis* 

It was an article of the eyre before this aft to enquire De pur^ Cap. Itineris, 
frefturis faSiis fuper dominum regem, five in terra, fpve in mari, five 
in aqua dulci/five infra libertatem, five extra. 

It appearcth aUo by Glanvill, that there be alfo purpreftures 
done to fubjefts, but this chapter treateth onely of purpreftures 
done to the king and his people. 

(2) Sen occupationibusP^ Here iKcupationes are taken for ufurpa- 
tions upon the king, and it is properly, when one ufurpeth upon 
the king by uiing of liberties and franchifes, which he ought not 
to have: and as an unjuil entry upon the king into lands or tene- 
ments is called an intrufion,-fo an unlawfnll ufing of franchifes or 
liberties is faid an ^pfurpation, but occupationes in a large fenfe are 
taken for purpreilures, intrufipns, and ufurpations. 

(3) Sen in liberiapibus^ five alibi, '\ That is to fay, within li- 
berties, or places that have franchifes, or priviledges, or without. 

(4) Vbi occupatores furperftites fuerint,'] This was a law of 
great equity, for it extended not but to the wrong doers them- 

(5) Rex de piano refumat,"] That is, may clearly refeifc. But 

this is to be intended upon due conyiftion, for fo faith Glanvill, Glanv. ubi fu^ 
Et qui per juratam ipfam allquam hujufmodi fecijje purprefturam con- P"^*' 
viSlus fueritj in mifericbrdia domini regis remaneat, t^c, et quod occu-^ 
pavit, reddet, 

(6) Et fi aliquis de bujtifin* refumptionibus conquer ntur, l^c,'\ And 
yet fuch refeiiures ihall not be finall, but the party grieved may 
^gmplaine of fuch refeiiures, Et prout juftum fuerit, audiatur. 
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JT^ E bigamis ( I ) qtios, dominus papa 
'^^ in conciliofuo Lugdunenft ( 2 ) omnt 
privilegio clericali privavit^per conjti^ 
tutionem inde editarriy et unde quidam 
pralati (3) illos qui effeSli fuerant bi- 
garni ante pradiSlam conjlitutionem^ 
quando de^elonia retiati fuerunt^ tan-- 
quam clericos exegerunt fibi liber andos : 
concordatum eji et declaratum coram 
rege et conciliofuo^ quod conjlitutio ilia 

intelli" 



(CONCERNING men tw^ice mar- 
ried, called bigami^ whom the 
biftiop of Rome, by a conftitution 
made at the council of Lions, hath 
excluded from all clerks priviledge, 
whereupon certain prelates (when fuch 
perfons have been attainted for felony) 
have prayed for to have them delivered 
,as clerks, which were made bigami 
before the fan^Q coiiflitution j it is 
X 4 agree 
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intelUgendaJit (+), quod Jive effeSjtifue^ 
rintbigami ante pradiSfam con flit utio- 
nem-i five poji^ de cafero non liber entur 
pralatisy immofiat eh jufiicia ficut de 
laicis. 



Mirror, ca. 3. 
de except, de 
Cleroy. 

Britton,fo. ii.b. 
Fleta, li. I c. 32. 
IX H. 4. xo. 
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agreed and declared before the king 
and his council, that the fame confti- 
tution (hall be enderftood in this wife^ 
that whether they were bigami before 
the fame conftitution, or after, they 
fliall not from henceforth be delivered 
to the prelates, but jufHce fliall be 
executed upon them, as upon other 
lay people. 

(Altered by x Ed. 6. c. 12. Raft. 106. x Jac. i. c. 11.) 

(i) pe higafnis.'l Bigamus is he that either hath marled two oc 
more wives, or ihat hath marled a widow, as it appcareth in the 
ftatutes of iS £. 3. cap. 2. i £. 6. cap. 12. 

(2) Concilium Litgdunenfe, &c.] The conftitution here mentioned 
is in thefe words, Altercationis antiqua duhiuin pr^gfentii declara^ 
tienis oraculo decidentes bigamos omni prinjilegio clericali declaramus fffi 
imdatosy et coertioni fort fecularis addi^oSf confuetudinc contraria mn 
qhjiante ; ipfis guoque anathemate probibemus defer re tonfuram^ *uel ha^ 
bttum clericalem. 

This conftitqtion is hereafter in this chapter explained. 

This councell was holden at the city of Lyons in France, Bo« 
nifacius the eight being pope. 

At the councell cf l^yons, Britton and Fleta fay, at Latcr.^.n 
faith Bia^lon, the pope endeavoured to take away the prefcnta- 
lions from princes and lay patrons to prcfent by laps, for that the 
conftitution faith, ^od collatio beneficii ejl res fpiritualis^ et cditer 
credcnies cjfcnt hcereticiy l^c, and the common law faith, that a pre- 
fentation to a benef!ce is temporal!, and fo it is declared by divers 
a^s of parliament. 

At this councell after fix^ moneths the diocefan (hall prefent: 
tlie Regilter faith, that to prefent by laps was diocefunis fpecialiur 
induhum after fixe months, and yet if after the Hxc moneths the pi- 
tron pre.^cnt before the diocefan collate, he ought to receive his 
clerk, notwithilanding the geperallcoijncell. 

But when the kings turn came to prefent jure corcna by laps, 
the Regifter faith, Nullufn tempus occurrit. rcgi ex conjuetudine hac- 
tenus obtent* in regno Atiglia^ fo as the councell did not hinde tl.e 
right of the king, nor could the diocefan prefent by laps untiil it 
wsis ei indtiltwn ; that is, ontill it was allowed to him by con fen t 
of the rcalme with fuch limitations and reffridljons, and with bind- 
ing him in many cafes to give notice, as was thought juft and rea-, 
fonable in fubjeds cafes, for the better fervice of God and inflruc- 
tion ci* the people. But the king, who is fupremtu dcminus^ Jofeth 
not his prefcntaiion by any laps at all, the faid ^bnftitution not* 
withftanairg. 

(3) Unde quidam pr^latiikz,'\ Certain prelates did interpret 
the faid generall councell to extend Onely to fuch as became bigami 
after the councell, and they challenged fuch clerks, as were bigami 
before that coancell, when they were arraigned for felony, and re- 
quired to have delivery of them. 

But hath the parHatnent power in thefe cafes to makedeclara- 

liotls? yea, and in greater, for by authority of parliament it wa« 

7 . declared^ 
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declare4t that UrBail the twelfth was duly eie£led, and ought to 
be accepted pope ; the truth is> that the cardinals forfook Urban* 
and accepted Clement the feventh, therefore it was enafted that 
all benefices and potiefiions of cardinals rebels within England 
ihould be feifed> Sec. 

This fchifme between thefe two popes continued 3^ years, till 
the councell of Conftance, one curfing and warring with another, 
in fo much, that by reafon of this fchifine, above 200,00a Chrif- 
tians were miferably (lain, this Urban drowned, five cardinals flew 
the bifhop of Aquitane, gave authority to Spencer biihop of Nor- 
wich againft Clement the anti-pope. 

(4) Concordat urn eft et declaratum coram rege et amcilio fuo quod 
ccnftitutio ilia i)ttelligendafitA Here the king by advife and conn- 
fell of his high court of parliament doth expound and explain this 
conftitution made at thp faid generall councell, and dedareth where 
clergy (hould be taken away in refpcdl of bigamy. 

And this interpretation of the parliament was againft the prac* 
tife of the prelates, as before it * appeareth, and contrary to the 
cuftome before ufed, as by the conftitution it felf appeareth. 

But the true caafeof this declaration by ad of parliament was, 
that feeing the judges of the common law were judges of allow- 
ance or difallowancc of clergy to him that was arraigned of fe- 
lony, and that the faid conftitution tooke away the priviledge of 
clergy, and by confequent the life of man, the judges, before they 
allowed of the faid conftitution, would have it declared by authority 
of parliament. 

This law to deprive men that were bigam of the priviledge of 
their clergy was complained of in parliament, in 51 E. 3. and by 
king E. 6. in the firft year of his raigne wholly abrogated and 
taken away. 

It fell out at this councell of Lyons mentioned in our adl (as 
our hiftories report) that the popes wardrobe in that city (where- 
in was that deteftable charter which king John made to the pope 
to bring the crown of England in fervage to the fee of Rome) 
then was wholly confumed with iire ; a divine and fiery revocation 
of that moft unjuft and forcelefle charter, as was unanimoully re- 
folved both in parliament and elfewh^re. 
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CAP. VI. 



T N chartis autem uht continentur 
(dedi et concefji tale tenementum 
fine homagio ( i ), veljine claufula qua 
continetwarrantiam^ et tenend* de dona^ 
t-orlbus et haredibusfuis {2) per certum 
fervitium) cdncordat^ eft per eofdem 
jftfticiar^ {'^)^quQddonatQres ^t haredes 
Jul teneatliur ad warrantiam. Ubi 
autem continentur (dedi et concejji^ ^c.) 
tenendum de capitalibus dominis feodi^ 

aut 



T N deeds alfo where is contained 
dedi et concejji tale tenementum 
without homage, or without a claufc 
that containetn warranty, and to be 
holden of the givers, and their heirs, 
by a certain fervice ; it is agreed, that 
the givers, and their heirs, fhaJl.be 
bounded to warranty. And where is 
contained dedi et concejji^ &c. to be 
holden of die chief lords of the kcy or 
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aut de alfisj qttam de feoffaUrihus^ vel 
bandibus futSj nulh fervitio fthi r/- 
iento^ fine homagh ♦, vel fine diSia 
eUnifula warrantiaj hatedes fiii 
mn ieneantur ad warrantiam. Ipfe 
tamenfeoffator in vitafiia (4) ratione 
doniproprii tenetur warrantizare (5). 
PradiSi^ autem con/1 iiutiones edit^ 
fuerunt apud fVeflmonafterium inpar" 
Uamento pofi fejtum San£ii Michaelis^ 
anno regni regis E.filii regis H. quarr- 
fo, et extunc locum habeanU 



of other, and not of feoffors, or of 
their heirs, rcferving no fervice, wither 
out homage, or without the fore- 
faid claufe, their heirs (hall not be 
bounden to warranty, notwithftanding 
the feoffor during his own life, by 
force of his own gift, (hall be \^omi 
to warrant. AU thefe conftitutions 
aforcfaidwere madeatWeftminfter,in 
the parliament next after the feaft of 
St. Michael, the fourth year of the 
reign of king Edward, ion of king 
Henry ; and from that time forth they 
fliall take effedt. 



(Djer 15, %%i, I Kcp. i. i. 3 Rep. 5S. 4 Rep. 8z. 5 Rep. 17. 8 Rep. 51.) 



There be two branches of this a6l, and two confequcnts therc- 
iipon> the.firft branch is, that where ^jV/// is contained in a deed 
(albeit there be no other warranty) to hold of the donor and his 
heircs (as at the making of this ad, 'viz, in 4 E. i , a man might 
have done) there the feoffor and his heires had beene bound to 
warranty, and this was the common law ; for where dedi is accom- 
panied with a perdurable tenure of the feoffor and his heirs, there 
i/edi importeth a perdurable warranty for the feoffor and his heires 
Clani. 1. 7. c. 2. to the feoffee and his heirs ; and herewith agreeth Glanvill, Tc- 
nentur autem h/eredes donatoritm donaiiones et res donatas ficut ratio^ 
nabiliier faBa funt^ illis quibus faSIit funt, et haredibus ftdi fwar- 
rantizare. 



Bradlon, lib. 
Ibl 388. b. 



31 Et I. Vo^jr. 

chcr 290. 

20 E. 3. Count. 
6t garr. 7. 
31 E. 3. Vow. 
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Cher 290. 

6 E. 2. Vowch. 
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And Brafton herewith agreeth faying, Et fciendum eft quod ad 
omnes chartas de fimplici donatione competit tenenti '-warrantizatio, et 
tencntur donatofes et eorum haredes ad ivarrantiam, fi bora congrua, 
et modo debito cum pr.ofecutione compeienti 'vocati fuer* ad txjarranticmt, 
ftifi forte in chart a de feoffamento contrarium exprimitur. And in 
thofe dayes regularly the donee did hold of ^e donor, unleffe 
there were a fpeciall limitation to the contrary. And when the 
feoffemcnt was made by this word [^dedi'\ to hold of the donor and 
his heires, then he and his heires are bound to warranty. 

The confequentis, that although there be an expreflc warranty 
contained in the deed, yet that taketh not away the warranty that 
is wrou[!;ht by fc;rce of ^4, hut the fecffee may take advantage 
cither of the one, or the other at his plcafure. 

The fecond 'jranch is, that where P.cdi is contained in the deed, 
to hold of the chiefc lord, and not of the feoffor, .there, although 
there were no other warranty in the deed, the feoffor (hall be bound 
to warranty duiing life. l>ritton faith, $i le purcha/ar foit del done 
challenge in fa feifitii fi ert U donor tenu de garranter auter Jon done 
tant come il 'vi'vera, tout ne foit a ceo oblige per efpecialtie de efcript 
tout face le purcbafor de ceo homage a outer que al donor, ficome al chief e 
Seigniour. 

If the gift be made to hold of the chiefe lord of the fee, then 
dedi bindes none to warranty, but him that made the gift. 

And it is to be known that ftnce the ftatute ox quia empferes^ 
18 E. I. ^c feoffee in fee fimple dcth hold of the chicfe lord, and 

therefore 
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therefore at this day in that cafe the fepfFor is onely bound to 
warranty during his life ; but if a man at this day give lands in 
taile by the word dtdi, the donor and his heires are bound to war- 
ranty ; and fo it is of a leafe for life, rcferving a rent, though it 
be without deed. 

The confequent hereupon is, that albeit there be in this cafe of 
the fecond branch an expreffe warranty, the feoffee may take ad 
vantage of the one or the other, as upon the firft branch hath been 
faid. See for this Nokes cafe abovefaid. 

(i) 5/W homagio,'] The law was generally holden in thofc 
dayes, that homage being parcel! of the tenure referved to the 
feoffor and his heires, imported a warranty to the feoffee and his 
heires, and fo much is implied by theie words in this adi, Jine bo" 
magioy that is, without any warranty by reafon of homage, but that 
was ever intended, fo long as the tenancy continued • by defcent 
in blood of the £rft purchafer, for if the tenement were tranf- 
ferred out of his blood by feoffment, or any other tranflation, in 
that cafe the tenant fliould vouch his feoffor or his heirs, if he had 
any warranty, but not in refpedl of the homage : and that this was 
the ancient law, appeareth by G Ian vile, who. faith. Si aliquis alieui 
dona'verit aliquod tenementum pro fernjttio et homagio /uo, quod poftea 
alius *ver/us turn dirationaverity tenebitur quidem domiuus tenementum 
id ei ivarrantizare, *vel competens excambium ei reddere* Secus eft 
tamen de eo, qui de alio tenet feodum fuum ficut bareditatem fuamy et 
undefecerit homagiumy quia licet is t err am illam amittat, non tenebitur 
dominus ad efchambium ; and this is fignified in the doing of ho- 
mage, Homagium Ji dominus recipere <voluerity tunc in fgnum 'war-' 
rantia acquietationis et defenjtonis manus tenentis infra manus fuas te- 
nere debet, dum tenens profert 'verba bomagii. And this day it 
holdeth in cafe of homage aunceftrell. 

(2) De donatoribus et baredibus fuisJ] So it is if a body poli- 
tique or incorporate had by deed, wherein dedi was contained, 
infeoffed another to hold of him and his fucceflbrs, this had created 
a like warranty, as in this adl is mentioned. 

(3) Concordatum eft per eo/dem jufticiarios,'] That .is (as hath 
been faid before) enabled according to the advice, and refolutioii 
of the juftices. 

(4) Jpfe tamen feoffator in 'vita fua,] The letter of this ad ex- 
tends but to the feoffor upon a feoffment made, but if dedi doth 
enare by way of releafe or confirmation, it importeth a warranty 
during the life of him that makes the deed ; fo it is if a reverfion 
cxpeftant upon an eftate for yeers, life, or in tail be granted by 
this word dedi, and attornment had, here dedi doth import a war- 
ranty, though the ftate paffeth not by way of feoffment ; fo it is 
of a jent, of ^n advowfon, or the like. 

Brafton faith. Si vero cbarta fuerit de conjirmatime, non fequitur 
inde 'warrant izatio, nifi in fe continea^ donationem\ ut Ji dicatur, 
do, et confirmo tali et baredibus fui^^^c. If 3. man by dedi 
Ictteth land for life, by this the leffee fhaJl vouch the leffor (though 
the reverfion be granted away) and yet the leffor is not properly 
feoffator, 

(5) Ratione doni proprii tenetur <warrantizare.] Albeit in two 
places before in this ait dedi et concejjt are coupled together, yet 
thcfe words ratione d^ni proprii do appropriate the warranty to dedi 

oncly ; 



6 H. 7, 2. 
20 E. 3. County 
dc g^rr. 7. 
6B.3. II. «z 
Air. 52. x8£.3, 
8. 14H.6.25. 
6M.7.2. 10H.7. 
F.N.B. 134. h. 
5£liz. Dier I2Z* 
Nokes cafe, 
ubi fupra. 
Braa.l.5.f.389« 
Fleta,lu 6.0.23. 
Britton, fo. 170. 
The firft part of 
the Inftitntety 
cap. Homage 
Aunccft. itSt, 
141- 



GIanT.U.9.c«4* 
14 H. 6. 25. 



Vide the firft 
part of the lo- 
ftitutes ubi fup. 
3tE.x.yoacher 
290. 



BraA. ubi fapra. 
48 E. 3. 2. a. 
X4 H. 6. 25. 



II H* 6. 41. 
II H. 4. 4i« 
14 H. 6. 2 
6 H. 7. 2. 
13. 4* h. 



I: 



1 



ty^ Glocefter. 

onely ; and agreeable to this expofidon in oar books is the com« 
mon and conflant opinion of learned men at this day. 

39 E. 3. 26. Two jointcnants make a feoffment in fee by this word Mi, the 

one dyes, the furvivour fhall be vouched, and rendejr in value for 

ij H. 7. 13. the whole; for thougn the flate palTed from both, and die ftatote 
faith, raiione doni proprii, yet each of them did warrant the whole 
by this word dedi, ocherwife the furvivoar ought not to have yccld- 
cd the whole in value, as it hath been adjadged; and the reafon 
is, for that the heir of the jointenant that dieth cannot be boond 
by the warranty created by this word deiii. 

But if two jointenants make a feoffment in fee, with an ezprefle 
warranty for them and their heirs to the feoffee and fa^s heirs, and 
the one of .them dye, the fur vivour fhall not be voocked alone,, 
but the heir 9\£o of the other, and the recompence in value ihaU 
lye equally upon them ; but if the one of them have nothing, xktt 
other fhall anfwer the whole; for it is a maxime in law, ^uaiuto 
dt una et eadem re duo cmrabiles exiftunty unus pro infuficieutia aherius 
de integro otierahitur. But in the faid cafe of dedi, the furvivoar 
was onely chargeable with the warranty. 



^"sTATUTUM dc GLOCESTER- 

Editum Anno 6 Edw. I. 



THIS parliament was holden at GIocef!er bordering upon Wales, for the. 
better prefervation of peace in Wales, Lluellin prince of Wales, and the 
Welfh-men being a little before this parliament brought to quietneffe. 

TJNdugraceM, CC, IxvH, {l)ft del ralgne le royEd.fUsle r.oy Hinr^ 

vi. a Gloucejlre le moys Dauguji^ purview antenufme U roy^ fur amendcment 

defin rtualmey et pur plus pkiner exhibition de droit (p.^ ficonie le profit doffice 

demannde^ appelles les pluis difcreetes de pin roialme^ auxibicfi dcs grcinders come 



des meinders. EJlablie ejl et concordantmenl ordaincy que come mejme le roialme 
enplufours divers cafes ^ auxibien des franchijcSy cmne dauters chofeSy en les quels 
ley avant fallity et a ejchever les trefgrcves damages^ et les nient numerablts dif- 
berifonsy les quels icel maner default de leyfiji a la gent du roialme^ eit mejlier de 
divers fuppleiions de ley^ et die hovels purveiances : les ejlatutesy ordeinmentSj et 
furtfeyoTtces futs efcriptes de tout la gent de la roialme deformes foient firmement 
gardeSy cmne prelates^ countcesy haronsy et. outers del roialme clament daver divert 
franchifesy et les quels examiner^ ctjudger^y le roy a mefnies les prelate Sy counteesj 
baronSy et outer Sy avoit done jour. Purview e/ly et concordantment grante^ que 
les avautdits prtlatesy counteesy baronSy et outers eel maner de francbife ufenty ijjint 
que rien ne lour accrefer per ufurpatioriy ou occupotiony ne rienfur le roy occu-m 
pienty jefqtte at prccbein venue ceo roy per le countiey ou ale procheine venue des 
jujliccs errant Sy as common plees en niefine le countie^ oujejques le roy commands 

au^r 
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iiuUr chofe : Jave le droit le nj come il en voudra parUr^ fohnque ao fue H ei$ 
cmtenue en le brief e le roy. Et de ceofiient maundes brief es as vifiontes^ baii^es^ 
9tt aufers purcbefcun derhandani. Etfoit la forme del brief e change^ • fibnq-^^ h 
diverftie des franchifes^ les quels chefinn claime daver. Et les vifimtes f^r 
touts lour baillies ferront communement cryer^ ceftafcavoirc^ en cities ^ burghes^ et 
lilies merchandes^ et aylors^ que touts ceux que afcuns framhifes claimcnt over • 
fer les charters les predece^ors le roy^ royes Dengleterre^ ou en auter maner^ pn^enj^ 
devant le roy^ ou devant jujiices en eire a certaine jour et lieUj a monjlrcr quel 
manner de franchifes ils claimant daver-y et per quel garr ant. Et ks vifconts 
inefmes donques ferront illonq; perfonalmenty ou lour bailifes et minijlers a certifier 
le roy fur les avantdits franchifes^ et auters chofe s que celles franchifes touchent^ 
Et ceji crie deflre devant le roy conteigne garnifement dee iij. femaignes. Et in 
mefme le maner ferront les vifconts crier en oyer dejuftices. Et in mefme le ma^ 
ner ferront ils perfonalmenty ou lour bailifes^ et lour minifters^ a certifier lesjttf-' 
iices de tiel maner de franchifes^ et des auters chofes que celles franchifes touciexa, 
Et cefi crie conteigne garnifement de quarante jours^Jicome le common fummms 
contient: iffint que fi la parti e^ que claime daver franc hifes^foit devant le roy^ ne 
foit pax mis en defaut devant lesyufiices en eyre^ pur ceo que le roy de fa grac9 ' 
efpeciall ad grants que ilgardera la partie de damniage quant a.cel ajornement^ 
Et Ji eel party foit impled* fur tiels maner s de franchifes devant un payer dijif^ 
tices avantditSy mefmes les juflices devant les queux la partie e^ en plee^ gardereni ' 
le partie de dammage devant auters jufiices^ et devant le roy luy mefme ^ ntejqi il 
fache per lesjufiices^ que le partie fuit en plee devant eux^ ficome il eji avantdit* 
Et ft ceux que tiels franchifes claiment aver^ neveignentpaz al jour avanttSty 
donques foient les franchifes en nofme de diflreffe prfes en la maine le roy per U 
vifcont del lieu^ iffint quils tiel manner de franchifes ne ufent^ jefques ils veigne et 
receiver dr/)it, Et quant ils veignent per eel dijires^ lour franchifes eux foient 
replevies ftls les demand-^ les quels replevip rcfpoignent maintenani in la forme 
nvantdit. Et peradventure les parties exceptent^ quils ne debuient nient de 
ceo refpondre fans brief e original^ donques fil pu'iffe efire fure que eux de lour 
proper fait^ eient ufurpe ou occupy afcuns franchijes fur le roy^ oufurfes pre^ 
dec e (for s^ dit lour foit que maintenant refpoignent fans briefe^ et puis 
refceivent judgetmntj ficome le court le roy agardera. Et fils diont [ 379 J 
oufler^ que lour ancefier^ ou lour ancefiers de mefmes les franchifes 
morront feifiesy foient oyesj et maintenant foit le verity enquifcj etfolonque- ceo 
aillent les avant en le befoigne, Et fil foit trove que lour ancefiers ent morufi 
feifie : donques eit le roy brief e original de fa chancery en forme fait de ceo\ Le 
roy mande falute au vifcount : fummones per bonefunvnonours un tiel^ que il foit 
devant nous a tiel lieu en nofire^prochein venue en eel count ie^ ou devant nous 
ju/iices a primer affifeSj come ils en celles parties veindront^ a monfirer per quel 
grant il claime daver quitance de torn* p^tr foy ou pur fes homes per tout nojlre 
roialme per coniinuation apres la mort tieljadis fm predeceffor. Et eiets lesjum- 
7noHours et ceo brief e. Etfi les parties veignont aljour^ refpoignenty'et foit reply 
et judge, Et fils ne veignent^ nefoy efloinent devant le roy^ et fi le roy demurra 
oufier en eel county^ foit commande au vifcont que il le face vener al quart jour. 
A quel jour ftls ne veignent^ et leroy demur r* cufier en eel county^ foit fait ficome 
en eyre dejufiices. Etfi ie roy depart del countie^ foient les parties ajornes a 
hriefejour^ eteint reafonabUs delaies^juxteles difcretions desjujiices^ ficome en anions 
perjbnaL Et les juf Iices en eyre fac ent de ceo en bur oyers folonque lordeinment 
avanidit^ et folonque ceo que tiel maner de plees debuient efire dsdudf. En oyer de 
pleintsfaits et afifaires des bailifes le roy^ ct dauters haiifeS'^ foit fait Jolonque lor- 
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JUinnunt avant fait de ceo^ it foknque Us inquejts de do avaht pH/eSy it di Ci9 
firront Usjujiices in iyrefohnque ceo que le roy lour ad enjoynt^ etfolonque les ar ticks 
qui li riy lour ad livere. Vide tout c^o in Latin pluis plaine 30 £• i. leftat* 
dc Quo warranto^ tit Franchires5. , 

[Thifaidjfatuti o/Qno Warranto, heing majjary to thi intsUigena of our 
author's commentary^ is here fubjoined.'\ 



JNNO Domini M.CCLXXVni 
■^ regni autem domini ngis E.Jexto, 
apud Gbce/i. menfe Augujliy provi^ 
' dente ipfo domino rege^ ad regni fui 
Anglia meliorationemy et exhibitionem 
jujiici pUnioremj prout regalis officii 
ixpofcit utilitasj convocatis difcretio- 
rthus ijufdim regni^ tarn ex majoribus 
quam minoribusj fiatutum eji^ concord- 
datum, it ordinatumj quad cum regnum 
jfnglii in diverjis cafibusy tarn fuper 
KbirtatibuSy quam in aliis in quibus 
prius lex deficiebaty ad evitand^ in^ 
collarum damna gravijfimay et ixhere- 
dationes innumerabileSy qua hujufmodi 
legum defeSius induxeraty diver/is le- 
gum fuppletionibusy etnovis quibufdam 
frovtftonibus indigeaty provtfionesy or- 
dinationiSy etjiatuta fubfcripta ab om- 
nibus regni fui incolis de cetera fir- 
miter ac tnviolabi liter obferventur. 
Cum prelatiy comiteSy bar one Sy et 
alii de regno nojlra diverfas libertates 
habere clamant, ad quas examinand* 
it judicand^ rex hujuf?nodi prelatisy 
conCy baron* y it aliis diem prefixeraty 
provtif ejty et concorditer concejfum 
(4), quad di£li prelatiy co7n\ baron\ 
it aliiy hujufmodi libertatibus utan- 
/«r (3) in forma brevis fubfcripti (5): 



'T'HE year of our Lord M.CC. 
^ LXXVIIL the fixth year of 
the reign of king Edward, at GIou* 
cefter, in the month of Auguft, the 
king himfelf providing for the wealth 
of his realm, and the more full mi- 
niftration of juftice, as to the ofHce 
of a king belongeth (the more dif- 
creet men of the realm, as well of 
high as of low degree, being called 
thither) it is provided and ordained. 
That whereas the realm of England 
in divers cafes, as well upon liberties 
as otherwife, wherein the law failed, 
to avoid the grievous dammages and 
innumerable difherifons that the de-^ 
fault .of the law did bring in, had 
need of divers helps of new laws, 
and certain new provifions, thefe 
provifions, flatutes, and ordinances 
underwritten (hall from henceforth 
be ftraitly and inviolably obferved of 
all the inhabitants of his realm. And 
whereas prelates, earls, barons, and 
other of our realm, that claim to 
have divers liberties, which to ex- 
amine and judge, the king hath pre- 
fixed a day to fuch prelates, earls, 
barons, and other; it is provided 
and likewifc agreed, that the faid pre* 
lates, earls, barons, and other fhall 
ufe fuch manner of liberties, after the 
form of the writ here following: 



Rex vie* falaiem. Cum nuper in parliamenio wflro apud Weflmonajle* 
rium (6), per nos et conftlium noflrum provifum ftt et proclamatum (7), 
quod prelatiy comiteSy baronesy et alii de regno nofiroy qui diverfas libertates 
per cbartas progenitorum noflrorum regum Anglia habere clamanty ad quas 
ixaminandas et juciicandas diem prafixerimus in eodem parliamento^ libertatibus 
illis taliter uterentury quod nihil Jtbi per ufurpatiomm feu occupationem ac* 
crefcerenty nee aliquid fuper nos occuparenty tibi precipimusy quod cmnes illos de 
c^nitatu tuo libertatibus fiiis quibus hucufque rationabiliter uft funt (8) uti et 
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^audere ptrmlttas in forma pradiSfa^ ufque ad proxtmuni adventum nojirum per 
comitatum pradiSft4m^vel ujque ad prQximum adventum jujiiciariorum itinerant 
iium (9) ad omnia placita in €omitatUy v el donee aliud inde praceperlmus r 
falvo femper jure nojlro cum inde loqui valuer imus. 2"^^, ^Cd 



Eodem modo et in eadem forma di- 
rigantur brevia vie' et altis ballivis 
pro quolibet petente^ et mutetur forma 
jkcundum diverfitatem libertati^^ qua 
quis habere clamat^Jic,: 



In like manner and ii;i the fame 
form^.writs fhall be directed to flic- 
riffs and other bailiffs for every de« 
mandant, and the form fball be 
changed after the diverfity of the li- 
berty which any man claimeth to 
have, in this vjrife : 



Rex vie* falutem^ Pracipimus tibiy quod per totam ballivam tuam^ videS- 
^etytam in eivitdtibusy quam in burgis^ et aliis viliis mereatoriisy et alibiypui'*. 
liee prochmari faciasy quod omnes illi qui aliquas Ub'ertates per ehartas pr$' 
geniporum mjirorum regum AngliiSy vel alio modoy habere clamant^ Jint coram 
ju/iiei(iriis noftris ad primam afjifmny ad ojiendendum eujufmodi libertat£s ia^ 
bere clatnanty et quo warranto^ et tu ipfe Jis ibidem perfonaliter una eum bal- 
livis €t mint/iris tuisj ad eertificandum ipfos jujiiciarios nojlros fuper his a 
aliis negoeiis illud tangentibus. 



IJia elaufulade libertatibusquejic in-- 
eipit. Precipimus tibiy quod publiee pro^ 
clamari fae\ ^c. ponitur in brevi de 
eommuni fumm' itin^ jujlie\ et habeat 
premuniitonem quadraginta dierum[ I o) 
Jicut eommunis fummonitio habet : ita, 
quod Ji pars atiquay q. clamat habere 
Ubertatemy fuerit eoram rege^ non po^ 
natur in defalta eoram aliquibus juf- 
tieiariis in fuis itineribusy eo quod rex 
de gratia jua fpeeiali coneeffit eonfer^ 
vare partem tllam indemnemy quo ad 
illam ordinationem, Et Ji pars ilia Jit 
tn placito fuper hujufmodi libertatibus 
coram domino pari juflic^ prediBorumy 
iidem jujlic^y eoram quibus pars ilia 
Jit in placitOy confervabunt earn indem- 
nem eoram aliis jujiiciariisy et rex 
etiam coram ipfoy dum tamen conjliterit 
per jujiiciarios quod fie fuerit in pla- 
cito corain ipfisy ficut prediSium eji, 
Et ft pars predi^a fuerit coram regcy 
Ita quod ad diem coram jujlie' predi^is 
in itineribus fuis effenonpoffity rex hu^ 
jufmodi partem indemnem confervabit 
coram jufticiariis predicts in itineribus 
fuis ad diem ilium quo fuerit coram 
rege. Et fi ad Hem ilium non ve* 

neriiy 



This daufe of liberties, that be- 
ginneth in this wife, Praeipimus tibi^ 
quod publiee proclamari faeiasy ^c* 
is put in the writ of common fum- 
'mons of thcjuftices in eyre, and (hall 
have a premonition by the {pace of 
forty days, as the common fummons 
hath ; fo that if any party that claim- 
eth to have a liberty, be before the* 
king, he fhall not be in default be- 
fore any juftices in their circuits; 
for the king of his fpecial gr^ce hath 
granted, that he will fave that party 
harmlefs as concerning that ordi- 
nance. And if the fame party be 
impleaded upon fuch manner of li-^ 
berties before one or two of the fore- 
faid juftices, the fame juftices, before 
whom the party is impleaded, fliall 
{^v^ him harmlefs before the other 
juftices; and fo Ihall the king alfo 
before him, when it fliall appear by 
the juftices, that fo it was in plea be- 

fore them as'is aforcfaid. And if the 
brefaid party be afore the king, fo 
that he cannot be the fame day afore 
the faid juftices in their circuits, the 
king {hall fave that party harmlefs 

before 
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7urit<, tunc libertates ilk nomine Mf- 
tri&ionis capiantur in manum dotmni 
regis per vie* loci : it a quod eis non 
utantur^ donee venerint coram ju/tlcia^ 
riis refponf, Et cum per diJlriSlio- 
nem venerint^ replegientur libertates 
fua^y Ji eas petent: quibus replegiatis 
Jiatim rejpcndeant ad formam brevis 
prediSlu Et ft forte exceperint^ quod 
non tenentur fine brevi originali irJe 
refpondere (ll) tunc ft quoquo modo 
conflare poffit^ quod ipfi de falfo fuo 
protrio aliquas libertates ufurpaverint^ 
vefoccupaverint fuper regem^ vel pre- 
ieceffores fuos^ dicatur eis quod flatim 
rejpondeant fine brevi, et ulterius re^ 
ctpiant judicium, prout curia domini 
regis confideraverit^ £t fi ulterius 
dicant, quod anteccfjores fui inde obie- 
rint feifiti, Jiatim audiantur, et Jiatim 
Veritas inquiratur (f2), et Jecundum 
hoc ad judicium procedatur. Et fi 
eon/litertt quod antecejfores ^fui inde 
obierint feifitiy tunc habeat rex 
brevi originate di cancellaria fub bac 
forma: 



before the fbfelaid juftices lA dieif 
circuits for the day, whereas he was 
before the king. And if he do not 
come in h. the fame day, dien thofe 
liberties (hall be taken into the king's 
hands in name of diftrefs, by the 
fherifF of the plaqe, fo that they (halt 
not ufe them until they come to an*- 
fwer before the juftices; and when 
they do come in by diftrefs, their li- 
berties (ball be replevifed (if they 
demand them) in the which replevins 
they fball anfwer immediately after 
the form of the writ aforeftid; and 
if percafe they will challenge, and (ay 
that they are not bounden to anfwer 
thereunto without an original writ, 
then if it may appear by any mean^ 
that they have ufurped or occupied 
any liberties upon the king, or his 
predeceiTors, of their own head or 
prefumption, they (hall be command- 
ed to anfwer incontinent without 
Writ, and moreover they (hall have 
fuch judgement as the court of our 
lord the king will award ; and if they 
will fay further, that their anceftors 
died feifed thereof, they (hall be heard, . 
and the truth (hall be inquired in- 
continent, and according to that 
judgement (hall be given j and if it 
appear that their anccii^ors died feifed 
thereof, then the king (hall av/ard an 
original out of the chancery in this 
form : 



Rex vie* falutcm. Sum^ per hcnos fu7?vnonitQres talem, quod fit coram nobis 
apud talem hcum in proximo ad'Oentu noftro in comitatum pradioium vel coram 
juftlciarils nojiris ad primam ajjifam^ cum in partes illas venerint, . ojlenfurus 
quo warranto tenet vifum francipleg* in manerio fuo de N. vel fie, quo war-^ 
ranto tenet hundredum de S, in comitatu pradi^fo; vel, quo warranto clamat hch- 
bere tholonium pro fe et haredibus fnis per totum regnum no/irum; et habeas 
ibi hoc breve. Tejie, ^c. 



\ 



Et fi ad diem ilium venerint, re- 
fpondeant replieetur et triplieetur. 
Et fi non venerint, nee ejfon* fuerint 
coram rege, et rex ulterius. imretur 
in comitatu illo, precipiatur vic\ 



And if they come in at the (ame 
day, they (hall anfwer, and replication 
and rejoinder ftiali be made ; and if 
they do not come, nor be eflfoined 
before the king, and the king da 



fuod ficiat cos venire ad quartum tarry longer in the fame {hire, the 
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ilitn. ^0 die ft fi^n 'Oefimnt^ et 
rex. in conC illo extiterity fiat Jicut 
initiner* jujiic* (13). Et fi rex a 
cor/C illo rkcejferit^ adjornentur ad bres 
diesy et habeant dilaiiones competenteSj 
juxta difcretionem jujitc^^ ficut in ac- 
tionibus perfonalibus. Etiam jujlic 
itinerantes in itineribus fuis facictnt 
fecundum ordtnationem predi^amy et 
fecundum quod hujufmodi ^placita de^ 
duci debent in itineribus fuis, Dt 
querimoniis fadis et faciend* de baU 
livis regis et aliorum^ fiat fecundum 
ordinationem prius inde fa£fam (14) ^/ 
fecundum inquifitiones prius inde cap- 
tas: et ponatur claufula fubfcripta in 
brevi de communi fumm^ ttiner^ juflic^ 
ad communia placita dire^o vic\^c. 
juod.tale eji : 



(hcrifF Ihall be commanded to caufe 
them to appear the fourth day; at 
which day if they come not, and the 
king be in the fame (hire, fuch order 
(hall be taken as in the circuit of 
juftices; and if the king depart from 
the fame fhire, they fhall be adjourn- 
ed unto ihort days, and fliall have 
reafonable delays according to the 
difcretion of the juftices, as it is ufed 
in perfonal a6lions. Alfo the j uftices 
in eyre in their circuits fhall do ac- 
cording to the forefaid ordinance, 
and according as fuch manner of pleas 
ought to be ordered in the circuit- 
Concerning complaints made and 
to be made of the king's bailiffs, and 
of other, it fliall be done according 
to the ordinance made before there- 
upon, and according to the inquefts 
taken thereupon heretofore; and the 
claufe fubfcribed fliall be put in a 
writ of common fummons in the cir* 
cult of the juftices affigned to com- 
mon pleas diredted to the flierift^, &c. 
and that fliall be fuch : 

Rex vie* falutem. Pracipimus tibi^ quod publice troclamari facias^ 
quod omnes conquerentesj feu conqueri volentesy tarn de mint/iris et aliis bal-^ 
Jims nofiris quibufcunquej quam de mini/iris et ballivis aliorum quorum^ 
iCUHquey et aliisy veniant coram jufiiciariis nojiris ad primam afiftfam^ ad 
qucfcunque queritnonias fuas ibidem oftendendas^ et competente^ emendasy inde 
recipiendas fecundum legem et confuetudinem regni noftriy et juxta ordina* 
tionem noflra?n per nos inde fa^am^ et juxta tenor em flatutorum nofirorumy et 
juxta articulos eifdem jujiiciariis nofiris inde tradltos (15), prout prediSli juf 
ticiaj^ii tibi fcire faciant ex parte no/lra* Tefle meipfoy (^c. decimo die De» 
eembrisy anno regni nojlri xxx^ 

(l) Van du grace^ 1267.] This ihould be 1278. for that was Vet. Mag.Chartil 
4inno 6 E. I. this parliament being holden in Auguit, anno 6 E. 1. ^<**« '3o* 
for 1267. was in 51 H. 3. 

' This chapter, concerning liberties and franchifes, and the quo 
nuarranto (and intituled ^//i/«/»»? de quo fwarranto) hath been fup- 
pofed by many to be enafled in Latin, anno 30 E. i. and therefore 
feme hav« omitted to infert it in the 6. yeare; but it is utterly 
miftaken : for the king in tlie 30. yeare did publifti and proclaime 
this 9L&. under the great fcale, and doth recite it to be made anno Lib, g fol. 2?. 
Dom. 1278. and in the 6. yeare of his raigne. Fide 14 E. i. Inter in the cafe of* 
original* de anno 14 E. I. Bre've de USertatibus allocandis^ and there %vaXA Marcella. 
is another ilatute made in 18 E. i. called Statutum de quo ^warranto [ 28Q ] 
novum, fo called, in refpe^ of this former ftatute. 
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And befidcsy the fiatate in French differeth from the recitaK 
thereof in 30 E. i. which, for that it agreeth with the record, wc 
will follow it when we come to the body of the ad. 

(2) Pur amenJemaU d$ /on reaimCf & pluis pknier exbiBition de 
droit,] Which by the faid proclamation in 30 £. i. is rendred thus, 
jid regmfid Auglidt meUorationem^ et exbibitionem jufticiit pkniorem : 
two excellent ends of a parliament, regni melioration that is for the 
common good of the kingdome, the parliament being commune con^ 
ciliatm, and exbibitio juftici/e plenior, for nothing is more glorious, 
and neceiTary, then full execution of juflice. 

And it is added. Front regalis oficii expofcit utilitas ; and accord- 
ingly at this parliament many profitable and juft laws were made, 
Fol. ViffiU as one fpeaking of this parliament faith truly^ In quo quadam de 
regni ftatu deer eta funt, qua nunc ut jura^ et aquitate plena maxime 
ufurpantnr. And that I may fpeak once for all, it is worthy of 
obfervation that the ftatutes made in this noble icings time are fo 
agreeable to common right and equity, as few or none of them 
have been abrogated, bat being founded upon thefe two pillart 
. (the amendment of the kingdome, and the due execution of juf- 
tjce) remaine and continue as juft and conftant laws to this 
day. 

(3) Hujufmodi libertatibus utantur, &c.] For the better nnder- 
ftanding of this ad it (hall be neceflary out of hiilory to ihew the 
caofe of the making hereof. 

The tmth b, that the king wanting money, there were fome /«- 
novatores in thofe dayes, that perTwaded the king, that few or none 
of the nobility, clergy, or commonalty, that had franchifes of the 

fraunts of the kings predecefibrs, had right to them for that they 
ad no charter to (hew for the fame, for that in troth mod of their 
charters either by length of time, or injury of wars and infurrec- 
tions, or by cafualty were either confumed, or loft : whereupon 
(as commonly new inventions have new wayes) it was openly 
proclaimed, that every man, that held thofe liberties, or other 
polfeffions by graunt from any of the kings progenitors, (hould be- 
fore certain leleded perfons thereunto appointed (hew, quojure, 
quove nomine ilV refinerent, i^c, whereupon many that had long 
continued in quiet ponfeinon, were taken into the kings hands, £§ 
quod nulla tabella cmjlarent : Hereof the ftory faith, f^ifitm eft omm* 
bus ediSum ejufmodi poft homines natos longe acerbijjimum : qui /rems^ 
tut bominum P quam irati animi ? quanto in odio princeps ejfe repcnti 
capit? 
Mag. Charta. The good kiae underftanding hereof, and finding himfelfe 

«*p. I. 9« 38* abufed by ill council, and con(idering the (latute of Magna Charta, 
at the parliament holden in the end of his fourth yeare by procla- 
mation, and at the petidon of the lords and of the commons now 
at. this parliament, b/ authority of parliament provideth remedy, 
as hereafter you (hall heare : this is fully agreed upon in all our 
hiftoiies, onely the time in fome of them (as oftentimes in other 
cafes it falleth out) is miftaken, which by this ad (hall be redified 
according to true chronologic. 

(4) Provijum eft et concorditer concejjum,'] It was rightly faid 
€oncorditer concejfum^ for that the faid innovation was like to have 
beene a caufe of great difcord between the king and the better 
Ibrtofhisfubjeds.' 
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' tS) ^oJ diSii prtelatii comifes, haronesy et alii hujufmodi liherta' 
tihus utantur in forma bre'vis /ub/criptiS\ This • forme of a writ is 
more fadsfadory^ then any other tonne is, and this was the aun- 
cient ufe. 

(6) Cum nuper in parliamento noftro apud Wejim^J\ That is, in 
the laft parliament holdcn after Michaelmas, towards the end of 
the fourth yeare of his raigne, and therefore the great grievances 
abovefaid muft be before that parliament, for the cure was after 
the difeafe, and the remedy after the grievance. 

(7) Provifum Jit et proclamatumJ\ But this was never (that I 
can finde) recorded: now by this ad it is provided that a writ 
(hall be graunted. 

(8) ^ihus btuu/que rationabilifer uji/unt,'] See the Regifter 162, 
163. De libertatibus allocandis, Sc F. N. B. 229, 230. 

(9) ^/i^^ ^^ advent um noflrum per comitatum pradi^um, ^vel ufque 
proximum ad'ventum jufiiciariorum itinerantium, &c.] That is, untill 
the court of kings bench came thither, or the next comming of 
the juftices in eyre : fo all men fhould quietly enjoy their fran- 
chiies, which they had reafonably ufed, untill the court of kings 
bench, or untill the juftices in eyre came into that county: here 
it is to be obferved, that this good king and his councell in par- 
liament referred the party grieved to a legall proceeding, which 
implieth, that a contrary courfe was holden before. But you will 
demand. What remedy was this for him, that could not pro- 
duce his charter, to be left to the law? I anfwer, that this was a 
full and perfed remedy according to juftice and right; for the 
better apprehenfion ' whereof thefe diftindions are to be obferved : 

Firft, thefe franchifes intended by this ad be of two forts, the one 8 E. 3, ig. 
may be claimed by ufage and prefcription, as wreck of the fea, 17 E.3. ii, 
waife, ftray, faires, markets, and the like, which are gained by v ^^r^^' *** 3^ 
ufage, and may become due without matter of record: and felons ia!1%^^i ' 
goods, outlawes goods, and the like, which grow not due but by x H. 4. 3. 12 Hi 
matter of record, and therefore cannot be claimed by ufage in 4*23. 8H.6. $• 
faiis, but by charter : and yet all thefe at the firft were derived from * ^•4* **• 7 H. 
thecTOwne. ,oH*?"i'Z'76 

Secondly, Judicis officium eft, ut resy it a tempora rerum quarere i H.7.16. 20 H. 
all thefe were graunted either before the time of memory, or after 7. 7. Kelwcy 
the time of memory: if before the time of memory, then for the 189, 1 90.8 H. 8. 
former fort, ftrch as might be claimed by prefcription, the party 
grieved might prefcribe, and by law he ought to be relieved. 
And for fuch as, lay in point of charter graunted before time of 
memory, the party grieved had two remedies, either by allowance, 
or confirmation ; by allowance in the kings bench, or before the 
juftices in eyre, and in fome cafe before the juftices of the court 
of common pleas, and in the exchequer ; or by confirmation of 
the king under the great feale : and thefe were fufficient for Jiim 
without ihewing the charter, and the equity of the law herein was 
notable, for that no charter before time of memory was pl(fadable 
by law. 

a thofe franchifes either of the one fort or otherwere graunted \^^'^- P^*- 
within memory, yet if the fame had been allowed, as is aforefaid, *^"^^* g H. 8 
the fame might alfo be claimed by force of the charter and allow- Kelwey 189/ 
ance, without (hewing the charter, becaufe it had been adjudged Stat, de x8 E. U 
and allowed of record. And it is to be knowne that all franchifes, ^* V^^ warrnntp 
which any man had either by prefcription or by charter^ ought to ^^"'"'incSle'^j, 
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be claimed before joflkes in eyre> or elfe for non-claitne t^ fame 
might bee lod, as hereafter ihall bee faid : fo as the remedy pro- 
vided by this ad was plenary and perfedt to give reliefe to them 
that right had. 
[ 282 ] To this for the time may be added, that ancient charters, whe- 

34 AflT. pi. 14. ther they be before time of memory, or after, ought to be con- 
4oA(r.ai. ih-ned, as the law was taken when the charter was made, and ac- 

* £• 3- 54» 55- cording to ancient allowance. • Now what the time of memorjr . 
iSE.^i.^'o?^' is, fee the firft part of the Inftitutcs, fed. 170. ' 
Buf. '39.' 12H.4. * But now by the ftatutes of 3 E. 6. aftd 1 3 Eliz. there is further 
12. 14 H. 6.12. remedy given: for albeit the charters or letter patents be loft, 

33 H. 6. 22. yet xhc exemplification or confiat of the roll may be fhewed forth, 
^ H 7 xi** ^^* ^"^ when any claimed before the juftices in eyre any fran- 

10 H. 6. 13. chifes bv an ancient charter, though it had exprefle words for the 
16 H. 7* 9. franchise claimed ; or if the words were generall, and a continual 

* RcgiftisS. poiTeffion pleaded of the franchifes claimed, or if the claim wa» 
5^' 3 5o» 5»* by old and obicnre words, and the party in pleading, expounding 
20 H? e! 34. them to the court, and averring continuall pofTefTion according to 

34 H* 6* 36. that expofition ; the entry was ever Inquiratur fuper pojfcffionem U 
Die r, 8 £1. 245. ^M, ISc, which 1 have observed in divers records of thofe eyres, 

* 3 E. 6. c. 4. . agreeable to that old rule, Optimus interpres rerum ufits, 
Jlb,<!Vo*'«^\i. ("^^ flii^faw/ /r/«w«)r;//V>»«w per 40. dies,'] This was by writ of 
Pagu cafe. ^^ common furamons of the eyre, by the fpace of 40 dayes before 

the fitting of the juftices in eyre. 

Now feaving all that is evident, and needeth no expofition, let 

us come to the next thM is worthy of obfervation. 
Brad.li< 1*^0.5. (nj Btfi firtefxceperint quod non tenentur Jine hrtn)i originali 
te *7i- oE-3' re/pcndete.J Here is an ancient maxime in the law implyed, that 
24*E*3« i-'aV. *'^g*Jl**'ly ^o ">5in ought to anfwer for his freehold, franchifes, or 
43 E* 3. 22. other thing without originall writ fecundum legem terr<e \ and that 

11 H. 4.S6. the •ftatutes to that end provided are but declarations of the an- 
9 ff • 6« 5?; cient common law, as here it is to be fcen in cafe of franchifes ,ia 

45 E. 3. cap, 4. (^2) Et fi ulterihs dkunt quod antecejfores fui inde ehierint feifiii, 

Stat. 5. 48 E. 3. fiatim audiantury et ftatim *veritas inquiratur^ &c.] By this it ap- 

•a. 3. 42 E. 3. peareth that a defcent of franchifes doth put the king to his writ 

St^ ^'d S E ^ "^^^ ^warranto, which writ is here expreficd ; and note that the 

de quo war' nov! ^^ 'nuarrunio is in nature of the kings writ of right for franchifes 

6 E. 35. S E. 3. and liberties, wherein judgement finall ftiall be given either againft 
10, II. 16 E.4. the king for the point adjudged, or for the king; and xYit/al'va 

1 ^?\,^* '^* J'*^^ ^^^ *^® ^^"g ferveth for any other title then that which was . 
ro£?7A/** adjudged ; and therefore William de Penbrugge the kings attor- 
Pafch. 9 E. I. ^^Y* ^J* profecuvng of a quo warranto againft the abbot of Fif- 
Coram rege champ for franches within the mannour of Steynings^/r^/r^jf^i?//^, 
Rot. 17. was committed to the gaole. 
Suilex, (13) Etfi ^on venerint, i^c, pt/ecipiatur 'vicecom* quod factat tot 

2 E. 1. aa venire, Wf. quo die fi non 'uenerint, Cfff. fiat ficut in itinere jufticia^ 
6 E*. 3. 5. riorumk] If before the juftice in eyre the party came not, the fran- 
1 5 E, 4. 6j 7. chife fhould be feifed into the kings hands nomine difiridionis, which 

the party in the fame eyre might replevy ; but if hrdid not re- 
plevy them while the eyre fate in that county, the franchifes were 
loft and forfeited for ever. 

Therefore if the party now upon the <venire facias (which this 
ad doth give) come not while the eyre fit in that county, the 
franchifes be loft fpr ever. 

3 And 
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And fo it is in the kings bench, if the party coine not iivupon 
the 'venire /arias during that term, and replevy his franchifes, they 
be loft for ever. And therefore we c^ncurre not with that chiefe P^-C*"? 37*» "> 
juftice that faid, that non-claim of liberties before juftices in eyre ' u?,*^"*/* " 
loft the liberties, for that (faith he) was but of the kings grace to 
grant a replevy of them, and not of right ; for this opinion is [ 283 J 
againft the authority of our books^ and the continual] pradice be* 
fore the juftices in eyre. 

See the ftatutes of 18 £• i. De quo warranto ttovum, and Dt 
tallagio non conctdendo, . 

(14) De querimcniis faSis et faciendis de BaUi'vis regis tt alierum 
fat fecundum ordinationem prim inde/aBam^ ] That is> according to 

the articles of the juftices in eyre called capitula itineris colleded. 
and authorifed amongft other things, as here it appearetb, by or- 
dinance of parliament, and entred into the parliament roUj which 
you may fee in old Magna Charta, fol. 150, 151, &c 

(15) Juxta articulos ei/dem juftic* noftris iradit\] The French 
{aith, Solonque Us articles que le roy lour ad livere.. Thefc articles 
were delivered by the king to the juftices in eyre to be enquired 
of, heard, and determined by them through all the counties of 
England, which afterwards were encreafed, as by the fame xnay 
appear. 
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r^OME avant ces heures damages 

ne fuercnt agardes en ajjijes de 

novel difflijin forfque tar;tfolement vers 

fes dtjfeifors : purview eji^ que ft les 

dijfeijors aliont les tenements (1), ^ 

neicnt dont les damages puijjent ejlre 

levies (2), que ceux c que maines ceux 

tenements deviendronty foient charges 

des dammagesy ijjint que chefcun re^ 

fpoign* de fon temps (3), Purview 

eji enfementy que le dtjpifee recouer* 

damages en briefe dentre foundue fur 

dijjeifiny vers celuy que eft trove tenant 

apres le diffeifor (4). Purview efl 

enfementy que la ou avant ces heures 

damages ne fueront agardes en pUe de 

mort dance/I or (6), forfque en cafe (5) 

$u tenements fueront recover es devers 

chiefe s feigniors (7) \ceo fuifi per fla^ 

tuf Marlbr, cap. l(),\ que de formes 

damages foient agardes en touts cafes 

(8), ou home recover per afffe de 

mortdancefiorj ftcome efl avantdit en 

afffe de novel difjeifm^ Et in mefme 

le 



TX/' H E R E A S hcrctdbre damages 
were not awarded in aiSfes of 
novel diffeifin, but only againft the 
difTeifors : it is provided, that if the 
diiTeifbrs do aliene thq lands, and have 
not whereof there may be damages 
levied, that they to whofe hand fuch 
tenements fhall come, (ball be charg- 
ed with the damages, fo that every 
one (hall anfwer for his time. It is 
provided alfq, that the diiTeifee £hall 
recover damages in a writ of entry, 
upon novel difleifm againft him dlat 
is found tenant after the diiTeifbr. It 
is provided alfo, that where before 
this time damages were not awarded 
in a plea of mortdaunceftor (but in 
cafe where the land was recovered 
againft the chief lord) that from 
henceforth damages &all be awarded 
in all cafes where a man recovered! 
by aflife of mortdaunceftor, as before 
is faid in aiiife of novel diileifln : and 
likewife damages fhall be recovered 
Y 3 . in 
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le matter recover^ home damages en in writs of cofinage, aiel, and be- 

brief e de cofinage^ ayel^ & befayel (9), faiel. And whereas before time da- 

Et la ou avant ces heures damages mages were not taxed, but tq the 

nefueront taxes^forfque a le value des value of the ifliies of the landj^ it is 

ijjues de la terre : purview eji^ que le provided, that the demandant m^y . 

demandant puit recover vers le tenant recover againft the tenant the coftst 

les cojlages defon briefe purchafe ( 1 1 )> of his writ purchafed, together with 

$nfenibUment ovefque les damages {12) the damages abovefaid. And this 

avantdiis f lO.) Et tout ceofoit tenus aft (hall hold place in all cafes where 

fn touts cajes^ ou home recover damages the party is to recover damages. 

(13). Et foit deformes che/cun tenus And every perfon from henceforth 

a render damages^ la ou home recover fhall be compelled tq render damages, 

vers luy de fa intrujion demefne^ ou de where the land is recovered againft 

fon fait demefne (I4)f him upon his own intrufion, or his, 

own iuSl, 

(Fitr, Damage, 14. 43. 66. 68, 82. 95. loi, 102. 104. ic8. 110. 12T. 123. 127. 129. Hob. ^5^ 
Godbolt, 112. I. Inft. 10. ii6. Dyer, f. 370. Fitz. damage, 6. 19. 97.) 
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[ 284 ] Before this ftatute no damages were recovered in affife of novel 

St-e the firft part difleifin (which then was freqtuns et feftinum remdlum) but oncly 
of thelnfti- againft the diffeifor, and not againft the tenant that came to the 
^"7 H 6 c lands or tenements after the difleifin, for no damages could be 
37 • • 35» recovered by the common law, but againft the wrong doer by himn 
to whom the wrong was done. 

Now the mifchief was, that many times the diffeifor was infuf* 
£cient, and nots^ble to fatisfie the damages, and by that means the 
diffeifee recovered damages in (hew againft the diffeifor (who was 
the wrong doer to him) but had not the efFed thereof; now thb 
branch doth remedy this mifchief, as by the fame it appeareth. 

(i) Alienont les tenements, '\ The letter of this law extendcth 
onely to them, that came in by title, as by feoffment, or fine after 
the aiffeilin ; but by equity it extendeth to them, that came in by 
wrong, and to them alfo, whofe eftate was before the diffeilin ; for t^ 

example, if the diffeifor were diffeifed, the fecond diffeifor is with- 
14 H. 7* aB.pcr in this ftatute, for if he that comes in by title (hall be within the 
Wood. remedy of this law, a fortiori ^ he that comes in by wrong; and fo^ 

it is of ail pthers;, ^hat come in under the diffeifor^ though it be 
pot by alienation. 
10 Aff. p. 3. Alfo if the lord'diftraineth for his rent, and a ftraneer without 

to E. 3, 24. ^^ privity of the tenant maketh refcous, the ftranger is onely the 
diffeiibr, and though the tenant claim not under him, but his eftate 
3s before, &c. yet in aflife againft the diffcKbr and the tenant, iT 
the diffeifor be found infufficient, the plaintife by force of this fta- 
tute (hall recover damages againft them both. 

i^nd yet in fome cafes the tenant that claimeth under the dif- 
feifor (hall not for the infufHciencie of the diffeifor be anfwerablq^ 
$j| A0*« 2I4 to yeeld damages by this ftatute ; as if (he diffeifor of lands holden 
in capite alien the fame to another, the alienee dyeth, his heir with- 
in age, upon office found the king cpmmitteth the cuftody to A^ 
. who taketh the whole profits, the diffeifor is infuiKcieht, the heip 
^ithin age is no tenant within this ftatute^ for th^t }ie never did^ 

■■'■:■■'' nJj-f 
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nor could take any profit : bat if the clifTeifbr alien to an infant 
who taketh the profits, he is a tenant within thisftatate; or if the 
infant coming in as heir had been out of ward, and had taken the 
profits, he had been a tenant within this llatuta 

If the difleifor infcoffe the villein of the difleifce and a ftranger, 4« E» J^ »7» 
and the difieifor is infufficlent, in this cafe either the difleiieemttft 
lofe his damages, or infranchife his vitlein. 

No lefTee for yeers, or tenant by ftatute flapTc, or merchant, or 
the like, that have but a chattel], fhall be accounted a mean occu- 
pier within this ilatute, but he that hath the inheritance or free* 
hold at the lead; otherwife he is not faid to be a tenant of the 
land ; and fo much is implyed in this word alien, which cannot 
be intended of a leffee for yeers, &c. where he, that bringeth the 
affife, hath right to the inheritance or free- hold : but where tenant 
by ftatute merchant, or ftaple, &c. brings an affiie, there leffee for 
yeers, or tenant by ftatute merchant, &c. may be a mean occupier, 
becaufe the plaintife in the affife hath right but to a chattell. 

(2) Et nient dont Us damages potent efire levies,'] Hereupon do 
follow three conclufions in law : i. That if the difleifor be fnffi- 
cient to yeeld the whole damages, he is folely to be charged there* 
with ; for then this ftatute extendeth not to the tenant ; and, as it 
appeareth by the preamble, he was not anfwerable by the common 
law. 

The 2. conclufion is, that for the infufficiencie of the difleifor 
the tenant (hall anfwer the damages by this a£t. 

The 3. conclufion is, that if the diifeifor be able to yeeld part, 
ahd not the whole damages, both fhall be charged, and therefore 
judgement is ever given as well againft the difleifor (though he be 
found infufficient) as againft the tenant generally. 

(3) Che/cum refpondra pur fon temps.] The ground hereof is, T 285 1 
^od borne fidei pojfejfor in id tantum, quod ad fe per^enerit^ temeiwr* 

Hereupon feven conclufions are grounded : 16 E. }. Daai* 

1. Albeit the mean occupiers are neither diileifors nor tenants, g«ii**» 
yet unlefle they be named in the affife, no judgement can be given 
againft them, neither can they be charged for the time they take 

the profit, " 

2. Though they be named, yet, as hath been faid, the diflleifbr 
muft be found by the affife to be infufficient, and the mean occu- 
piers muft be found to take the profits ; for if they be omitted, 
and none but the difleifor and tenant named, and the difileifor is 
found infufficient, and no further enquired of, the tenant (ball be 
charged for the whole, 

J. Jf the affife be brought againft the difleifor and the tenant, j- §jj^ ^ 
and it is found by the affife, that the difleifor is infufficient, and 
that the difleiibr infeoffed A. who infeofii^ed B. who infeofled the 
tenant, and that A. had it one yeer, and B. half a yeer, and the 
tenant two yeers ; upon this fpeciall finding, the tenant (hall anfwer 
damages but for his time, for chefcun refpondra pur fin temps, and 
the plaintife hath loft his damages againft A, and B. for that they 
were not named in the writ, 

4. If the difleifor. A, and B. and the tenant in the cafe before 15 Ait p. 5* 
be all named, and the difi!eifor, A. and B. are all found infufficient, 
the tenant fliall anfwer for the whole ; for although the letter of 
this law is, where the difleifors have nothing, &:c. yet thefe words, 

Y 4 cbe/cm 
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ehi/ctm re/ponJra, He, do imply (if they have {ufRcient) for other« 
wife they cannot anfwer, that is, they cannot fatisfy ; for in thai; 
fenfc [anfwer] is here taken, 

5. It fhall never be inquired of the tenants infufficiencie, for 
againfl the diiTcifor and him mu(t the aOiie of neceffity be 
brought. 
r% E. %. tit 6, Upon thefe words, che/cun refpondra pur fin temps, feverall 

Execution, 14, judgements fliall not be given, but one judgement is to be given 
intirely againfl all, and fo was it ever ufed iince this flatute ; but 
the iherife upon the execution may ufe fuch indifferencie, as juilice 
requireth. 
|8E,»,uWfup. And it is faid, that if the aJife be brought againft the diffeifop 
and the tenant, and judgement given for the plaintife, and a^ 
writ iffueth to the fherife, and he retourns, that the difleifor 
is infufficient, the plaintife fhall have proces to . levie it of the 
tenant. 
Weft. 1. cap. 24. Vide the ftatutcs of Weftm. i. 34E. i. i H. 4. & 8 H. 6. &c, 
34E.i,deplcad where double and treble damages are given in aflife, there alio 
»2A(r.x.oH.6. every mean tenant, that came m to be tenant of the free-hoid un- 
^, a. i\h. 4- ^^e*" ^^ diflcifor, fhall for the infufficiencie of the diilcifor anfwer 
ca. 8. 8 H. 6. every one for his time the treble or double damages. 
«*P* 7. Laftly, this giveth no damages where none was recoverable 

3 E. 6. cap. 3. jj^ ^g j^^^g ^^ ^^ common law, but giveth damages againfl the 
tenant for the infufficiencie of the difTeifor, as hath been faid. 

As if he in the reverfion upon a term for yecrs, or tenant by fla* 
tute flaple, &c. be diffeifed, he fhall have an affife to recover the 
ilate of the land, but fhall recover no damages for the profits of the 
lands, becaufe they belonged not to him. 
xiE. 4. I9I. t. If the difTeifor committed the difTeifm with force, and ii)feoffetb 
92 Aff. p. I. p^ ^liQ infeofFeth B. who infeoffeth C. an afTife is brought againfl 
them all, and treble damages for the infufgciencie of the difTeifor 
fhall be levyed upon all, according to this adl che/cun r^pondra fur 
Jon temps, that is, what damages fhould be recovered againfl the 
difTeifor, if he were fufRcient, fhall be recovered for his infofii-n 
ciencie againfl the mean occupiers and the tenant, and for infuf* 
ficien^ie of the mean occupiers, againfl the tenant onely. 

(4) Furviet^ eft enfementf que le diffeifie recover tf, damages en hr'iefet 
f 286 1 dcntre foundue fur dijfeijin *vers celuy que eft tro*ve^ tenant apres le dtf* 
/eifor,'\ Regularly in perfonall and mixt anions damages wejrc to 
be recovered at the common law, but in reall adtions pa damages 
were to be recovered at the common law, becaufe tlie court coujid 
not give the demandant that which he demanded not, and the de- 
mandant in reall adions demanded no damages, neither by writj^ 
nor count : judex non reddit pluii, quam quod peUns ip/e requirit, an4 
^^H^^ it is a maxime in law, que droit ne done pluis quefiit demaunde\ an4 

7^E i. s^^* therefore in reall aftions, where damages are given J)y this aS, the 
?6 H. 7. 5, &c. demandant fhall recover damages pend^te brevi, becaufe the 0I4 
See li. 10. form of the count remaineth. The words of the ad are. Vers celuj^ 

^0- VI • que eft tron^e tenant ; he may be tenant by title, by wrong, or by aft 

Filford. oaf., \^ j^^ . ^^ J ^f j^^^g i„ ^r jg^^ 

42 E. 3^7. If the difTeifor make a feoffment in fee, and the difleifee dyeth^ 

39E.3.L)am.6^. the heir of the difTeifee fhall not recover damages by this a£^ 
ao E. 3.ib. ipi. againfl the alienee; for this branch of the a^l proYi4eth. lor thQ 
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^ But if a man be diiTeifed, and the diiTeifee dye, his heir (hall *4S* 3- 39*40^ 
recover damages againft the diffeifor, but not by this branch, but, ^.' *3 El'»»- 
by a latter branch of this adl, *vtz, Et /oit deformes cbe/cun tenus *** 3*°' 
render damages la ou home recover vers luy de fay intrufion demefne^ ^ . 

ou defon tort demefne : and by this diilin£lion the books that feem- 
cd prima facie to differ are well reconciled ; but by the intention 
of this law, the heir in his writ of entry againft the diflcifor (hall *» E. 3. a. 
recover damages but from the death of his a'nceftor. 

The diiTeifee Ihall recover damages by this adl in a writ of en- 16 E. 3. 
try>r dif/eifin in the poji : as if the tenant cometh to the land by ^^ **• 
di(rei(in, intrufion, or abatement, or when by alienation it is out a-iEi^Pier «o. 
of the degrees;. for the words be. Vers celuy que eft tro-ue tenant ' *V^ 

4ipres le difj'eifor, within which words he that comes in the pofi is 
included. Note the writ of entry in the p(^ is given by the fta- 
tuteof Marlebridge, cap, ultimo \ for the diffeifee was driven to 
]iis writ of right at the common law. 

And in this fecond branch the tenant is onely charged with the 19 E. 3. 
whole damages, though there were divers mean tenants, for chefcun ^*°"' 99/ 
fgfpondra pur fan temps is onely in the cafe of an aflife upon the ^ \ 3* l^* l^* 
4ii branch ; neither ought the writ of entry to be brought againft ^5 ai^I, 4, * 
any, but againd him, that is the tenant of the land : but in fomie^ 
cafe another then the diffeifee (hall recover dama|;es by this branch ; 
as the fuccefTor of an abbot, but otherwife of biihops, or other foki 
£;cular bodies politique. v 

If the tenant cometh to the land by adl in law, which he canfiol 
withfland, and where there is no ad, or default in him ; in that 
cafe he (hall not be charged : as if the diffeifor alien to A. and liia 
lieirs, and A. dyeth without heir, the law (that there may be a, 
tenant to a ftrangers/r<rf/^^).doth caft the land upon thejord; in 
this cafe, if the lord doth not take any profits of^ the lands, in a - 
writ of entry in the pojl brought againft him for the land, the lord 
may plead the fpeciall matter, and how that he never took any 
profits of the lands, and fo dicharge himfelf of the damages ; for 
albeit he be a tenant of the lapd, yet is he n^ tenant againft his 
will within the meaning of this law, becaufe there is no wrong nor. 
default in him. 

But if the lord by efcheat doth enter, and take the profits of tho 
land, then fhall he be charged as a tenant within this ad; for albeit 
)ie' could not withftand the efcheat, which made him tenant in law,, 

iet might he have refrained to take the profits, which in right be* 
mgedto the diifeifee, but his rent or valuable fervices (hall be ce-^ 
pouped in damages. 

^nd fo it is in all refpeds, when the alienee of the difleifor dye 
ieiied, and the land deicend to his heir, he may refrain from the 
takbg of the progts^ and plead the like plea, and difcharge himfelf 
of thedamages« 

In like manner, if the difFeifor make a deed of feoffment, by the Firft part of the 
\rhich he infeoffeth A. and B, and maketh livery of ieiiin to A., in Inftitutes* 
the name of both, B. iiever agreeing to the feoffment, nor taking ^«^- ^^S* 
^y profit of the land, A. dyeth \ in this cafe by the law the free- [ 287 ] 
hold and inheritance is vefted in B, by furvivor; and in a. writ of 
f ntry in the psr brought by the diffeifee againft B. he may, as is 
l^rejaid^ plead the fpeciall matter, and that he never agreed, no? 
took any profits^ ;^nd djifohar^e iii9ifel/e of the damages for th^ 
^»fQ ^pTeiki4< 
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Miguls* Eijic in <afibus conjtmilihus : for nemo funitur Jim injuriaiJaSiOt Je» 

iefaita\ and oBus legis nemini eft damnofm. 

The flatute faith, a^ que eft trovetenant, and yet if a writ of 

entry be brought againd two joynt -tenants, and the one difciaime,. 

and the other take the whole tenancy upon him, and plead in barrc» 

and it is found againfl him, the demandant ihall recover damages 

for the whole againft him, becaufe he tooke upon him the whole 

tenancy. 

S H. 4. 5. 19 E. A diiTeifor infeolFeth A. which infeofFeth B. the di/Terfce 

3.49. SE. 3. brings a writ of entry in the /rr and cut againft B. which 

»1e!i <i?^* vowcheth A. who pleads and lofeth; judgement for the da- 

30 e! 3* 6.* mages fhall be given againft the vowchee, for he is found tenant in 

law. 
/ (5) Fur^view eft enjement que lou avant ceux beures damages ne 

fuer* agardes en plea de mordauncefter for/que en cafe, &c.] This plea 
of mordaunc', and the other pleas hereafter in this ad named are 
pleas reall, and auncedrel, and therefore no damages are recover- 
able (as hath been faid) in them by the common law. 
li|>t 6. cip. 3* But yet it is to be obferved once for all, that thefe aftions in this- 

M«rkals cafe. ^£1 named, are adUons aunceftrel pojefarie, and not aftions aunceftrei 

droitureU 
Glan. li. 13. c. 3* (6) De mordaunc*J] Of this writ you fhall reade plentifully in our 
3,4,&cBraa. 1. auncient authors, and other books. 

I\. Jv.n-}* (7) Recoveresde 'vers chief e/eigniors.'X This was by the ftatute of 
fo. 180 Fleta, Marlebridge cap. 16. 

1. 5. c. 1, a, &c. In auncient time not oncly the references, as here, were ever ge- 
nerall, but alfo the cidng of authorities in law were in like manner; 
eft tenus in noftre livres. 

(8) Damages foient agardes en touts cafes, &c.] This purview 
being gencrall mud be taken in a particular fenfe, that is, in all 
cafes in the mordaunc*, as in the alTife, having regard tp the time 
of the damages, 'viz. from the wrong done, for in the inordaunc* 
the plaintifFe fhall not recover damages againfl the meane occu- 
piers for the infufHciency of the abator, as in the aflife for the^ in- 
fufficicncy of the difTeifor ; for in conflruftion of generall references 
in a£ls of parliament, fuch reference mufl be made onely as may 
Itand with reafon and right: and therefore feeing the writ of mor- 
daunc' mufl of right be brought againfl the tenant of the land onely, 
and not againfl the meane occupiers (as hath been faid in the 
former claufe concerning the writ of entry) the meane occupiers 
cannot be charged in the mordaunc', but the tenant fhall be 
charged for the whole damages. 

Ifa plan hath ifTue two fonnes, and the father dieth feifed of 
lands in fee fimple, the eldefl fon dieth, the fecond fon fhall have an 
aflife of mordauncefler, and he fhall make himfelfe heire to his 
3E.3. damag, father, and he fhall recover damages, not onely from fuch time as 
>*'• the right accrued unto him from the death of his brother, ^but from 

Doft. tc Stud, the death of his father, becaufe he hath not the right of this land as 
lib. ». cap. 12. heire to his brother, but as heire to his father. More fhall 
be faid hereof when we come to fpeake of the writ of cofinage, 
&c. 
9 E. 3. 30, ^^ a mordaunc', if the tenant yowch, and the yowchee plead 

and loofe, in this cafe the plaintifFe fhall recover againfl the tenant 
the land, and the tenant in value againd the vowchee, and the plain- 
tifFe 
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tifFe fhall recover his damages againft the vowchee. And by this ziE.j.sj.aSI. 
aa damages fhall be recovered in a nuferohiit. | ^^"Jbfdem'oT-' 

(9) En me/me le maner recover* home damages en hriefe de cojinage, po, (^-,5 writ fei 
fiiel, et hefaiel,'\ In a writ of ccfinage, of the feifin of the trefaieU de all the auncicnt 
feijina trita<vi^feu ataviy &c. it is to be feene for what time the de- authors ubi fup. 
mandant Ihall recover damages by force of this aft, and fo of the ^pV3* 34-^ 
writ of hefaiely hreve de proa^o, and of the writ of arel de avo. ^ E.'t^. o! \ E. 3. 

And it is a rule upon this ftatute, that in none of thefe writs the dam. lai. 17EI 
demandant (hall recover damages but from the death of his next 3.45. aH.4.13. 
immediate auncefter, whofe heir he is: as if there be grandfather* aE.3.dani.ii8, 
father, and ibn, the grandfather dieth feifed, an eftranger abate, the 
father dieth, the fon in a writ of aiel muft make his refort as fon and 
heire of the father, fon and heire of the grandfather, therefore he 
Ihall in that cafe recover damages, but from the death of his father, 
becaufe he is his next immediate auncefter, and from him the right 
defcended : and fo in the writ of 3^/>/,and coJinage\ but in the cafe 
before, if the grand father had furvivedthe father, the fon ihall re- 
cover damages from the death of his grandfather, becaufe he is his 
immediate auncefter, and the right inmiediately defcended to him: 
Bt fie de cateris. 

If a man hath iffue two daughters, and dieth feifed of lands, an 45 E. 3. i«. 
eftranger abate, one of the daughters hath iflue and dieth, the aunt 35 ^-^-^S* 
^nd the niece ftiall joyne in an affife of mordaunc', and the 
aunt onely fhall recover damages till the death of the fiftcr, 
^nd both of them from her death, which ftandeth upon the reafon 
^forefaid. 

If there be grandfather, father, and daughter, the grandfatfier 
^ieth feifed, an eftranger abate, the father dieth, his wife being 
fri'vemeni enfeint with a fon, the fon is borne, he fhall recover da- 
mages in a writ of aiel from the death of the father, for now hee 
is immediate heire to the father. 

(10) l^ers le tenant les^ cojlages de Jon hriefe pur chafe enf&mhlement 

truefque les damages a'vandits.'] Before this ftatute at the common law Mirror,]* 5 § r. 

no man recovered any cofts of fute either in plea real, perfonall, or Gianv. li. i.ca. 

mixt: by this it may be colledled that juftice was good cheap of 3*» 

auncienttimes^ fqr in king Alfreds time there were no writs of grace, Fleta,li.z.c. x»- 

but all writs remedialls were graunj;ed freely, and Fleta faith, Ne 

^lerici fuperfluct petant fiipendia pro fcriptura fua^ conjlitutum eft y quod 

fam clerici jufticiar', quam cancetlar* • de folo dtnario pro fcriptura 

unius bre'vis fe teneant contentos. This ftatute was the firft that gave 14 H. 6. i3» 

icofts. 

(11) Cojlages de fon hriefe purchafeJ] Here is exprefTe mention 
made but of thie cofts of his writ, but it extendeth to all the legal! 

coft of the fuit, but not to the cofts and expences of his travell and , 

loffe of time, and therefore f^^^jcommeth of the verb conJler^zvA 
that againe of the verb conftare^ for thefe cojlages muft conftare to the 
court to be legall cofts and expences. 

If a writ doth abate by the aft of God, in a new writ by Journies 9 E. 4.6. 13 H 
accounts, he fhall have cofls for the firft writ and the pro- 4« Execution 
ceedings thereupon; but if the firft writ be faulty in default of '*^; »» H. 6. 
the demandant or plaintifFe, in the fecond writ the demandant ^~^^'*|^*"'***. 
pr plaintifFe* ihall have no cofts for fuch an infufficient or faulty Lib. 10. fol. i». 
W^f it* Jcntlemani ca^ • 

(12) Enjemhlement ove Us damages. '\ For cofts are in law fo 
fpupled' together, as they ^re accounted parcel! of the damages. 

A»d 
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And therefore if theplaintiffe in trefpafTe declare to the damages 
1311,7.16,17. of twenty marks, and the jury give twenty marks for damages, 
and t^'cnty marks for cofts, yet fhall the plaintifFe recover in all 
but twenty marks, for damages and cofts muft^ not exceed » the 
damages, which the plaintiffe deraaunds by his count, and the 
entry reciting both the damages and cofts, ^o" damna in toto fe 
attingunt ad, CfTr. 

In an adlion reall, perfonall, or mixt, where double or treble, 

&c. damages are given by any ftatute, it hath been controverted in 

books, whether the demandant or plaintifFe ftiall recover cofts, and 

whether the fame fhall be alfo doubled or trebled; which doubt 

and variety of opinions hath grown in refpeft the right reafon of 

the diverfity of the law in thofe cafes hath not been obferved, which 

is, that whenfoever any ftatute doth increafe damages to the douMe 

or treble value, &c. where damages before were given, there the 

demandant or plaintiffe fhall recover his double or treble damages 

and cofts alfo, and the cofts alfo as parcell of the damages fhall be 

trebled. 

ftftH.6.^7. 14 But where damages double or treble are in an a6lion newly 

^i 'ti rrH ^^^^^* where no damages were formerly recoverable, there the de- 

6.10I i»E,4.j! mandant or plaintifFe fhall recover thofe damages onely, and no 

F.N.fi. a43* c cofts. For example, in an adion upon the ftatute of forcible entry 

upon the ftatute of 8 H. 6. which giveth treble damages, in this 

cafe the plaintifFe fhall recover his damages and hiis cofts to the treble 

for that he fhould have recovered fmgle damages at the common 

law, and the ftatute increafed them to treble. 

DieraElif.177. But upon the ftatute of i & 2 Phi). & Mar. for chafing of dif- 

trefles out of the hundred, &c. whereby 5. 1. is given and treble dar 

mages, the plaintifle fhall recover no cofts, becaufe this aflion and 

penalty is newly givcn^ 

%^ H. 6. 10. And fo in the quare impedit no cofts, for that no damages were 

given at the common law. 
3oE.3.»7. 5E. In an aftion of wafte againft tenant for life, or yeares, the plain- 
3. dam. 114. tiffe (hall recover the place wafted, and treble damages given at this 
6 66^ 'to ^ h' P*'^^^™^'*^* ^^P' 6* ^^^ "O cofts, becaufe no aftion lay againft them 
4 13.°° ^^ ' ^' ^^^ common law, but the adlion and damages are newly given : 
Mich. 29 H. 6. but againft the gardein, or tenant in dower, &c. there the plaintifFe 
jnCommuni fhall recover, treble damages and cofts alfo, for that an aftion lay 
Banc. Roc 103. againft them at the common law, and for the wafte damages fhould 
12 £ ^aIj ^® recovered; and fo are all the books, that feeme prima facie to be 

at variance, well reconciled. 

iI3) Et tout ceofoit tenus en touts cafes ou home recover damages,'] 
ore the making of this ftatute no demandant recovered damages 
in any reall aftion, but onely in a writ of dower, unde nihil babet^ 
by the ftatute of Merton cap. i. 

This claufe doth extend to give cofts, where damages are given to 
any demandant or plaintifFe in any adlion by any ftatute made after 
"B^tgyh. this parliament: Vbi damna dantur^ njiSus ijiftoriin expenfis con* 

demnari debet * 

(14) Soit deformes chefcun tenus a render damages^ la ou home re* 
cover vers luy defon intrufion demefne, ou defon fait demfne."] This is 
a generall and a beneficiall branch, which we have partly expounded 
before in our expofitions upon the fccond branch of this chapter ; 
. generally this branch giveth damages to him that right hath and 

his 
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his heires againft the mtrudor> abator, difTeifor, or other wrong doer 
himfelfe. 

And defanfMt denufne, is interpreted /k fin tort demefne^ oi 33^.3.^2^.6. 
his owne wrong. And therefore if a coparcener refufe to *^|'^i^1^*^'' 
make partition in a writ of partition againlt her, the plain- ^X'^'L\J^^ 
tifte Ihall not recover damages, for this writ is a writ of right 2rE.3.57. 
in his nature, and fhe hath a right /^ my et per tout to take the 7 H.6. 35,36. 
profits. . 3 £.3-^0.48. 

If a man make a leafe for life, the leflce dieth, an eftranger in- 
trndei, the leflbr or his heire (hall have the writ of intrufion againU [ 29O ] 
the intrudor himfelfe, and recover damages by this aft, Etfic dt 
fimilibus. 

And that I may obferve it here once for all concerning thefe 
auncient ftatutes both of thofe that are pafl, and thofe that are to 
come, how neceffary it is not onely to know the law, but alfo the 
roote and reafon, out of which the law deriveth his life, <i^. 
whether from the common law, X)r from fbme a& of parliament, 
left if he taketh it to fpring A-om the common law it may lead 
him into error in like cafes. 



CAP. II. 

O I enfant deins agefoit tenus hors de 1 F a child within age be holden from 
fan heritag£ apres la mart fon pUr, his heritage after the death of his 
cojin^ayel'i ou befayel (i), per que il father, cofin, grandfadier, or great 
covientj que ilpurchafi briefe^ etfon ad-- grandfather, whereby he is driven to 
verfaryveigne en court et en re/poignant his writ, and his adverfary cometh 
01/eagefeoffementy ou outer chye (2) dity into the court, and for his anfwer al- 
fer que jujiices agar dent lenquejiy la ou ledgeth a feoffment, or pleadeth fome 
lenqueftfuit delay jefque al age lenfanty other thin^, whereby thej uftices award 
cy pajfa ore lenqueji auxy come ilfuit an enqueft, there whereas the enqueft 
de ple'tm agt (3). was deferred unto the full age of the 

infant, now the enqueft ih^l pais as 
well as if he were of full age. 

(i InA. 6. f, 3. Dyer, f. 104. 3 Bulftr. 137.) 

Firft it is good to cleare this chapter, which is a very benefi;iali 
law made for avoyding of delay, that greatenemy to jaftice. 

Jufticiam nonjujlicium *vult juris amicus, 
Juflicium mnjufiitiam *vult juris inimicus. 

For Ae very text of this law in two maine points hath been fal- 
^fied or miftaken. 

Firft of auncient time fome manufcripts of this chapter before 
printing came to us were apres le mart fin cofin, aiel, ou befiieU omit- 
ting thefe words, fin pier \ which being (hewed to the judges in 
8 E. 3. they were of opinion that a writ of mordaunceder was g e. j. 23. 
not within this law. And Fleta following that error rehearfing 8 Afl. ii* 
this chapter faith, Apud Gloc* prrvifimk fuifyjs h^tres infra itiatem 

peiat 
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See the books in pitat feifinam eenfanguineiy anjifiu^ nielproa'vi^ et excipiiur contra eum^ 
3 E. 2. age 133. ^^^ omitting /o/myZtf. 

iS E; i a'^&c* ^"* ^'^ ^® P"^^ ^^ former error is amended, and accordeth with 
* our latter bookcs. 

And it is not to be thoa^ht, that the wifdome of the parliament 
would provide for the feiiins of them that were fo farrc re- 
mote, as in the writ of befaiel and cofinage^ and leave unpro- 
vided the feifin that was in the next auncefter of all, as of the fa- 
ther, &c. 

And therefore the rule is good, Satius eft peter e font es^ quam/eSari 
rivulos. 

The other error, and that continueth ftill in the print, was, the 

words of the record be, per que Jesjuftices agardent le age, and in 

ftead of U age, it is in the print lenquefty which is oppofitum infub^ 

jeSio, for in the writ of aiel, befaiel, and coiinage, there could be no 

enquefl awarded before an liTue joyned, neither could any enqueft 

in thofe writs enquire of circumftances (as in the afiife of mord', or 

aflife) but of the iifue joyned onely, and this alfo may well be ^ol-' 

leded by our books. 

[ 291 J And Uiefe words next following, [o^ lenqueftfmt delay jef que al age 

18 E. 4. 23- lenfant^ are to be referred to the mordanceiler onely, becauie in that 

Dier a & Iph. writ there appeareth a jury the firft day, as in the aflife oi novel dif- 

St Mar. 137. * J^ifify ^^^ fo ^t is not in the writ of ayel, befaiel, or cofinage, unlefie 

Li. 6. fa. 3. you will take enqueft for triall, and then the fenfe is, where triall is 

Markhalls cafe, delayed untill the age of the infant, and then it may have reference 

to ail the writs named in this chapter. 

Now thefe clouds being removed, we (hall more cleerly perufe thd 
text. 

Before the making of this sl&, albeit the anceftor dyed feifcd of 
the lands, fo as a free-hold in law was caft upon the heir; if an 
eftranger abated, in a mordauncefter, ayel, befaiel, or cofinage, the 
tenant might have fhewed, that the demandant was within age, and 
have prayed that th? paroll might demurre untill the age of the 
heir, as he may do when the adion is aunceftrell droiturell, that is 
when the anceftor hath but a right, and no pofleflion, that is, no 
free- hold and inheritance at his death, fo as no free-hold and inhe-^ 
ritance defcend to the heir, but a bare right ; and fo note a diverfity 
between an ad^ion aunceftrell droiturell, and an adion aunceftrell 
poffeflary. But at the common law, if in a mordancefter, ayel, 
befaiel, or cofinage; the tenant did plead a feoffment, or a releafe 
from a coUaterall anceftor with warranty in barre, &c. there, left 
theinfent for want of intelligence might receive prejudice by try all 
thereof during his infancie, the law in his favour at the firft gave 
him the benefit of his age, which when it was ufcd for delay to 
his prejudice, this adl was made for his relief therein. 

(1 ) Jprej le mort/on pier, coufin, ayel, ou be/aielJ\ After the death 

of his father. By this is neceflarily implyed the aflife of mordan- 

Braa. fol. 25:Tf cefter ; and the cafe of the father is here put for an example, for it 

aS4. Brief. 180. gxtendeth to the cafes of the mother, brother, fifter, uncle or aunt, 

1 V % &c!*^* nephew or neece, after the dying feifed, of all which perfons a 

writ of mordancefter doth lye; for all the faid cafes are in equal! 

mifchiefe with the cafe of the father, and therefore are within the 

fame remedy. 

jE. 2. Age 133. But in a formedon in the defcendcr brought by an infant, if the 

3E.3.Agei53. feoffment of his anceftor be pleaded in barre with warranty jjid 
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adets, or a collateral! warranty without afTets, this cafe is not within 
this ilatute for two caufes ; firft, for that is an adion aanceflrell droi- 
turell^ for nothing defcended but a right, and therefore had not any 
freehold and inheritance at the time of his death, and therefore out 
of the letter and meaning of this aft. 2. The Formedon in the dc- 
fcender is in nature of his writ of right, for the ifltie in tail can have 
no writ of an higher nature, and therefore not within this ftatutc; 
for feeing this aft gave the infant a tryall during his minority^ it 
gave it him in fuch aftions as he might not be for clofed of his 
right ; but though he were barred in any of the faid aftions during 
his minority, he might at his full age have recourfe to his writ of an 
higher nature, fo as he Ihould not be remedilefTe, or any final! judge- 
ment given againil him during his infancy. 

By this it appeareth, that the writ of formedon in the reverter, or 
remainder, Dum nonfuit compos mitttisy dumfuit infra atateniyfiar cut 
in 'vhof in cafu pro*vi/o, ca/u confimli^ and all aftions of like nature 
are neither within the mifchief, nor within the letter or meaning of 
this aft, for that none of them are aftions auncellrel pofFelTary, as 
hath been faid. 

(2) Alledge feoffment mi auterchofe*'\ A feoffment with warranty from 
the fame anceflor is a barre to the aflife, and no barre in the aifife of 
mordanceiler; and therefore this is to be intended of a feoffment of 
a collaterall anceftor with warranty, or a releafe with warranty 
from fuch an anceftor, or fuch other matter, whereunto the infant 
during his minority could not anfwer, as hath been faid, at the 
common law: and the rule of Glanvile is good, Generaliter *verum 
eji, quod de nulla placito tenetur re/ponder e is, qui infra atatem eft, per 
fuod pojjii exharedariy nee ipfi nuntrifuper reSo rtfpondehit donee pit- 
nam habuerit ^iatem, And that of Brafton, ^od minor ante tempus 
ngere non poteft maxime in cajii proprietatis, necetiam con*venire, differ t» 
twr ufque atatem,fed non cadit bre've, 

(5) ^* P^Jf^ ^^ lenqiieft come ilfuit de pjein age A So as now fuch 
pleading, triail and proceeding fhall be in thefe tour aftions, as if 
the plaintife vfttQ of full age. 
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Z^STJBLIE eft enfementj que 

ft home alien tenement ( i ), qvte 

it tient per le • ley Dengleterre (2), 

/on fits nefoit pas for bar re (3) per le 

fait fon pier {de que nul heritage luy 
difcend^) (4) a demander et reco" 
verer per brief e de mordancefter (5) 
de la Jeifinfa miery tout face le charter 

fon pier mention que luy etfes hey res font 
tenusa la gartant. Etfi heritage luy 
difcend^ depart Jon pier^ donques foit il 

forclofe de le value del heritage^ que luy 



T T is eftablifhed alfo, that if a man 

aliene a tenement, that he holdeth 

by the law of England, his fon (hall 

not be barred by the deed of his father 

iTrom whom no heritage to him de- 
fended) to demand and recover by 
writ of mortdaunceftor, of Ae feifm 
of his mother, although the deed of 
his father doth mention, that he and 
his heirs be bound to warranty; And 
if any heritage defcend to him of his 
father's fide, then he iball be barred 

for 



igt 
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gft difcendus. Btji in fid cas apres la 
mortfon pier, heritage luyfoit difcen* 
dus per mefme le pier (6), donques 
aver a le tenant ven luy recovery de la 
Jtdfin fa mer {j)jp^ briefe de jadp- 
nunt que iffira hors de roUes des juf- 
tices^ devant queux le pleefuitpleade^ a 
refom* fin garroKtie ficome avant ad 
ejirefait en outers cafes^ ou le garantie 
vient en courts et dit que riens ne luy eft 
dlfcend^ de luy per que fait il e/i vauche, 
Et en mefme le maner eit liffue le fits 
recover per briefe de cofinage^ ayel^ et 
hefaieU Enfement et en mefme le ma^ 
ner nefoit Pheire la feme (8) apres la 
tnort le pier et la mier barr* da^ion a 
demander le heritage fa mier (9) per 
briefe dent re (10), que fin pier en temps 
fa mier aliena^ dont nulfim neji levi^ 
en court le roy {11). 



for die value of the heritage that is to 
him defcended. And if in time after 
any heritage defcend to him by the 
(ame father, then fhall the tenant re- 
cover againft him of the feifin of his 
mother by a judicial writ that (hall 
iffiie out of the rolls of the juftices, 
before whom the plea was pleaded, 
to refummon his warranty, as before 
hath been done in cafes where the 
warrantor comedi into the court, 
fayin?, that nothing defcended from 
him by whofe deed he is vouched. 
And in like manner the ifiiie of die 
fon (hall recover by writ of cofinage, 
alel, andbefaiel. Likewifein like man- 
ner the heir of the wife (hall not be 
barred of his a&ion after the death of 
bis &ther and mother, by the deed of 
his &ther, if he demand by adion the 
inheritance of his mother by a writ of 
entry, which his ^ther did aliene in 
the time of his mother, whereof n» 
fine is levied in the king's court. 

* Cuftumer de Korm. cap. 119. fol. 138. (Vaughan 366. Stat. 4 & 5 Ann. c. 16. Bro. Fome* 
don» 73. 5 Rep. %9» t Rep. 52. i Inft. 365, 366. 381. a. 382. a. 383. a. b. Dyer, f. 148. Fitz« 
Garraaty, 5. 9 Rep. 26. Fiu. Cui in vita, 7, 8. 32 H. 8. c. 28. Keiiw. 104. b. 124, 125.) 
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Before the making of this flatnte, when the heir demanded inhe- 
j-itance on the part of his mother, the warranty of the tenant by the 
courtefie, whofe heir he was, barred him of that inheritance without 
any affets. This ftatute doth provide, that it fhall not be a barre 
without affets. 

But at the common law, if the heir had been within age, and 
his entry congeable, though he had not entred in the life of 
the anceftor, the warranty bound him not, but that he might 
enter and avoid the warranty; but if he were driven to his 
adiion, the warranty had bound him, and fo it was in cafe of 2L/em 
covert, 

(i) Alien tenements.] This extendpth to alienations made aft^r 
the itatute^ ^nd not before, for it is a rule and law of parliament^ 
th^t regularly nova conjhtutiofuturisformam imponere debet, uon pra* 
teritis. 

This word (alien) doth properly fignifie a tranfrautation of 
poffefiion, but yet a releafe or (ionfirmation of the tenant by the 
courtefie with warranty, where no tranfmutation of pofl'eflion 
is, is within the fame mifchief, and therefore is within the remedy 
of this ftatute; for otherwife the ftatute ftiould fcrve to Uttk 
purpofe. 

{z] Tient per la ley Danglettrre, ] If the heir demand the heritagiJ 
of the part of his father, and the warranty on the part of his mother 
be pleaded, this cafe is not holpen by this ftatute, as in the firft 

part 
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part of the Inftitutesit appeareth; for this a£l by this branch pro- Sec thr- ftamte 
videth onely for the cafe of the tenant by thecourtefie, and there- ^eo^psE^/gar* 
fore tenant for lifci or tenant in dower is not within the cafe or 86.12Akp.9i 
claflis of this aft; but as concerning the cafe of the tenant by 
the courtefie, which is the cafe of this aft, this ftatute is takeii 
by equity, as heretofore hath been partly touched, and hereafter 
fhall appear. 

(3) Son fits tie foit pas forbarre.\ This doth not onely extend to i|E; J.gkr.S^ 
the fon, but to the daughter, and to any other heire immediate, as 

here the example is put, or mediate^ as cofin and heire, be they 

never fo remote. . ^ 

(4) De que nul heritage luy de/ceruiJ] That is to fay, from whont 
no lands or tenements in fee fimple of the yearly value of the inhe- 
ritance of the part of the mother doth defcend to the heire, for the 
warranty is no' barre without fuch affets* 

And by the equity of this ftatute the warranty, of tenant in tailc it E. 2. ga^ran- 

is no barre. unlefTe there be aflets in fee fimple defeended. ty. Statham. 

Albeit the word heritage be generall, yet hath it in conftru£lion *gg' 3- *^* 

a fpeciall fignificaiion, for the aflets muft refpeft the eflentiall qua- p|^ Coin*iio* 

lity of the inheritance, whereof the heire is to be barred, and that Lib.S. fol. 53. 

is, that it be a locall, polTeflary, and certaine inheritance, as lands, Syms cafe, 

rents, commons, and the like: and th^r^fore an annuity, that is a Do^^Sr. fo. 

perfonall inheritance, and lieth in aftion, nor any right of aftion of J^* iLT^ 
inheritance is no heritage within this ftatute, untill it be reduced 
into pofl^eflion, E^tfic de fimilibus. 

( 5 ) Per brief e de mordaunceJler.'\ And after the writs of aicl,|jefaielj 1 1 E. 2. gar. %^. 

and cofmage are alfo named. 8E.2. ibid.Si. 

The intendment of the makers of this aft is, that the warranty 46 E. 3. age 76. 

of him that held by the courtefie fhould not be. a barre to the heir 4 E. ^. gat. 63. 

of his wife, unlefle he left affets; and the makers of the ftatute E-N.B.2o8.b. 
could not put all the cafes that might happen, but did put the ilrongeil 
cafes, ^nd by conftruftion the lefler fliall be included, and therefore 
in all aftions, as the writ of right, the formedon in the defcender, 
the writ of entry in the/^r, the writ of entry ad communem legem, 
and the like are within this ftatute. 

(6) Heritage luy defcend de mefine le pier,"] If a feigniory iS'E.^.s^tf.j^r, 
of homage and fealty defcend to the heire, this is no afTers, but Br«5-^W'4i« 
if a tenancy doth efcheat, to the heire, although it were never in pi^^com'^Cha* 
the father, this fhall be accounted aflets, becaule the feigniory that mans cTii. *^ 
came from the father was the means to bring it to the heire, Etfc 

de fimilibus, 

(7) Donqiies a'vera h tenant vers luy recovery de lafeifinfa mereJ\ 
By this aft the warranty of a tenant by the courtefie being pleaded 

with aflets defeended is a bar to the heire of the mother; but if Hil. 9 E. 2.62.6. 
aflets be not then defeended, but after it defcend from the fame »« Entr, furdifT. 
father, then the tenant ftiall have recovery of the inheritance of the ^^ |* '^'^^^ 
mother by a writ of judgement, as this aft appointeth: and by the pi.Co.n.fo.'iio. 
equity of this aft it is taken, that in a formedon in the defcender, 
if the warranty of tenant in taile be pleaded, where no aflets is 
then defeended, but after aflets doth defcend to the ifluc, there the 
tenant ftiall have zfcire facias to have the afllts, and not the land in [294 ] 
taile, for if he fliiould have the larjd in taile, it was confidered, that 
if the iflue aliened the aflets, his ifl^ue might recover the land tailed 
in?a formedon: wherein is to be obferved the great wifdome of the 
fages of the law in auiicient times, ever fa to refolve, ai\d give 
II* Inst. Z judgement. 
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judgement, Ut Jit Jims litium. But in none of the bookes that treat 
of this nftatteris cxpreffed ho^ the tenant (hall demeane himfelfe in 
pleading to take advantage upon this ftatute of the aflets, which? 
after defcended. 

And therefpre if in a mordanc', &c. the tenant plead the warranty 
of the tenant by the curtefie with affets (as in fome of the books it 
is faid) or in a formedon the tenant plead a lineall warranty with 
affets, and the demandant take iffuc upon the affets, and it is found 
PI. Com. 110. that nothing defcended, and thereupon the demandant recover, and 
afteF the recovery affets dcfcend, the tenant fball never have a 
Lib. S. fol. 53. fcire facias to take benefit of this a6l, for he that will take benefit of 
Syms caic. ^^^ ^q^ ^^(y ^^^ begin with an untrutb, but muft plead the warranty^ 

and confeffe the title of the demandant, and pray the advantage of 
this adl, when affets ihall defcend,and upon this record when affets 
defcend, he (hall have z/cire facias-, for our aft faith, Per brief e de 
judgement que ijfera hors de relies desjuft ices', and this expofitioiir 
agreeth with the words of this aft, a refummon fan garrantie ficomt 
a'uant adejirefait en outers cafes ou le gdrrantee *vtent en court, et dit, 
que riens neluy eji defcend* de luy, per quel fait tl ejl vouch : for there 
without queiHon after affets fliall defcend, upon the record a fcire 
facias fhall be awarded. 

(8) Enfement et en mefmH^le maner nefoit le heire la fern, &c.] Thia? 
is the laft branch of this a*^. 

(9) Barre daSion a demander le heritage fa mere, &c.] By the firft 
branch the aft provideth remedy againft the warranty made by te- 
nant by the curtefie after the deceafe of his wife ; this branch pro- 
videth remedy againft the alienation of the hufband with warranty 
during the life of his wife : upon thefe words fome have conceived, 
that this warranty fhall notbinde, albeit affets doth defcend from 
the father, iJfecaufe affets is not mentioned in this branch, as it is in 

S E. 2. gar. 81. the former. But thefe words, enfement et en mefme le mantr, doe {<^ 
Hil, 9 E. 2. ubi ^.Quplc this branch by reference to the former, as if^^in this 
i7*E. 1, 51. ^^^^ ^^<iX.^ doth defcend, by the warranty and aflets the heire is 
lyE-t's^.' barred. 

Hi!. 9 E. 2. ubi If the hufband make a fcofFement in fee of the wives land with 

fup« warranty, and hath iffue by her, and they both die, in a writ of 

'^ *'°"*afc'^''^"" entry y«r di£eiftn brought againft the feoffee he vowcheth the heir 

tons ca e. of the hufband, who is alfo the heire of the wife, he may upon this 

ftatate devolve the ten' of the warranty, for that the hufband left no 

affets, and that he hath an aftion as heire to his mother to recover 

the land, and if he fhould enter into the warranty, he fhould forclofe" 

himfelfe of his aftion, and therefore by the rule of the court he 

-cntred not into the warranty. 

Seethe fitft part (10) Brief e dentre,'\ That is z fur cui in vita, but if the lands 

of ihe Inftitutcs, ^/f^xQ entailed to the wife, and after the ftatute of donis ccndic* de IV» 

cap. Car. fepc. ^^ ^^ j^^-j.^ brought a fon»edon, the collateral! warranty of the 

hufband fhall barre in that aftion. 
27 E. 3. 8g. (11) T>ont nul fine eJi kvk en court le roy.] This is to be under- 

PKCom. 57. -jioj^ whereof no fine is lawfully levied, that is by the hufband 
Inftitutcs ftA; ^"^ ^'^"^' ^^"^ ^^^^ ^^^ *^^""® claiming a fee-fimple is barred; but a 
7i9> 730! 73'- ^"^ levied by the hufband alone was a wrong, and at that time a 
.' difcontiouance, and therefore fuch a &ne was not within the inte«.- 
tion of this aft. 
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CAP. IV, 



JP'NSEMENrft horns leffa fa 
ierre a ferme fi), ou a trover 
ejlovers en viver^ ou en vefture {2}, 
que amount a la quart part de la veray 
value (3) de la terre^ et celuy que la 
terre tient (4) ijfmt, charge la lejfejl 

S^fe^fi'^J^ {S)> ^^^^ ^^^ h°^^ ne puit 
trover dj/lre/p per deux ans {6), ou per 
trots J a fair e le ferme render-^ ou a f aire 
ceo que ejl contenue en lefcript (7) ou 
leas : Efiablie eji^ que apres les deux 
ans pajjes eit le lejir aSiion (S) a de^ 
mander la terre en demeign* (9) per 
brief e que Haver a en le chancery ( lo). 
Etji celuy vers que la terre ejl demande^ 
veigne avant judgement^ et render les 
arrerages et les damages ( ii ), ^/ trova 
filer ty tiel come la court verra que foit 
f^iffif^nt [i2) a render en apres [fo- 
lonque'] ceo que ejl contenue en lefcript 
du leas^ ci^ reteign* la terre. Et fil 
demur f* tanque ele foit recover per 
judgement^ foit il forclofe a remnant 
(13). W, 2. cap. 21. & cap, 41. 



ALSO if i man let his laiid to 
ferm, or to find eftovers, iit 
meat or in cloth, amounting to ths 
fourth part of the verv value of the 
land, and he which holdeth the land 
fo charged letteth it Jie frefli, fo that 
the party can find no diftrefs there by 
the fpace of two or three years to 
compel the fermor to render, or to (do 
as is contained in the writing or lejjfe; 
it is eftabliflied, that the two yeares 
being pafled, the leflbr fhall have an 
a6lion to demand the land in demean 
by a writ which he ihall have out of 
the chancery. And if he againft whom 
the land is demanded come before 
judgement, and pay the arrearages and 
the damages, and find furety (iuch as 
the court fliall think fufficient), to pay 
from thenceforth as is contained in tLe 
writing of his leafe, he (hall keep the 
land. And if he tarry until it be re- 
covered by judgement, he ihall be 
barred for ever. 



(7 H.8. f. 28. FItz. Rcfccit,96. 105. Fit*. Scire fac* 154. Kel. f. 75. 132. FIt«. Ceflavit. U 
). 12. 19, 20. 23. 25. 27. 29. 32. 38, 39* 49* 52> 53* $6. Rail. pla. f. xxi. Regift. £37. 13 fid. 

ftat- T. c. ai. Ar. TO "EH o..\ 



10. 

I. flat. I. c. 21. 41. 



10 £d. 2.) 



What the common law, or fome cuftome was before the making 
of this ftatutc, you may reade in Bradon who wrote a little before Braft. lib 4, 
this (latut?; Item poterit intervenirejuftum judicium ab initio, ut in fol- 2^5* b* 
diJlricHonibus facieudis, et vertitur ex poft fatlo in dijjeiftnami ficut iti 
hurgagiisy terris, te^ementis, et tenuris exterioribus, Utfi dominus per 
conjiderationem curia fua pro defedufern^itii ceperit tenement urn tsneniii 
fui in manitm fuanty ficut fimplex namiu, donee de red^itu fuerit fat isfac* 
turn; fed cum talis, cujus ten* fuerit, obtulerit de fatisfaciend* de redditn 
et arreragiis^ reftitui ei debet poffefjio, et fi dominus hoc recufaverit, 
tunc erit manifefta d'lffeijina. And afterwards in another place he 
faith ; Item Ji propter paupertatem poffejjionem dereliqmrit^ et ita quod FoI« 262, "» 
dominus capitalis pro defeSu feruitii tenementum fuum in mannm 
fuam ceperit et retinuerit^ 'vel alio excolfnd* dederit, ^c. fatis moritur - 
tenens feifitus. 

And I reade amongft auncient records, that a ceffavit was brought Inf Record 87*\ 
ip the raigne of king John, but this aft is the firft flat ute that Regis JohanniA. 
was made by authority of jparliamcnt concerning the ceffauit\ 
after this came .the; ftatates of Weftm. 2. and 16 E. 2. De Gam- 

Z 2 ktto\ 
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W.*.c.2i&4i. 
ioE.i.Stat.dp 
gamletto. Vet. 
Mag.Cba.f. 122. 
Pafch. 17 E. 3. 
coram Rege. 
Rot. 139. Lon- 
don. Firftpart 
ofthelnftitutesi 
fea.i.45E.3. 

*7- 33H.6.53. 
i3E.2.Cefravit 
51 F.N.B. 209. 
g. SeeMicK« 
oE. I. in Banco 
Koc. 39. Kane. 
Hil. X3E* I. in 
Banco Rot. 7. 
Pafch. x6 E. X. 
Rot. 5. 
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iiE.2.ce{tkv. 
50. 21 E. 3.23. 
45 E. 3. 15. 27. 
21 H. 6.50. 33 
H. 6. 53. F.N.B. 
209. I X H. 4. 3* 
27 H. 8. 28. 
Kel. 104, 105. 

Fafc. 16 £ I. in 
Ban. Rot. 5. 
Non potuit exeo* 
/ere propter Aura$ 
d.ftriSicineu 
Regift. 237. 
F.N.B 21c. a. 
€ E. 3. 45. 8 E. 
3. 46, 47. 10 E. 
3. 6. 21 E. 3. 20, 
21. 30 E. 3. 22. 
43E. 3. 15. 
8H. 6. 17. 
33 H. 6. 8. 



Temps E. x.cef- 
favitfS. 10 E. 4. 
I. 2. 30 E. 3. 22. 
II L. 3. ceffavit 
21. 35 H. 6. 
ibid. 7. F.N.B. 
ao8, 2C9« 



leth>% and note that the writ framed upon this a£i doth recite this 
flatute. 

( 1 ) Lejfafa terra )Bifernu.'\ Leffky demifey noia dimittere is a good 
word of a feoffement, and therefore if a man let or demife lands to 
a man and his heires, and make livery of feifm, this is a good feoffe- 
ment, and fo is this word here to be intended, for a cej}a<vit lieth not 
again (I tenant in taile, or fenant for life, unlefFe the remainder be 
limited over to another in fee, fo as he is tenant to the lord, as te« 
nant by the curtefie is. 

(2) Efio<vers en w'ver ou *vefture,'\ That is to fay, efto^vers in 'viQu 
et 'veftitu^ of this fulHcient hath been faid in the expoiition upon the 
feventh chapter of Magna Chart a, 

(3) ^ Ala quart part de ta *verie 'value,] Fide for fee ferme the cx- 
pofition upon the twenty feventh chapter oi Magna Charta. And 
fuch rent or other profit, as was anfwered to the owner of the land> 
was accounted the verie value. 

(4) Celui que la terre ticnt.] So as there mufl be a tenure be- 
tweene the feotfbr and the feoffee in fee-Ample, for a cejja'vit lieth- 
not upon a refervation without fuch a tenure^ and fo was it adjudged 
in 1 1 £. 2. 

At the making of this adl all eftates of inheritance were in fee 
iimple, and therefore the donor upon an effate in taile (created 
by a flatute made after this aft) (hall not have a r^i;// againft the. 
donec^in taile, nor againft tenant for life; neither for the ceffer of 
the mefne a ceJJ'a'vit lieth for he holdeth not the land as this adl 
fpeaketh, which ought to be overt, and fufficient to the diftreffe of 
the lord, which is a good plea in a ceffavit. 

And in this writ the tenure between the demandant and the te- 
nant is traverfable, becaufe this writ is grounded upon the tenure by 
force of this adl; but in this writ the feifm is not traverfable, be- 
caufe it is not grounded upon the feifin, neither is the quantity of 
the fervices traverfable, but to be taken by proteftation ; for whe- 
ther he hold by more, or lelTe, the cejfa'vit lieth; but in an avowry 
the feifin is traverfable, for that is grounded as well upon 
the feifin, as the tenure : alfo in the ieffmjtt the land is to be reco- 
vered, and not the fervices, and it is in his nature a writ of right, 
and the jury fhall meafure in their confciences the quantity of the 
fcrvice. 

Neither is hors de fin fee a good plea in a cejfavit^ becaufe (at 
hath beene faid) the tenure is traverfable. 

(5) LaUJJeJI gi/erfrejh,'] The tenant of the land is called tenant 
per a'vaile, becaufe it is prefumed, that he hath ^vaile and profit by 
the land, and therefore the law never expeded, that he would let 
the land lie frelh, that in his proper fenfe is as much, as unmanured, 
or uftoccttpied. 

It is faid in law to lie frefh, not onely when there is no cattle, 
or other thing diftrainable upon the land of the value of the rent, 
or other profit behinde 3 but ^Ifo, though there be a fufficient dif- 
trefTe to be taken, yet by conflrudion upon this aft, if the land be 
fo immured or incbfed about, as the lord caunot come to take and 
carry away the diflreffe to the pound, it is faid to lie frefh, that 
is, without profit as to the lord, for though it be fufficient, yet 
it is not fufficient to his diflreffe, fo as the land mud lie open and 
fufficient to the diffrefie of the lord: Or elfe it is faid in law ta 

lie 
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ik frefh within this ftatute, which conftrudion is worthy of ob- 
fervation. 

(6) Pir deux ans,"] Per bienmum% fo as by thefe words is im- iiE. 3.cefravk. 
plied, that it lieth onely for annual! fervices, and not for homage, 3 E. 3.46, 47. 
fealty, or the like. And upon thefe words, rien arere, ^c. is a 17 ^* 3« 57- »7 
good plea in this adlion. H 1 IL Jtn. 

This aa faith, if the tenant let the land lie frefh, yet if a 6/^. 6 H. 7.7. 
flranger wrongfully occupy the ground by putting in his cattle and S H.7. 2. 30?. 
feeding of it, or otherwife by manurance of the ground, this 3* "• *4 E. 3. 
is luffieient to the diftrefle of the lord within this aft, for the lord r^'^J-^^^^* l^^ 
may diftrein them, which is the end of this ad; otherwife it ^rH.e.^ceffavit 
is in this cafe, if cattle efcape, and the owner freOily follow to take 7. F.N.B. 209. 
them. 

(7) Ouafaire chofe que efi cantenue en lefcript,'] By thefe words 
the ceffa'vit cUd lie for non-payment of a fee ferme coDtaiaed in the 
4eed. 

(8) Eyt leUJforaaion a demaunder terre en demeign^.^ » 

Five doubts were conceived upon this ad: 

1. Whether the heires of the lord might have zcej/h'vit, becaufe f ^97 ] 
the words be eyt le lejfor. R«S*»^*' *37- 

2. Upon the ^ame words whether the grauntee of the feigniory 
with attornement, or tenant by the curteSe, tenant in dower, &c. 
might have a ceffavit* 

3. Whether againft the alienee of the tenant or his difleifor, &c. 
a cejfa'vit did lie upon this ad, becaufe the letter of this law extended 
4)ut to the feoffee. 

4. Whether the cefavit Ihould be againfl the heires of the 4S E« 3» »$• 
feoffee. 

5. Whether it extended to rents and fervices created without 
deed, for as much as this ad fpeaketh of fuch onely, as were referved 
by deed. 

Tht(c doubts were conceived upon that notable rule ^t^ 
livered in our bookes in the cafe of cejfa*uit, Ou recoverie eft done 
^n efpeciall cafi per eftatut, il covet f que home aver toutj vaies accord al 
Jiatut, 

As to the firfl Britton faith. Fee fermes font terres tenia en fee a 
refponderpur eux per an le 'verit ttcdue^ ^u pluiSf ou meyns, de quel rent 
ft les feoffees ceffent a refpondre per deux aiis enfembU per tant accreft 
A3ion as feoffors et lour heires a demaunder les tenements en demeane. 
JBut notwithflanding this point and the refidue of the doubts 
are briefly and excellently remedied by the flatute of W. 2. made W. 2. cap. 21. 
feven yeares after this ad, as we fhall (hew when we fhall come 
.to it. 

(9) Demaunder fa terre in demeign\] Upon thefe words it is T3E.3.gard.38. 
xoncluded that a ceffavit, doth not lie of a mefnalty confifling 21 E. 3.44. 

of rents and fervices, but this writ lieth aeainft the tenant ^r *7j^-**^ 

.7 * '^ 1 H.4. 3, 

i^^^^/f- i2R.2.ccflav. 

It is holden that a ceffavit doth lie of an advowfon^ and yet it 46. 

is not in demelhe, and overly and fufEcient to his diflreffe cannot be 5 ^' 7- 37- 43^. 

pleaded. * 3-i5.3JE-3- 

(10) Per brief e que il aver a en la chaunceryS\ Hereupon alfo ^^, h'^6?^4* 
£reat queftion grew for the forme of the writ, but in the end a Rcgift. 237, 
writ was conceived upon this ad, as it appeareth in the Regifter, F.N.B. 2io« 
andf.N.B. 

Z 3 (11) Avant 
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(11) Jinfant judgementf et tender les art er ages ti damages , &c.] 
After verdidb and before jadgement, th« tenant may tender the ar* 
rerages, &c. He ought to tender the arrerages in proper perfon^ 
though he be a lord of parliament, for the words of tliis adl be, 
Celwf 'vers que le terre eft demandt njienty ^c. and he ought to finde 
furety. 

In a cejfavit after the cnqnell joyncd, the tenant made default^ 
and at the retourne of the petit cape, the tenant appeared, and offered 
to pay the arrerages with damages, and to finde fuch furety as the 
court would award* which was received, becaufe he came before 
judgement, and found furety, that is, three pledges, which bound 
their lands to the diftreife of the lord in the fame forme as the 
tenant his land is bound. 

He ought to tender all the arrerages, for fo are the indefinite word^ 
to be taken as well before as after the two yeares, and damagq^ to 
be allowed qf by the court^ but if the demandant doe not ^edge 
how much is behinde over and above the two yeares, 3rc. and that 
be found by the jury that findes the iiTue, the tenant need not 
tender more then for the two yeares, bepaufe it appeare not of 
record, or by neceffary confequence as fuch arrerages as incorre 
hanging the writ; and for any arrerages incurred before thi$ 
tender, the lord (hall not avow, becaufe the tenant ought to have 
paid all. 

The court may affefle the damages by their discretion. 

Where this aft faith, that he fh^ll tender the arrerages, it is to be 
underilood of fuch things as may be yedded, as rent, &c. but 6f 
fuit; divine fervice and fuch like which cannot be ycelded, damages 
fhall be paid for the fame. 

If two joyntenants be impleaded in a cejfainty and the one make 
default, &c. the other cannot tender the arrerages but for the moity, 
for the other joyntenant hath * power to alien and lofe his moity, the 
words of the ftatute be, Celuy vers que la terre eft demaund, and the 
land is demaunded againd both. 

JBut if A. and B. be feifed to them and the heires of A. and 
B. make default, A. may tender for the whole in refpeft of his re- 
mainder. 

In a cejjavit, the jury in anno 6. E. 2. found the celTer, -and 
that the rent was behinde by 30 yeares, part of which time was 
before the ftatute whereupon the writ was grounded, and yet the 
demaildant (hall recover all the arrerages, as is well warranted by 
the ftatute. 

If the demandant in the cej(avit be outlawed in a perfonall aftion« 
this outlawry may be pleaded in barre of the ioion, becaufe the 
arrerages are due to the king. 

(12) Et trovera fuertie come le court *verra ftifficient^ &c.] This; 
furety is referred to the difcretion of the court, for herein upon thefe 
words there is a rule conceived, Suretie eft al court d'^ordeiner, et al 
tenant daffent et aftirme. And therefore being referred to dif. 
cretion^ in divers cafes feverall fureties have been ordained 
upon due coniideration had in refpeft of the ftate of every parti- 
cular cafe. 

Sometime in refpeft of the quality of the demindant, as if he be. 

t body politique or corporate, ecclcfiafticall or temporall for feare 

of a mortmain, therefore their coHaterall furety is to be founds &C, 

9, 
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/7</if 15 Martini, a/tno j^E. 3. coram jufiic* itiu^ aptul Dunfiahle, 
furety was graunt^d to the prior of D. demandant in a c^a*vit, 
that he fliould diflrain for the rent in other lands. 

* Sometime in yg(pq&. of the quality of the tenarit in re- * 10 E. 4. 5. 
fpeft he is a body politique or corporate, or a feme covert; or an JcmpsE.j.ccf- 
w^ant. T'V-\i% 

*> Sometime in refpedlof the tenancy it felfe, as if it be a houfe, 27. 1'cE.z^lwd; 
&c. left the tenant iliould vade it, and fo make it not fufficient to 20. 19 £ ^. 
j>ay the rent, ibid. 21. 4 E. 3. 

Though the ftatute referreth . the furety to the difcretion ^^-'^^-J* 
of the court, yet will it be good to follow precedents of former TaTDoa! & 
times, {ox di/cretio eft difcernere per legem quod fit juftum, stad. lib. 2. 

^ Albeit it is for the benefit of the demandant to have furety, ^41 E. 3.29. 
yet he cannot waive it, becaufe it is made parcell of the judge- »9 E. 4. 5. 
ment. ^^50 £.3.23. 

^ But what if the furety be a jiidgement of the court, that if he d^, Et^f ao. 
ceffe againe by one or two years, que la t*re incurgera la remnant ^ iq R. 2. 
that is, that he (hail have judgement to hdd the land, &c. for ever, 'Scire fac' 134. 
wherein the tenant fhall never tender any more, and his remedy, that 
after fuch ceifer again, he (hall have 2. /cire facias upon the record, 
and if the tenant be warned and make default, &c .the demandant 
ihall have judgement againft him for ever. 

If the tenant after a judgement given againft him in a ceffa^it^ that 
if he ceafe againe, ^e laterre incurgera le remnant , in that cafe if 
the tenant alien, the alienee ihall not be bound by the faid furety or 
judgement, becaufe it bound him that was tenant in the ceja^it 
onely, and upon a new cefier a new ceffanjit muft be brought. But 
if the furety or judgement be, that if he or his affignes doe ce^ife 
again, &c. then the affignee is bound thereby, and upon K/cirefa^ 
cias the matter Ihall come in queftion. 

(13) Soit/orclo/e a remnant,] I'hat is, fhall be fbrclofed or barred 6 E. 3. 45. 
for ever, for this writ is a writ of right in his nature; by this 4 E. 3. droit 41. 
aft if the lord recover by defiilt, judgement finall by thcfc 
words, [Soit forclofe del remnant] fliall be given, and Ihall be 
a barre in a writ of right: otherwife it is of a judgement by 
verdicl. 

See more of tl\e writ ai cejfa'uit in our expofitioa upon the fta» 
tute of W. z. cap. 21. 



CAP. V. [299] 

fPNSE ME N'T ejl purview^ que IT is provided alfo^ that a man 

home eit deformes ( i ) briefe de from henceforth (hall have a writ 

waft (2) en le chancery vers home que of wafle in the chancery agauift him 

tient per le ley Dengleterre fj), ou en that holdeth by law of England, or 

auter maner a terme de vte (4)^ ou otherwife for termof !ifc,or for term 

des ans (5 \ oufeme que tient en dow^ of years, or a woman in dower. And 



er (6). Et celuy que f err a attaint de he 'which fhall be attainted of wafte, 

Hr" fhall leefe the thing that he hath 

' del wafted, and moreover fhall recom- 

'9)^ pence thrice fo niuch as the wafle- 

Et Z4 fhall 



xvajle h)^perde le chofe que tl aver* fhall leefe the thing that he hath 
wafte {i): et oufter ceo face gree del wafted, and moreover fhall recom- 
treble de ceo que le wafte f€rrataxe[()y. pence thrice fo niuch as the wafle- 
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Eten wafte fait en garJ^ {io\ foit fliall be taxed at. And fer wafte 

fait folonque Ceo que cdntenue efl en le made in the time of wardftip, it fhalf 

ground charter, cap. 4. Et per la ou be done as is contained in the great 

il ejl contenue en la grand charter, charter. And where Jt is containe4 

que cehty que avera fait wajie en in the great charter^ that he which 

garde, perdr* le garde: accorde eji, did wafte during thlp cuftqdy, {hall 

que il rendra ql heire les damages del leefe the wardfhip, it is agreed that 

wafie {ii),Ji ijfmt foit que la garde he {hall recompenfe the heir his dar 

perdue ne Jufffi mie a le value des mages for the wa{l:ej if fo be that the 

damages, avant lage del heire de mef wardfliip loft do not amount to the 

me Is garde (12). W. i. cap. 2i. value of the damages before the age 

Articuli fuper chartas, cap. 18. of the heir of the fame wardflbip. 

(Dyer, 25. Fitz. Waft. 62. 117. 146. Bro. Pari. 17. Fitz. Judgement, 85. 134. 255. FiU. D%- 
mage, 7. 22. 42. 52. 90. 114. 133. i. Inft. 53. b. 54. b. 2po. b. 355. b. x. p.oll, 91. 97. 156. 
Rait 689, &c, SavilJ, 42. 9 H. 3. c. 4. Rc^ift. 72. 

3 2 H. 4. 3. At the coramon law wafte was punifhablc in three pcrfons, wx* 

^'5* ^' *^' tenant in dower, tenant by the curtcfie, and the guardien, but not 
?b ^ againft tenant for life, or tenant for yeares ; and the reafon of the 

Rfpift!^ 72. diverfity was, for that the law created their eftates and intereits* 

Firlk part of the and therefore the law gave againft them remedy : but tenant for 
Inftitutes, life, and for yeares came in by demife and leafe of the owner of 

^cA. 67. ^|jg \2iT\^, &c. and therefore he might in his rfemife provide againfl 

the doing of wafte by his lefTee, and if he did not, it was his neg-* 
ligence and default. 
7H.6. 35. There is alfo an a£lion of wafte by cuftome, as in ,Lon- 

S H. 6. 34. don, &c. 

3*^- ^* Now the remedy at the common law was in two degrees : firil, 

fo?3i5i^oa. ^^^^ ^^^' ^^^ ^^^ inheritance did feare (for example) that tenant 
&*Stud. 1.2. c.i. in dower would doe wafte, he that had the inheritance might before 
r.N.B. 55. c. any wafte done have a prohibition diredled to the flieriftc, that he 
"W. 2. cap. 14, fljaii not permit her to doe wafte in this forme. 

Rex 'vicecom^ /alutem^ Pr^cipimus tibi quod non permittas quod 
talis mulier facial <uaflum, 'vel lenditionem, njel exilium de terris, bo^ 
minibus, redditibus, domibus, bqfcis, «z/(»/ gardinis, qua tenet in dotent 
de hareditate talis in tali 'villa, ad exharedationem ipjtus talis «/ 
amplius, i^c. 

And B radons advice hereupon is as followeth; 
SUgula, Et hocfaciat tempefli've, ne psr negligent iam damnum inctitrrat, qui4 

melius eft in tempore Qccurr^re, quatr^ poft caufam njulneratam r.emedium 
quarere, 
tib. 5. fol. 115. And the ftieriffe having the warrant of tliis writ may, as in cafe 
Foljtmbes cafe; pf a writ of eftrepemeut, take po£'e comitatus, and withftand the doin|^ 
pf any wafte. 

And this was the remedy that the law appointed before the wafte 

done by the tenant in dower, tenant by the curtcfie, or the gar- 

ktguta^ dien, to prevent the fame, and this was an excellent Jaw, iox praftat 

VidcW.?^. cautela qua/n medela, and preventing juftice excelleth puniftiin^ 

*? *!*• juftice. And this remedy may be ufed at this day. Now after 

wafte done there lay an adlion of wafte at the common law In this 

forme. Rex *viceccm\ Salutem, Si talis fecerit te fecwrum de cla* 

morefuo profequertdo, tunc pone per 'vad*, et/ahos plegios talem tnulie'^ 

fern', b'f • quod ft coram jufticiariis nrfris^ ^c. iftenfurji qumn /hit 
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!tuaftum, njenditioneml^tt exilium de terris^ hominihuSi redditihus, BoJch\ 
n) el gar dint Si qua tenet in dotem de hareditate talis, in tali fvilla, con^ 
tra prohibitionem noftram, et habeas ibi nomina plegiorum, et hoc breve^ 
tefte, ^c. 

Where in this writ it is faid contra prohibitionem noftram^ the 4 H; 3. 
plaintifFe fhould have well maintained his writ, albeit no writ of Waft, x»9, 
prohibition of waft had been fued out before, for that the com- «|>«i4«'*Rt«* 
mon law was a prohibition of it felfe, and fo faith Brafton fpeak- J^* proMb."is? 
ing of the wafte done by a guardien, Dominus 'vaftum emendabit Braa. 1. 4I' 
Jicy quod damna rejlituet, five 'vajium fecerit ante prohibitionem^ fo. 285. 
Ji<vepoJl. Vide W. a. c* 14^ 

By this writ of wafte the plaintifFe, if the wafte were done in Bra£^. h, 315, 
woods, Et mulier inde per inquifetionem connjincatur^ talis erit ei peena 316. 
infligenda, et in tantum erit coariianda^ quod de catero nihil capiat in 
bofco illoy 7iifi (per 'vifum * forejiariorum haredis) rationabile eftovC" • Fcreftarius iq 
rium /uum, et talis Jervitus imponetur ei ad pcsnam, et de foreftario ancient authors, 
apponendo fiat tale bre<ve (which there you may reade at large) Si " ^^^J^' ^^ 
€ufto5 de 'vafto con^vineatur, amittit cufiodianiy et reftituet damrla^ et det ,|Joodwari. 
4omino regi mi/ericordiam, quod non eft in mulier e, fi de dote fua fe^ 
cerit *vafium, quia dotem fuam non amittit y fid cuflos *vel curator ei adr 
jungatury qui impediat nefaciat, et damna debet refundere. 

So as the tenant in dower (and likewife the tenant by the cur- 
tefie) had two punifliments, «i;/z. to yeild damages to the Value 
of the wafte, and a keeper or curate to be appointed to them, 
who fhould withftand any wafte to be afterwards done by them. 

And the guardien had three punilhments. i. He fhould lofe 
the cuftody. 2. He fhould yeeld damages to the value of the 10 H. 3. 
wafte: and 3. He fhould be fined to the king, for that contrary Waft. 13s. 
to the truil in him repofed by reafon of his guardienfhip he did ^° ?' 3* ***" '39- 
wafte to the diftierifon of the heire, and this did hold as well in ^^sL X46. 
.cafe of a guardien in droit y as a guardien in fait. 

And the reafon wherefore at the common law the a£Uon of Temps E.i, 
wafte did lie againft the tenant in dower, or tenant by the curtefie, Waft, 131. 
albeit they had afOgned over their eftates, was, becaufe no adiion ^°^' ^' ^f^ 
of wafte by the common law lay againft the affignee for wafl done L £^ j. ^ 
after the aflignment, therefore the adlion of necefTity did for fuch n H. 4. i&. 
wafte (after the aflignement) lie againft the tenant by the curtefie, Doft. & Stu4. 
or tenant in dower, which law continueth to this day. ^ *'^** ^ 

But if the heire granted away the reverfion and the tenant at^ * -^ • 

tourned, the adion failed at the common law, as hereafter fhall be 
Aewed more at large.' Hereby it appeareth how neceflary it is 
for the underftanding of this aft, to know what the common law 
was, and the reafon thereof, before the making of our ftatutes, 
whereof you fhall reade more largely in Brafton both concerning Biad-uU Aiprt. 
the points abovefaid, and other matters concerning wafte, worthy Firft partof the 
of your reading and'obfervation. Inftit. (t&, Sjm 

But at the common law if the guardien in droit had afligned over ^'N^' S^* ^ 
his eftate and intereft, the heir fhould have had an aftion of wafte 
for wafte done after the aflignement againft the aflignee, for 
he was guardien in fait, and fo within the rule of the common 
law. 

(1) Home eyt deformesy &c.] Here the pe^fons are not named , 
who fhalt iiave the aft ion of wafte, but that is left to the common 
raw to judge thereupon, of which matter you fhall reade plen- 
tifully in our books, and it were too long to be here inferted, 
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Temps Y. I, 
Waft, 122. 
4 1.3.25. 
18 E. 3. 3. 
30 £. 3* i6« 
38 E. 3. 13. 
J I H.4. 18. 
F.N.B. 56. f. 

Kegift.72.1ib.3. 
foU 23. b. Wal. 
kers cafe, li« 1 1. 
lb. 84. Bowles 
cafe* 



Regift. 72. 
J 1 H, 4. 3. 

5 H. 7- 7« ^ 

Lib. 11. £01.83. 
Bowles cafe. 



Marlb. cap. 23. 

33E. 3>Waft, 
14^ IX £.3. 
^raunt 13. 
1 1 E. 3. reccit 
J18.4E. 3. s8. 
50E.3. 3. 
10 £. 4. 9. 1« 
5 £. 4. 89. Re- 
gift. F.N. B. 59. 
Lib. 5. £01.76.]^. 
Pagcts cafe. 
3 £. 3. 26. 
• 17 E, 3. 68. 

J 9 E. 3. 25. 



neither doth it tend to the expoHtion of this 9£i being left to the 
common law. 

(2) Brief e de avafie.'] Breve de *vaJlo. ^ Of this word fvaftum 
you may reade in the firfl part of the Inltitutes, fedl. dj, oncly this 
may be added that neither this ad« nor the fUtute of Marlebridge 
doth create new kinde of wades, but doe give new remedies for old 
waftes ; and what \& wafte, and what not, mufl be determined by 
the common law. 

(3) Honii qui tientper la Uy d^ JngleterreJ] Here tenant by the 
curte£e is named for two caufes : i. For that albeit the commOQ 
opinion was, that an adion of wade did lie againll him, yet fome 
doubted of the fame, in refpedk of this word teffet in the writ, fox- 
that the tenant by the curtefie did not hold of the heire, but of the 
lord paramount, and after this ad the writ of wade grounded there- 
upon doth recite tibis datute. 

2. For that greater penalties were indided by this ad, then 
were at the common law. 

(4) Ou en outer maner a terme de *vieS\ If a leafe be made quofif 
diu fola fuer* i or quum diuje bene gefferit^ or quoufque promotus fuerit^ 
i^c. in all thefe and like cafes they are in judgement of law leafe^ 
for life within this ad. 

Upon thefe words there be many conclufions worthy of ob* 
fervation. 

Fird, albeit the aiSgnee of the tenant by the curte£e, or tenant 
in dower> is within the letter of this law, for he holdeth in ibrnf^ 
manner for life, yet no adion of wade ihall be brought by the 
heire againft' the adignee, but onely againd the tenant by the 
curtede, or tenant in dower ; for in condrudion of datutes, the 
reafon of the common law giveth great light, and tlie judges, as 
much as may be, follow the rule thereof. 

But if the heire granteth away the reverfion, and the adignee 
attorne, there the grauntee by this datute duill have an adion of 
wade againd the adignee, and the plaintidie mud declare upon thi$ 
ilatute : for (as bath been faid) in that cafe there lay no adion of 
wade^at the common law, fo as in this point our ad is introdudory 
of a new law. 

2. If the heire had graunted his reyerfion expedant upon an 
edate in dower or by the curtefie, tlie grauntee diould not have had 
an adion of wade againd tenant in dower or by the curtede at 
the common law, for that the privity was dedroyed, therefore 
the grauntee in an adion upo^ this datute doth recite the 
datute. 

3. A lelTee for his own life, or for another mans life, is within the 
wor4s and meaning of this law, and in this point this ad intro- 
duceth that which was not at the common law. 

4. If a leafe for life be made to A. the remainder for life to B^ 
he in the reverdon fhall haveno adion of wade againd the fiid 
ledee, for then the edate of him in the remainder ihould be de- 
droyed, and fuch condrudion mud be made to preferve the edate. 
of an edranger, in whom there is no fault or default. But if he 
in the remainder for life dieth, then the wade is punlihable as well 
before as after his death. 

'* 5. If a leafe be made to A. for his life, the remainder to A. 
for the life of B. if A. doth wade, an adion of wade doth lie 
againd hua, for the wrong doer hath both the dates in him, and of 

that 
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that opinion was lir James Dier chiefe juftice'of the common 
pleas, Pafch. 18 Eliz. 

6. If a leafe for life be made, the remainder for years, an aAion 4 E* 3- »^f 
of wafte jfhall lie againfl the leffee, for the recovery therein Ihall |*|^* 1' *^* • 
not deftroy the terme for yeares. • • • 59- "r 

7. Fern* leflee for life laketh huiband, the huflband doth waHe, 46 E. 3. 32. 
the wife dieth, the hufband fhall not be puniftied by this law, for 46. tit. Waftc 
the words of this aft be, hoffte ^ug tient, l3c. pur w, and the huf- ?" , "* '^i « 
band held not for life, for he was feifed but in the right of hiis southcotscafc, 
wife, and the eftate was in his wife, 

8. An occupant is within this law, for the words Of this adl (as 48 £. 3. 19. 1. 5. 
hath been faid) are home que tient, which are more liberal! words ^^^' 3* ^* ^' ^^ 
then if the llatute had fpoken of a leafe or demife, and certain it'^^'"^^?* ^^^^f 
is that the occupant holdeth for life, fo it is of the lord that entreth * • • 9 
on his villein tenant for life. 

9. He that hath an eftate * for life by conveyarce at the com- F 3^^ J 
mon law, or by limitation of ufe, is a tenant within this fbtute. *Hin i6E.x.iit 

10. A leafe for life is made, the rjemainder over in taile or in fee, 2*"^^S^ *'• 
)ie in the remainder fliall by this aft have an "aftion of waftc j for Hereford. ^^^ 
the words of the ftatute are generall. 

11. Albeit tenant in taile apres poffibility of iflue extinft doth Temps £• x, 
hold but for life, and fo within the letter of this law, yet is he out Waft, 126. 
pf the meaning thereof in refpeft of the inheritance which was 39 ^* S« *^« 
once in him, in refpeft whereof his eftate is by law difpunifhable Ji i*i?foi^8? 
pi wafte, but his allignee fhall be punifhed for wafte by this Ewenscafc, 
ftatute. ' 27 H. 6. aUb 

12. It is to be obferved that fuch remedy as the heire had Statham. 
againft the tenant in dower, and tenant by the'curtefie, &c, by the ^^ 1*1' ^ 
common law, fuch remedy had the leffor and. his heires againft the iu\/ca* i. 
farmers for life or Jreares by the ftatute of Maflebridge, which Marib. c. 23. 
remaineth to this day. 1. xi.fbl.8i. h. 

(5) Ou des ans.'l See before the ftatute of Marlebridge, r^^**^*^'^ 

^ap-23- 16E.3. Waft, 

Tenant by ftatute merchant, or ftaple, or elegit y are not withm 100. 21 E. 3.26. 

this ad, for albeit they have but a chattell, yet are they not tenant Doa. & Stud, 

for yeares. fb,66.b. F.N.B* 

Although the words of the aft be tenant for yeares in tha plu- f?*^^!;^*^'^*^ 

rail number, yet tenant for a yeare, or halfe a yeare, &c. is within inftit^fca^^T 
this aft. * •' '' 

Executors or adminiftrators of a terme for yeares, though they 38 E. 3. 17, 

hold in auter droit, ftiall be puniftied for wafte dohe in their time, 10 E. 4. i. 

but not in the time of the teftator, or inteftate. . 23H.8.Waft.Br. 

Two executors be of a- ward, the one doth wafte, the a6doxl 3 E. 2. Wafte, 3* 
lieth againft him onely. See more hereof hereafter, and note the 
fdiverfity. 

Tenant for yeares graunts his eftate upon condition, the lefTee 30 £. 5. liu 
doth wafte, the grauntee enters for the condition broken, thea^on 
of waft is to be brought againft the grauntee, and fo it is in cafe of 
leftee for life. 

Tenant by the curtefie, or other tenant for life maketh a leafe 8 E. 3. 2$. 
for yeares, he in the reverfion confifmeth it, tenant by the curtefie 

dieth, an aftion of wafte lieth againft the leffee. 10 E. 3. 32, 

Tenant for yeares of a moity, third, or fourth part pro indMfi 44 £• 3- 34* 

holdeth a terme for yeares, he is within this ad; and fo it is of a ^^JF*^' 35* 

^enant by the cortcfic, <y othfer tenant fpr life of a moity, & c. In \^ £ ^ y ' 

like ai H. 7. ^, 
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like manner if two be plaintifFes* and one of them is fummoned* 
and fevered, a moity (hall be recovered. 

Tenant for yeares or for life aflignes over his Uafe for yeares, 
or eflate for life, excepting the timber trees^ and after wafte is 
done in felling downe the trees, the adion of wafle is maintainable 
againd the aifignee> for as to the leiTor they are not fevered from 
the land. 

Tenant for yeares, or for life afiignes over his eflate, and 
JiotwithAanding takes the profits, an adlion of wafle iieth againft 
the firfl leiTee, and fo it is of meane alfignes, the a£lion Iieth 
againft him that uketh the profits, but this is by the ilatute of 
II H. 6. cap. 5. for in that cafe the pernor of the profits did not 
hold the land. 

Two joyntenants for yeares, or for life, one of them doth waftcy 
this is the wade of them both, as to the place wafted, and yet the 
words of the a6l are, fhome que tient) but treble damages (hall be 
recovered againft him that did the wafte onely. 

Tenant for yeares or for life doth ws^e, and after afTigneth over 
his eflate, now the words be (home que tient), ^c, he that holdetli 
for life or for yeares, and after the aflignement he holdeth not the 
land, yet fhall the adlion of wafte be brought againft him in the 
tenet, becaufe in the eye of the law he is tenant as to the action of 
wafte, and againft him that was the wrong doer did the adlion ac- 
crew, which he cannot avoid by his aflignement, and againft him 
ihall the treble damages be recovered and the place wafted, and fo 
it is of the meane affignes; a juft interpretation that he that did 
the wrong fhould anfwer the fame, and this is tlte caufe that ge- 
nerall nontenure is no plea in an adtion of wafte, but fpeciall noiir 
tenure may be pleaded, as the granting over of his eftate, before 
which graunt no wafte was done. 

(6) Oufeme que tient en donuer,^ This is to be underftood of all 
the ^vt kindes of dovyers whereof Littleton fjpeaketh, *vi7.» dower 
at the common law, dower by the cuftome, dower ad oftium 
ecclefia, dower ex ajfenfu patris, and dower de la pluis heale, 
and againft all thefe the adion of wafte did lie at the common 
law. 

(j) Et celuy que /err a attaint de lAjaJieJ] As it hath beene 
iaid, if one joyntenant doe the wafte, both fliall be attainted of the 
wafte, &,c. 

In an adlion of wafte brought againft tenant by the curtefie, 
tenant for life, tenant for yeares, or tenant in dower, which before 
hath been named in this ad, the entry of the plea of the tenant 
is qwdpredia^ (talis) non fecit 'vajium, and yet all thefe by con- 
ilrudion of law Ihall anfwer for the wafte done by any ftranger, 
for he in the reverfion cannot have any remedy but againft the 
tenant, and the tenant fliall have his remedy againft the wrong 
doer, and recover all in damages againft him, and by this meaner 
the lofTe (hall light upon the wrong doer ; for voluntary wafte and 
permiffive wafte is all one to him that hath the inheritance. Buj 
if the wafte be dotje by the enemies of the king, the tenant fliall 
not anfwer for the wafle done by them, for the tenant hath no re- 
medy over againft them. The fame law it is if the wafte be done 
by tempeft, lightning, or the like, the tenant fliall not anfwer for 
it. It is adjudged m 9 E. 2. that if theeves burn the houfe of 
tenant for life, without evill keeping of leiTees for lives fire, thp 

leflee 
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ieifee fhall not be pumihed therefore in an a£tion of wafie; nofa 
the cafe of fire, &c. 

A. feifed of land in fee acknowledgeth a ftatute merchant, and 
infeofFeth B. who letteth the fame for life, the land is extended 
upon the ftatute, B. bringeth an action of wade againft the IcfTee, 
he may plead this execution, &c. before which execution no wafte 
done, for the pofTe^ion of the land is lawfully taken from him by 
courfe of law, which he could not withftand, and if he (hould be 
puniQied for wafte, he (hould have no remedy over. 

So it is if a man make a leafe for yeares, and put out the leiTee, 
and make a leafe for life, the leflee enter upon the leflee for life, 
and doth wafle^ the leil'ee for life fhall not be punifhed therefore for 
the caufe aforefaid. 

If tenant in dower be of a mannor, and a copiholder thereof 32 E. 3. Wtft, 
commit waft, an adlion of waile lieth againfl tenant in dower. io4- 

If an infant be tenant by the curtefie, or leflee for life, or yeares, Do^. & Stu4. 
he fhall anfwer for the wafte done by a ftranger, and have his re- 
medy over, though fbme have holden the contrary, for in that cafe 
alfo the lofte fhall be upon the wrong doer; and fo it is in cafe of 
a feme covert, for the priviledge of infancy and coverture in this Temps E. i. 
cafe fhall not prevailc againft the wrong and difherifon done to ^^c* »»8. 
him that hath the inheritance, efpecially when they have their re- ^ g ^* i3»4^- 
medy over, and the eftate is of their owne purchace^ or taking. iiA?r.ir. 
And fo it is if a leafe be made to the hufband and wife, and the jo £. 3. 17. ) 
hufl)and doth wafte and dieth, if the wife agreeth to the eftate, fhc 4* E. 3. ai. 
ihall be punifhed for the wafte done by her hufband in like man- ^^^' 3- *S- 
ner, as if a ftranger had dpne the wafte, and after the death of ^h. 6.l*.bl 
her hufband (he is in from the lefTor, and if the aAion had been 2 H. 6. 2*4. b. • 
brought againft the huft)and and wife, the writ fhould have been 33 H. 6. 31. 
cuod fecerunt 'vajhim, fo as it was as well the wafte of the. wife, as i9E.3»brc.246- 
ofthehufl>andw ^ 10 E. 4. 18. 

(8) Perdra U chofe que il anjer ivafle,] That is, thefc foure te- Wailc,^33. 
nants before named (hall lofe the thing which he hath wafted, but 
it is ever rend red amittet locum <vafiatum, ^ 

* If waft be committed in a houfe fparfim in divers feverall ^^^^'j^^' '' 
|>arts, the whole houfe ftiall be recovered, although all be not waft- g e. 2. Wafte, 
ed. In auncient time it was holden J by fome, that if the hallwere 1 12. 4 E. 3. 32. 
wafted, the whole houfe fhould.be recovered, for that in thofe dayes »5 E- 3' Judge- 
the hall was the place of greateft refort, and ufc, in fo much '"^II*' '34; 
as the whole houfe was called by the name of the hall, as Dalehall, J08. 34H.6 44. 
&c. but the purview of this aft is, that he fhall lofe the thing that 15 h! 7. n. 
he hath wafted. t [ 304 ] 

So it is of a wood, if wafte be ^ont J^arfim, though all the wood 4 E. 6. Wafte 
be not wafted, the whole wood fhall be recovered: and the reafon Br. 136. 
of both thefe cafes was, for that if wafte were ^oxa fparfim in houfes ^8 H. 8. i. 
or woods, that by the conftrudlion of thefe words, the whole fhould 
be recovered, for that otherwife the houfe that was for the habi- 
tation of man, or the woods that io many wayes were for mans 
necefTary ufe, could not be enjoyed, neither by him that had the 
inheritance, nor by the tenant without continuall trefpafling the 
One to the other, €t boni judicis efl caufas Utium dirimen ; but if 
wafte were ,done in one part of the wood that might be conve- 
niently divided from the reft, that part only is locus vaftatus, and 
Ihall be recovered. 

And 
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Aii4 fo it is of brook medow, if the tenaiit plough it upjj^arfim 
(as hath been before faid.) 

A tenant for life or ycares of a park^, vivary, warren, or dove- 
houie, if he defray the deere, or the fi(h in the vivary or ponds^ 
or the game in the warren, or the doves in the dovehoufe, it is 
wafte, and hee that hath the inheriunce (hall recover the parku 
vivary, warren, or dovehoufe, and therefore the; makers of this 
adl meaning to include all kinde of wafts, ufed this general! word . 
[do/e.] 

And fo it is if the tenant kill fo many of the deere, fifh, game 
or doves, as there be not left fufficient for ftore having regard ta 
the number that were there when his eftate or intereft was created 
or made, this is wafte, and fo it was holden, Pafch. 1 5 Eliz. in cam-- 
muni banco, et Jic de fimilihus. 

Exile and deftrudion of villeins by tallage and oppreilion is waft* 
and this aft faith [perdra U cho/e,] 

(9) Et oujier ceo face gree de irehk de ceo que le nwifte ferra 
taxe.] Concerning cofts in this action fufficient hath been 
fpoken, (ra. I. 

The plaintifte ftiall not recover damages for any wafte done 
hanging the writ, and therefore the plaintifte may have a writ of 
eftrepement in this adion, et fie defimilihus. 

Lefiee for yearcs committcth waft, and the years doe expire, yet 
ftiall the leftbr have an adion of wafte for the treble damages, al- 
though he cannot recover the place wafted, and though the ftatute 
be in the conjandive, perdra le cbofe, l^c. et ou/fer ceo fact gree, ^r. 
for as there was at the common law two forms of actions of wafte* 
*u2sc. in the tenet, as againft tenant by the curtefie, &c. and in the 
tenuit againft the gardein after full age, fo upon this ad the like 
kinde of formes is framed by equall conftrudion, *vi%. in the tenet 
to recover the place wafted, and treble damages, and in* the tennis 
to recover treble damages only. 

But tl^s is to be underftood when the terme expires by eftluxion 
of time, as in the cafe of a leafe for years, or when the eftate de- 
termines by the ad of God, as when cefti que vie dieth, or when 
the eftate is ended or defeated by the ad and wrong of the tenant* 
as when he makes a feoffement in fee, or commits any other for- 
feiture, and the leftbr enters, yet the leftbr ftiall have his adion of 
wafte; but when the tenant commits wafte, and after furrendreth 
to the leftbr his eftate or terme, and he in the reverfion agreeth 
thereunto, he ftiall not have an adion of wafte in the tenuit, for he 
cannot by his owne ad alter the forme and nature of his adioa 
from the tenet to the tenuit, and he cannot plead, decant quel fur* 
render nul ^jafie fait* 

An adion of wafte is brought againft the leflee for years, ojr 
againft tenant pur terme dauter 'vie, and hanging the adion thcf 
term expires, or ce* que <vie dieth, yet the writ ftiall not abate, for 
that an adion of wafte (as hath been faid) lieth onely for thtf 
damages in thofe cafes, which he ftiall recover in that adion then 
depending. 

In an adion of wafte againft , a leftee for life for wafte done rn 
three acres, the defendant claimeth fee, whereupon iflue is joysed^ 
the jury finder againft the defendant that he hath but an eftate for 
life, and enquired further of the wafte, and found the wafte done; 
in one acre onely, the plaintifte cannot have judgement for the 
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whole !and, in refpefl of the forfeiture and treble dam^gesy for 
that judgement is not according to this ad, that is to fay, of the 
place wafted, and treble damages in refpe^ of the place walled> 
wherefore he had judgement according to the ftatute of the one 
acre and treble damages. 

Upon this branch it hath been received for a certain rule, that 
if wafte be committed, and he in the reverfum dietfa, that 'the ac- 
tion of wafte faileth, for that the heire cannot recover damages for 
the walte done in the life of the aunceflor, and the wafte was not 
done by the diftieritance of the heire, and yet the law doth extend 
the action of wafte favourably as much as with convenience may 
be, left wafte which is hurtfull to the common W^ealth (hould re- 
maine unpuniftied ; and therefore if two coparceners be, and they 8E.2.Wa((,tio. 
make a leafe for life or yeares, and the leilee commit wafte, and' n £.2. ib. 115. 
one of them hath iflue and dieth, and after the leflfee commit 45 £• 3- 3« 
wafte againe, albeit the writ ftiall (ay that both the waftsVere done J° g^' ^"* 
to the diftieritance to the aunt and neece, yet ftiall the adion be .^^. |.' ^^ 
maintained, and the judgement ihall bs feverall, though the ac- F.N.B. 6. r. 
tion be joynt, for judgement ftiall be given for them both for the Kdwcy, 105. 
place wafted, and the damages treble for the wafte done in their 
owne time, and the aunt ftiall have a fole judgement for the whole 
damages for the wafte done in the time of her ^fijtr by furvivor, 
which is a leading cafe, and worthy of great obfervation. 

(lo) Et en ^afte fait en gardg,'\ There is gardein in chivalry, 
and gardein in (bcage: again gardein in chivalry is twofold, gar- 
dein in droity and gsupdein in fait of the graunt of the king, or of ^ p. ' 
the fubjed; alfo both thcfe are either gardeins by right, or gar- ^^ 9*1*0. B'raa. 
deins by claime and pofleflion without right: likewife gardein in li. 4! fol. z8. &' 
focage is two- fold, 'vit:,, gardein by right, who is called tutor 316, 317. 
preprius, and gardein by pofleflion and claime, who is called tutor Britton, 3 3, 34. 

alienus. S^'^'waft"' 

* Againft all thefe both a prohibition of wafte, and an aflion of \^^\ J h. ! ^ 
waft lie at the common law, but none of thefe gardeins ftiall be ib.ijd. ioH.3« 
charged but for the voluntary or permiftive wafte, and not for the ibid. 142. 
wafte done by a ftranger. But it" there be two joyntenants of a ^°^* 3- **>»<lc»i 
ward, and the one doth wafte, this is the wafte of both, for he is no \ £ * ** *^'Jj 
ftrangcr, j E. 3. 1 8. coukt.' 107' 

If the gardein fufi^ereth a ftranger to cut down timber trees, or 16 £,3. Waf^, 
to proftrate any of- the houfes, and according to his name, of gar- ^oo* 13^- 3* 
dein doth not endeavour to keep and preferve the inheritance of Account, 77. 
the ward in his cuftody and keeping, nor to forbid and withftand ^j £* |.'ib/-^^ 
the wrong doer, this ftiall be taken in law for his confent, for in 40 A(f. 22. 
this cale, qui non frohibet quod probihere poteft^ ajfentire videtur, 44 E- 3' *7- 
* And if fuch wafte and deftrudlion be done without the knowledge 5 ^» »• Waitc, 
of the gardein, or with foch number as he could not withftand, og'^gH^'^''* 
then ought the gardein to caufo- an aflife to be brought againft ib.,). iok.6.7. 
fuch wrong doers by the heire, wherein he ftiall recover the free- 32 H. 6. 7. 
hold and damages for fuch wrong and diftierifon : io note a di- F.N.B. 59. b. 
verfity between the intcreft of a gardein created by law# for there 4^ Afl: 12. 
in an affife the heir ftiall recover damages, but otherwife it is in the ^^^ ,25; 
cafe of a leafe for yeares, which is the leflbrs own ad. 27 E. 3. 81! 

« The gardein doth wafte, and afcer affigneth over his intereft, F.N.B. 6o« g. 
an adion of wafte licth againft the grantor in the tenet. ^ ^' ^' 

<* Note that the a£lion of wafte againft the gardein is generall, i^l^^\ 
fecit ^vaflmkf tf r. d9 tcrris^ \3c* -quas habit W habuit in cuftodia de d f.n!b. so' '•. 

bared itate 2E.2.Wjiile^i. 
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CAP. VI. 

p UR FIE tV eft enfemenU que ft IT is provided alfo, that if a fhifi 
heme mourge ( i ), fff- e'lt plufors die, having many heires, of whom 

heires (2), dont lun eji fits ou file (3), one is fon or daughter, brother or* 

frere ou foer^ nephew ou niece (4), (^ fifter, nephew or niece, and the other * 

les outers font en pluis longe degree^ be of a further degree, all the heirs 

touts les heires deformes (^) eyent re- fhall recover from henceforth by a 

coverie per brief e de mortdaun- writ of mortdaunceftor. 
ce/fer (6). 

(F>t2« Joinder^ in Ad 11. 31. 34^ 35, 36. i. laft. 164. a.) 

Braa. 1. 4. It appeareth by our auncient authors that this aft is made in aT* 

bIi *^M *8^' b ^^^^^^^ ®f ^^^ comriion law, for Bradton faith. Cum fit affifti mortis 

Flcta lib. <t' * ^nte,ceforis conjungenda cum confanguinitate, non eritpoft recurrendum ad 

cap. 2. practpe de conftinguinitate, fid ad affifam mortis ^ quia perfona qua pro-* 

pinquior efty et facii ajfifam, et trabit ad fe perfonam et gradum remo-* 

tiorem, ut ibi potius procedat ajjtfa^ quam pracipe, quia illud quod ejh 

majus remotum non trabit ad/e quod eft majus jundum ; fed e contraria 

in omni cafu, et bene poterit qualibet iftarum conjungi cum alia aStione^ 

quia qutelibet loquitur de feifina ejus quam babuit die quo obiit, quod 

non eft in brc'vi de redo, et qualibet de pofteftiont et non de pro^ 

prietate. 

So as it appeareth by Brafton that the abovefaid rule doth not 

hold onely in cafe of mordauncefter, but in the writ of aiel 

[ 3^8 ] ^"^ befaiel, which is alfo a proofe of the common law, for this adt 

Temps, E. I. nameth the affife of mordaunc' onely, and his opinion is approved 

j^)"^''^ ■'" »«- by our books. 

32E. Kib. ?4. "^^^° ^^^ ^^ extends to dying feifed after the flatute, and yet 
19 E. 2*. ib. 31. ^ike joyning Ihall be in the writ of mordaunc', aiel and befaiel af 
I? E. 3. ib. 29. dying feifed afore the ftatute, which is another proofe of the com* 
19 E. 3. ib. 31. nion law. And the fame law it is in a formedon in the defcender, 
7 E ^\a "' ^"^ ^" ^*"^^^ of entry //<r difteifin to the common anceftor, and in a 
24 E. 3. 13. 28. ft^ ^^^ i" *^'^^> writs of entry in cafii pro^i/b, confimili cafit ad com- 
48 E. 3. 14. munem legem, and the like, the aunt and the neece ihall joyne at the 
27 E. 3. 89. common law. 

30 E. '• W"- To know what the common law was before the making of any 

xq*E?2. Tudgc- ^^^"'^ (whereby it may be known whether the aft be introduftpry 

inent'239. of a i^ew law, or affirmatory of the old) is the very lock and key 

to^fet open the windowes of the ftatute, as partly appeareth by that 

which hath been faid, and particularly in the expofition of this adl 

fhall appeare. 

(i) 6'/ home mourge,^ Hereby it appeareth that one right 
muil defcend from one auncellor, or clfe the cafe is not within 
|JE. 3. 185* this law. 

If two coparceners die (tikA, and a ftranger abate, the aunt and 
the neece fhall not joyne in a writ of mordaunc' but have feverall 
writs, the one a mordaunc', and the other a writ of aiel. 

In 
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In like manner if two coparceners be difTeifedj the one hath 37H. 6. 8. 
idue and die, the aunt and the neece ihall not joyne, for they have 35 H. 6. *3« 
not one right, but feverdl, and therefore they mufl have fe-^ 
verall a£iions, but when they have recovered they fhall hold in 
coparcenery. 

(2) Piu/ors heire5.'\ Divers heires either in gavelkinde by the 
cuflome, or heirs females coparceners by the common law^ for this 
adl extends to both of them. 

(3) Dont lun eft fits ou file, &c.] By this it appears that this 

ad^ extends as well to heires by the cuftome, as by the commod ^ ' 

law. 

The aunt and the neece bring a writ of mordaunc* oi the dying 
feifed of the father, the aunt is fummoned and fevered, yet the neece 
fhall proceed and recover the moity (although fhe alone could never 
have a writ of mordaunc' of the dying feifed of the grand^ther) 10 H. 6. to. 
becaufe the writ was rightly and duly commenced, and when the 19 H. 6. 4^. 
neece hath recovered, the aunt may enter, and enjoy that moity with 
her ; for the rule of the law is, that in all cafes when Coparceners, or 3 1 H. 6. Entry 
joyntenants may joyn in action, and have one and the fame remedy, «ong. 54. 
there if one be fummoned and fevered, and the other fueth forth ^^1*^^"** 
and recovers the moity, the other may enter with her; but when ' • ' • 
they are driven to feverall actions, or where their remedies are not 
equal, there if one recover or continue the one moity, the other 
cannot enter with her, and yet when both have recovered they (hall 
be coparceners again. 

(4) Frere ou foevy nephew ou niece, '\ Here is implied the un- See th* auncienc 
cle and aunt being relatives, and then here be all the perfons authors, ubi fup. 
that may have an affife of mordaunc', and fo there be one that may ^-^.B. 195. c 
have an ailife of mordaunc', it maketh no matter how remote the 

other is. 

(5) De/ormes,'] So as this law extends to the future, and 
not to the time pafl, and yet being made in affirmance of the* 
common law, the fame law that guideth in futuro, ruleth alfo in 
fraterito, 

(6) Eyent recoverie per brief e de mordaunc*^ Thefe words are See cap. x. 
generall, but they have a fpeciall intendment, for as to the da- 45 ^- 3* 3* 
mages, the auut alone Ihall recover damages untill the death of her 35 ^- 6. 23. 
huioand, and both of them damages from the death of her iifter, 

and fo it is in the writ of aiel, and befaiel, and all this is according f 309 J 
to the courfe of the common law before the making of this adt, fee 
the expofition upon the iiril chapter of this parliament. 



CAP. VII. 

^pNSEMENT ft feme vendey ou A L S O if a woman fell or give in 

done en fee^ ou a terme> de vie fee, or for term of life, the land 

{2)^ tenement que el tient en dower (i), that fhe holdeth in dower; it is or- 

Ejlablie ejly que le heire^ ou auter^ a dained> that the heir, or other to 

que la terre deveroit reverter (3) whom the land ought to revert after 

apres le deceafe la feme^ eit mainte^ the death of fuch woman, (hall have 

nant A ft st prefent 
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nant (4) Jon recruerie per brtefe den^ prefent recovery to demand the land 
tre {^S)fait de c:o en la chauncerie. by a writ of entry made thereof in the 

chancery. 

Cuftumicr dcNorm. cap, J18. foU 13S. (Fita. Entfe^y, 8. Bro. Ingrefs^ 3. i Roll. i6i, rx'H; 
j» c. 20. Regift. 235.) 

Rcgift. 237. The mrfchief before the making of this flatute Nvas not, where a 

Mirror, ca. 5. gj^fj qj. feoffement was made in fee, or for tcrme of life by tenant 

Firftpartof the ^" dower, for in that cafe he in the reverfion might enter foT 

Inftit. fea. 483. the forfeiture, and avoid the eftate: but the mifcliiefe was, that 

when the feoffee, or any other died feifed, whereby the entry 

of him in the reverfion was taken away, he in the reverfion 

could have no writ of entry ad covimunem legem untill after the de- 

ceafe of tenant in dower, and then the warranty contained in her 

deed (as in thofe dayes all deeds of feoffement for the moft part 

comprehended warranty, and fpecially when fhe intended to barre 

her heire that had the reverfion) barred him in the reverfion, if he 

were her heir, as commonly he was, and for the remedy of this mif^ 

chief this flatute gave the writ of entry in cafu pro'vifi in the life* 

time of tenant in dower, which is implied by this word [maintenanty 

Flcta,n. 5. C.34. ^f.] The purview of this^adl Fleta rendreth thus, Efi autem quoddam 

hreve pro^tfum de ingrejjii, per quod habens ftatum, recuperahit dofem. 

alienatam per formamjiatuti , quod tale ejiyji mulier alienet dotemfuant 

in feedo, 'vet ad terminitm 'vitae donaioris^ hares 'uel alius ad quern 

fpedat re^Hrfio, fiatim ipfo fado babe at adionem petendi decern illam ist 

dominico, 

(1) Fem\ tffc, que tiefU en do^er,"] The tenant by the curtefic^ 
Or the leflee for life is not within the cafe of this flatute, but he in 
the reverfion upon their alienatiop fhall have a writ of entry /« cnn- 

7.7. A(r.37. 29 Jtmili cafu by that excellent flatute of V^ 2. cap. 24. quotiefcttnque 
Aff. 54. 3 E. 2. e^venerit in cancel! aria ^ quod in uno cafu reperitur breve, et in conjimili 
entry 8. ^' '"• cafu cadente fmili indigent e remedio, t^c, concordent clerici de can- 
^j^j^^ '^' cellar ia in bre'vi faciendo, as we fhall fhew more at large when we 
14. 38 H. 6. 3. ' come to that flatute. 

3o.r 14 H. 4. 28. Tenant in dower taketh hufband, the hufband aliens in fee, he in 
the reverfion daring the hulbands life may enter for the forfeiture, 
16 AfT. ir. iHit he cannot have a writ of entry in cajk provifo, for the hufband 

haith nothing but dtiring the coverture in the right of the wife, and 
our aCl faith, Fem^ que tient en doiver ^tnd* ou done,So as the alienation 
of the hufband is not within the cafe of the flatute, and fo it is in 
confimili cafu when tenant for life take hufband and he alien. 

(2) Done en fee ou a terme de a/ie,] At this time all eflates of 
inheritance were fee-fimple, and here (for terme of life) is in- 
tended of a flate for the terme of the life of a flranger, and not for 
the life of the tenant in dower her felfe, for fuch an ellate wrought 
no wrong. 

See thefirft part The words of the writ grounded upon this flatute are g^eneraij-, 

f/a^8"^LT^^' £/ y«^^ /^ ^/»^i^fl»mya^f?«/» adprafatum B. vei-erti debet, without 

F N.B. ao6.°g.* c^prefTme any eflate, and doth count that the tenant in dower did^ 

Braa. Vol. 323. alien in ^e, and the tenant faith that the tenant in dower did- not 

alien in manner and forme, &c. if it be found that the tenant ia 

[ 010 ] dower did alien in fee taile, or for life, the demandant fh^ll recover, 

as it appeareth by Lktleton, for auncient formes of writs or counts 

cannot be altered. 

3 • (3) -^Jii' 
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(3) ji^ue le ierrede*veroii reverter,'] If a man hath the reveriion ^lett ubi fupra. 
in fee, in taile, or for life, either upon his own gift or Icafe, or by ^^^^^v7 6** 
alTignation, he fhall have a writ of entry upon this ftatute (and in ioE i.bre/iAo! 
like cafe a confimili ca/u) for the words of tiiis adl are generall (to ^ e. 3. 54. 
^hom the land ought to revert) and the words of the writ grounded S E. 3. 48. 
upon this ftatute are, ^am clamat ejfejui et b^re^iiaiem/uam, but ai £• > "• 
yet an eftate for life, as hath been laid, is within this ftatute. ^^.N«B« *o5*a« 
And this ad providine again ft the aliehation of tenant in 

dower, fpcaketh oncly of him in the reverfion, bocaufe thcra can 
be no remainder limited upon her eftate, otherwife it is of the writ 
■c^ confimili cafu^ as we fhall fliew when we come to the Hatute of 
W. 2. cap* 24. 

And this aft fpeaketh onely of land which lieth in livery, for pi. c©m. Col- 
the feoffement or eftate for life made by tenant in dower deveftetk thirlh cafe, 
the reverfion, otherwife it is of rents, and other things that lie in 
giaunt. 

(4) Eyt maintlnant ,"] That is, prefently after the alienation 
made in the life of tenant in dower, which writ he could riot 
have, as hath been faid, at the common law in the life of tenant in 
dower. 

(j) ZoH recovery per briefe denire,"] This writ csf entry goeth by Brad. l4.f. 314. 
the name ,of a writ of entry in ca/uprovi/o, fo called, bccaufe it hath 
the words of the writ of entry, ad communcm legem (mentioned by 
Bradon) *yith this addition, by fofce of this a(5t, Et qua poft dimif- 
fionem per ipfum C. (vi^, tenentem in dotem) prarfato D, contra formam 
jiatuti de Gloc'y d€ CQmmuniconcIlio regni nojlri inde pro'vifeadprafatum Flcta ubi fupra. 
B, reijerti dihei per formam ejnfdem jlatuti iit dicit, and of thefe words, 
inde provi/o, it taketh hie name of the writ of entry in ca/u pro'vi/o, 
znd by thefe words this writ dlffereth from the writ of entry, ad 
communetn legcmy bec^ufe this writ lieth during the life of tenant in 
dower by the reference it hath to this ad, which giveth the writ 
maintenanti l^c, as hath been faid. 

But the writ of entry ad communem legem lieth not during the life 
of tenant in dower, and the writ of entry ad communem legem doth not x6E. 3, brc 661. 
make mention of the death of the tenant for life, but that muil be 
cxpreiTed in the count* 



CAP. VIIL 

JpURVJElF efl enjimnty que les J T is provided alfo, that (hcrifis 

vifconts pled* en counties ( i ) les fhall plead pleas of trefpafs in their 

piees de trefpas^ auxy come ils foilent counties, as they have been accuf- 

£jire pledes. Et que nul neit deformes tomed to be pleaded. And that none 

brief es de trefpaffe devant jujiiccs (2), from thenceforth (hall have writs of 

fil ne affirnie per foy^ que les biens etn^ trefpafs before juftices, unlefe he fwear 

partes vatlent /^O, s. almeinsy 2)* -Et by his faith, that the goods taken 

Jii Je pleifit de hatery affirme per away were vforth forty (hillings at 

foy que fa pleint efl veritable. Des the leaft. And if he complain of 

plates^ et des maihemesj eit home briefe beating, he fhall anfwer by his faith, 

Jicome home foUit aver (^). Etgraunt that his plaint is true. Touching 

£/?, que Us defend^ puijentfaire attor^ wounds and maims, a man fhall have 

n^es A a 3 his 



neies en tielplees^ ou appelP'fie gtji (5.) 
iw/V, ijjmt que ftls foient attaints du 
trefpas en lour abfence^ foit mauncC al 
vijc\ que Us foient pri/es (6), et eient 
aaonques * la peiney que Us averontjils 
vjfent ejire prefents quant le judgement 
fuit rendus, Et ft les plaintiffes de- 
formes en tiel trefpas fe facent effoine 
apres la primer apfarans, foit jour 
done jefques a la venue des jufiices er^ 
rants (7 ),^r Us def. en dementires foient 
in peace jen tielx plees^ et en auters 
pleeSj ou attachments^ et diflres gi^ 
fent (8). Si le defend^ fe face effoine 
del fervice le roy (9), et ne port fen 
gar rant fio) au jour que done luy efl 
per fon effoine ; efiahlie efl que il ren* 
dra alplaintife les damages de la tourne 
de XX, s. ou de pluisjfolo/ique le difcre- 
iion des jufiicgs ( 1 1 ), et jademains foit 
in le greve mercy le roy. 
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his writ as before hath been ufed | 
and it is agreed, that the defendants 
in fuch pleas may make their attor^- 
nies, where appeal lieth not ^ (o that 
if they be attainted being abfent, then 
the merifF fhall be commanded to 
take them, and (ball have like pain 
as they (hould have had, if they had 
been prefent at thejudgement given- 
And if the plaintiffs from henceforth 
in fuch trefpafies caufe themfelves to 
be eflbined after the firft appearance, 
day {hall be given them unto the 
coming of the juftices in eyre, and 
the defendants in the mean time (hall 
be in peace. In fuch pleas and 
other, whereas attachments and .dif- 
treffes do lie, if the defendant efToin 
himfelf of the king's fervice, and do 
not bring his warrant at the day 
given him by the effoin, he (hall re- 
compenfe the plaintiff damages for 
his journey twenty {hillings, or more^ 
after the difcretion of the juftices, and 
{hall be grievoufly amerced unto the 
king* 

(Fit?. Brief. 550. 14 H. 8. f. 15. Bro. Attorn. 64. 74. 78. 82. 88. Fitz. Eflbin, 16, 17. 39. 41, 
79. 116. 1x8. 198* Cro. £1. 96. 43 £1. c. 6. 21 Jac. i. c. 16. Keilw. 106. br} 



This aft is divided into two branches. 

The firft branch is in affirmance of the common law. 

The fccond branch concerning the affidavit, this is new, and 
made in favour of the county court, but experience taught, that 
this courfe was fo full of danger and trouble, that it was forborne, 
and the defendant left to take fuch exceptions as the compon law 
gave liim. 

(i) JSn countie courts,"] This is put for an example, for the hun- 
dred court, and the court baron being no courts of record are alfp 
within this law. 

(2) Brief es de trefpas de'vant juftices.'^ Writs of trefpaiTe are here 
put but for an example, for debt, detmue, covenant and the like: 
but if the- trefpafTc be *vi et armisy where the king ppon the con- 
yiftion of the defendant fhall have a fine, there the AeriiFe in his 
county cannot hold plea of it, for no court c^n afTefTe a fine but a 
court of record, becaufe a capias to take the body is incident to it: 
for it is a rule in law, ^odplacita de tranfgrejjtone contra pacem regis in 
regno AngU^ *vi et armis /a£iis/ecundum legem et confuetudinem Anglitse 
fine brenji regis placit^ri non dehent, 

Neither Siallhe hold plea oftrefpafTe for taking away of charter^ 
foncerning inheritance or free-hold, for it is a maxime in law, ^od 
placita concernent* chart* ffeufcriff liberum tenement um tangentia in aJi-m 
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quihus curiis qua recordum non hahent fecundum legem et eon/ustudinem 
regni AngUafine bre*vi regis placitari non dehent. 

(3) Vatllent 40. s, al meynsJ\ For as the infenour courts which 
are not of record regularly cannot hold plea of debt, &c. or da- 
mages, but under 405. fo the fuperior courts that are of record cannot 
hold plea of debt, &c. or damages regularly, unlefle the fumme 
amount to 40 s. or above. Now the ounce of filver was at the time ■ 
of majcing of this a£l but 20 d. and now it is above thrice fo much ; 
for the wifdome of the common law was, that men fhould not be 
troubled for fuits of fmall value in the kings courts, but that they 
ihould be heard and determinzd in the country with fmall charge, 
and little or no travell or lofTe of time, for it was then accounted 
againft the dignity and inftitution of thofc high* courts, to hold 
plea of fmall or trifling caufes, Ne dignitas curiarum illarum vile/ceret, 
et ne materiamfuperaret opus ; otherwife the law that was inftituted for 
the quiet of man, and for his defence, might be abufed to his 
charge, vexation, and oiFence, 

Now as the fuperior courts ought not to incroach upon the infe- Regift. 146. 
riour, fo the infenour courts ought not to defraud the fuperiour F.N.B. 46. 
courts of thofe caufes that belong to them. For example, if in the [ 3^^ J 
county court, or other inferiour courts, they fhall divide a 
debt of XX. 1. into feverall pleints under 40 s. in this cafe the de- 
fendant may plead the fame to the jurifdidUon of the court, or may 
have a prohibition to ftay that indireA fuit, for as an ancient 
lecord faith. Centra jus commune eji, peters integrum dehitum ex^ Pafch. 20 E. j, 
cedens/ummam 40 s.per diver/as querelas, per par cellos, fcilicet, 39 j. Coram Regc, 
Wd.okq. Rot.i64.Ceftr. 

The maxime of the common law is, ^md placita de catallis, de^ Rcgid. 146, 
bitis, l£c, qua fammam 40 /. attingunt, ^uel earn excedunt, ftcun- ^•^•®' 4-^- 
^um legem et con/uetudinem Anglia fine breui regis placitari ncn g " * ^** * ' ^* 
debent. 

And thefe words,yf»« brevi regis are materiall words, for by the 
kings writ the fheriffe in the county court may hold plea of goods, 
debts, &c. above the value of 40 s. and by force of the kings writ 3 H. 6. 54, 55. 
of julHcies, he may hold plea of an obligation of what fumme ioever, Glanv. i. 12. c. 
for example of J003 marks, the which writ is in nature of a com- ^^^^^f^^ -- --^ 
miflion to the (herifFe to hold plea of debt above 40 s. the words of Fieta,l.'2.c'55. 
which writ are. Rex ificecom* falutem : Pracipimus tibi, quodjufticies A. Brae. I. 3. f. 105. 
q\iodjufte etfine dilatione reddat B, mille marcas, quas ei debet, ut dicit, ^» F»N.B. here- 
l^c. ne amplius inde clamorem audiamus pro defe^u jufticia. By force *"**^*'^» 
of which writ he may hold plea of the fame, and the proces therein 
is attachment by his goods, &c. but no capias, and although the 
power of the court by this writ is in this particular inlareed, and 
the words of the writ to the (lierifFe are, Quodjufticies, l3c. yet is 
notthejurifdi^lion of the court as concerning the judicature there- 
of, altered, for thofe words of the writ do not, nor can make the 
/heriiFe judge of that court in that particular cafe, for that were to 
alter the jurifdidlion and judicature of the court, whereof by the 
common law the fuitors be judges, which cannot be altered but by 
aft of parliament : the plaintiife may remove this plea without 
caufe fhewed, but the defendant cannot without Ihewing of 
caufe. 

Alfo by force of a jufticies to the fheriffe, he may hold plea of a Brad. uW fupnu 
trcfpaflTe <vi et armis. Vide Regiller,and F. N. B. divers tormes of Kric ubi fu^ra. 
writJ of jufticies in many anions. \^'^ l\}\. ^* 

^ Aa4 The '•'5-^'^-"- 
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«6.b. cd.g^.f. The fheriffe may alfo hold plea in a replevin of goods and chat* 

86. a. 7. a. 117. jg]5 above the value of 40 s. for if it be by writ, the words of the 

12^5.128* 132! ^"^ ^^' Rex *vicecom* J l^c, Pracipimus tibi quodjuftct etjSne dilatkne 

135, 137. 139. repkgiari facias B. ai'cna/ua, or bona et cat alia J'ua, qu^e D, cepit it 

148. 161. 184. injujle detinet^ut dicity l^c. tie amplim inde clamorem audi(tmus pro dt^ 

T5i> ' 5** fe^ujufticia. By force of which writ, which is in nature of a com- 

miffion, the iherifTe may deliver the heads, or goods and chattels of 

what value foever. And if the replevin be by p!eint in the county 

court, the fheriffe by the ftatutc pf Marlebridge may hold plea of 

what value foever. 

The like writs in the nature of a cbnrniiiTion direfted to fceriiFc$ 
are the admcafurement of paflure, recaption, nati-jo habendo, an4 
many others, 
prit.c. 28. f. 6r. The faid words, 'vallUnt 40 /. al puins, have received tliis con-. 
19 H. 6. 8. b. . ftru£lion, that the fame mull fo appeare to be of value in the plainr 
tifFes count, for it is not fufHcient that it appeares by verdirf that 
the fumme is under 40 s. For example, if the plaintiffe count ia 
trefpafle, debt, detinew, covenant, &c. to the. damage of 40 s. an4 
the jury finde the damages under 40 s. yet the plaintiffe (hall have 
nojudgement, albeit in trutji the ^^lvl^q de jure belonged to the infer 
riour courts. 

This (hall fufHce for the expofition of this branch of our aft, the 
refiduc (hall be referred to the treatife concerning the jurifdidion of 
courts whereunto this matter properly bclongeth. 

(4) Des playes et des mayhems ejt home hriefeficome home foiloii 
a'ver, ] This is the third branch of this adl, and hereby it appeareth 
that the county court hath no jurifdiftion to hold plea deplagis et 
maihemiis, of wounds and maihcms, but thofe pleas muft be dcr 
termined in the kings higher courts, but of battery (^without 
wounding or maihcming) this ad proveth that the county cpurti 
hath jurifdidlion. 

What in law is adjudged a maiheme, and whereof the word 

is derived, you (hall reade in the £rll part of the Inflitutes, 

fed. 194. 

[3^3] (5)-^^ graunt eft, qtie les defend* puifjent faire attornies en iieU 

pleesy ou lappeale ne gi/i, &c.] See before W. i. cap. 41. MerloQ 

cap. 10. W. 2. cap, 

|l<gift. 19. b. Some have thought that this claufe concerning making of attour-? 

this extends to jjgyg jg gene rail, and extendeth to all adions reaB and perfonall, bat 

jufticcs m cyrc, -^ feemeth to be particular, for in ancient manufcripts the former 

branch, *viz. des playes et des ?naykeniSy l^c. is a diftind chapter by 

itfelfe, and this branch is parcell of that chapter, fo as thefe words, 

6 H. 7, !• en fi^ls pleas ^ fuch pleas muft be referred to pleas of trefpa(re, battery, 

wounding, and mayheming, unlcife it be in appeal of mayhem^, 

3 H. 7. cap, I, which being feJonice mqihema^it, the defendant (hould not make an 

attorney no more then hepould at the common law: and the word< 

fubfequent (KJlnt que fds foient attaint de trefpajfe en lour abfence) 

prove thai: this branch is not gcnerall,but referred to the clai]fe next 

^ AC 17. precedent: and note that neither the plaintiffe nor defendant at the 

j^ E. 3*4^» common law could make an attourqy in any appeale untill triall, 

J E. 4.^3.' '' acquitall, judgement, &c. 

* But it may be objeded that againft this expofition the booke in 

|» p. 7. 39. bf ft I H. 7. is, ^e homeferra attorney in appeale de maiheme^ quod 'vide 

de common courfe 1 6 H. 7. in Caworths cafe ; which cafe is incertainly 

fepof ted, fof it appeareth not whether it l^c meant of ^he plaintifl^ 

■ Of 
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or defendant; bat of the defendant it cannot be intended, for that 
ihould be againft our books, the true interpreters of th^s aft. And 8 E. j, Atfcoar-. 
of the plaintiiFe (it fecmeth it was intended) he cannot be by at- "cy 93- ^R-s* 
tourney, and that was Caworths cafe mentioned in the report of l\^^'V^' 
21 H. 7. the record whereof being found out is againft the report VeuNB. lol* 
thereof; which very point came in queftion in my time ih the 20. * * ^ 
kings bench in an appeale of mayheme brought by Hudfon againft M. 25 ^ 26 
Marwood, the plaintiiFe appeared by attoumey, and declared ^'**' Coram 
againft the defendant, the defendant prayed that the plaintiffe R^S«^^ot» 
might be demaunded, for that he could not appeare by attoumey, 
land if the plaintiffe appeared not, that he might be nonfuited ; 
againft which the councell of the plaintiiFe objefted, that the plain- 
tiffe in an appeale of mayheme might appeare by attoumey, for 
that it might be, that he was fo wounded as he could not appearet 
and for authority cited the faid booke in zi H. 7. whereunto an* 
fwer was made by the councell of the defendant, and refolvedby the 
whole court, that the plaintiffe could not appeare by attpamey, 
for the defendant may demand oyer of the mayhem, &c. which flisdl ^ 
be peremptory to him being a tryall of the mayheme, which is a - 

^riall which the law givcth him. 

And albeit it may be hard and difficult in fome particular cafe i(| 
. refpedt of the grievoufneffe of the mayheme for the plaintiffe to 
appeare in perion, as it was ii^ 16 H* 7. where the mayheme was 
hainous and horrible, the legges of the plaintiffe being broken 
over a threlhold, yet that muft not change the law, nor take from 
the defendant his juft defence and triall, for fo upon the Hke furmife 
the defendant might be barred thereof in all cafes. 

And Sir Chriftopher Wray chiefe juftice faid that the record of 
Caworths cafe had been feen, and that the record thereof was 
againft the report, and thereupon the plaintiffe was called, and 
by the rule of the court was non-fuit, and I was of councell 
in this cafe, which I have the rather reported the more at large, 
for that no man lhoul4 bee deceived by the faid report of 
? I H. 7. 

(6) So/t maun J al vi/c^ que Us font frijes.'j^ This is the fourth 
branch of this adt, 

Albeit this ftatute fpeaketh onely of the execution of the body, 
yet might he have had at the making of this a6l 2l fieri fac*\ and 
afterwards by the ftatute of W. z. cap. 45. he may have an elegit , 
for this branch being in the affirmative doth not reftrain the-plain- 
tiffe to take any other remedy, 

(7) Si les plaint i/es deformes en tieltrej^aiy l^cfefacent ejfoine^ l£c, f 3'4 1 
Joit jour done tanq; al venu des jufticei err ant Sy &c.] This is the fift 45 e. 3. lo. b. 

branch of this aft, and is to be intended of an effoine defer<vicele Marlcb.c.i3.i5>. 
fey, and extendeth to adions of trefpaffe, and not aftions of debt. ^' »•«• 4«*4»t 
Touching common effoines, which were ufed for delay onely, 43>*c. 
former provisions had been made. By matter ftibfequent this 
branch is become of no ufe, for feeing the authority of juftices in 
«yre is ceafed, when the plaintilfe is effoined of the fervice 
pi the king, thjr court f^not give day before the juftices in 
eyre, and therefpre it re(naiiieth»a< it was before the making of this 

Note that when the demandant or pUibdfie is dRnned iUfirvice U Xr. 1 8 £. 3, 

r^js and at tl^c dajr b|wgs not ii^Jii^ WMnpit^ <^ flialH»p adjudged ?i'e, 3. 37. b. 
j^npn-f^it, 

(8)£, 
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(^) Efi ttils pUas it en outers pleas ^ ou attachments ef diftres 
gi/ont.'j That is to fay, in perfonall adlions^ where .the pro- 
cefle is by attachment and diflrelTe. 1 his is the iixt branca of 
this ad. 

(9) mjoine defer *vice le roy,'\ Herein the delay is great, njix. for 
a yeare and a day, therefore he that cail the efToine muH appeare ia 
perfon in court to the end he may be fworne, &c. and that day 
ipay be given to bring in the warrant for the effoine. 

(10) Et ne port /on garr(pit.'\ A warrant under the privy fcale 
is not fufficient, but it mud be by writ under the great feale directed 
to the juftices ; alfo the warrant muft teflifie that he is in the 
kings fervice, &c. which commonly is upon certificate made ta 
the lord chancellor by the captaine of the boil under whom he 
ferves. 

And this i$ the firft ad, that concerned the efToine de/ervice le 
roy, 

(11) // rendra al plaintife les damages de lajourn^ de zo s. ou d^ 
pluis folonque le difcretion les ju/lices,'\ The ftatute fpeaketh where 
there is one defendant, &c. he ihall pay 20 s. and if .there be divers 
defendants, and they are effoined de/er'vice le roj, and at the day- 
bring in no warrant, cvtry onp of them ihall pay 20 s. for they are 
in law feveral eflbins. 

And the court by their difcretion may by force of the ad increafe 
it to a greater fqmme, as fomeiime to 40 s. Sec, 

And albeit this branch doth not by exprefTe words determine 
what (hall be further done, yet if the efToine were cafl after ifTue in a 
perfonall adion, and feeing the eflbine for want of a warrant is 
turned to a default, it followeth that by the common law the enquefl 
fhall be awarded by default, and therefore in that cafe be fhall hav^ 
the • 20 s. pur la journey by the flatute, and by the enqueft 
recover his damages and coils by the common law; for flatutes 
made for the oufting of delayes ?ire ever C9nllrue4 liberally and 
beneficially. 

In a reall adion if an efToine be cafl for the tenant de fer'vice 4? 
roy, and no warrant is brought in at the day, Ke fhall not pay 
the * 20 s. &:c. for this ad extends not to reall actions ; but a petif 
cape, or a graund cape fhall lie as upon a default, as the cafe ^al4 
require. 



CAP. IX. 



PURVIEW eji enfement^ que ml 
•^ briefe ne ijfer* deformes de le 
ihauncerie pur mort de home^ denquirer 
ft home occtji outer per mtfadventure^ 
oufoy defenff^ ou en outer maner * Jans 
felony ( i ), mei celuyfoit en prifonjefque 
al venue des jujiices errants^ ou ajfign' 
a gaole deliverie (2), etfe mtft en pais 
devant eux de hien et male. Etftfoit 
trove per pais que il le fiji foy defend* j 

ou 



T^HE king cotnmandeth that na 
writ fhall be granted out of the 
chancery for the death of a man to 
enquire whether a man did kill an- 
other by misfortune, or in his own 
defence, or in other manner without 
felony ; but he fhall be put in prifon 
until the coming of the juflices in 
eyre, or juflices ailigned to the gaol- 
delivery, and fhall put himfelf upon 

the. 



i 



t 



I 



^. 
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cu per mtfadventurt ['i)y donques fra the country before them for good 
les jujtices ajfavoier au ray (4), et le and evil: in cafe it be found hy the 
roy luy en fra fa grace^fi luy pleift (5.) country, that he did it in his defence, 
W. I. cap. II. Purview eft enfe- or by misfortune, then by the report 
ment^ que nul appelP foit ahatue (7) of the juftices to the king, the king 
ci legierment come avant ad ejie (6^, fliall take him to his grace, if it pleafe 
mesji lappellour (8) counte le fait (9), him. It is provided alfo, that no ap- 
Ian (10), lejour Cii), le heure (.12), peal fliall be abated fo foon as they 
le temps le roy (13), ^^ la ville {14), have been heretofore; but if the ap- 
ou le fait fu'tjl fait^ et de quel arme il pellor declare the deed, the year, the 
fuift oecife (is),^^ eftoia la appeir^ et day, the hour, the time of the king, 
jammes ne foit lappell^ abatus per de^ and the town where the deed was 
fault de frejh fuit (16) puis que home done, and with what weapon hp was 
fue dedeins Ian et le jour (17) apres le flain, the appeal fliall ftand in efFeS, 
fait (i8), and fliall not be abated for default rf 

frefli fuit, if the party fliall fue with-* 
in the year and the day after the dee4 
done. 

(K^el, ^0. 53. 108. Woods Inft. 628. 2 Ed. 3. c. 2. x Bulft, 80. Regift. 134. 300. 14 Ed. 3.&ft. 
I. c. 15.) 

Before the making of this ftatute, for that men were detainied See the Mirror, 
long in prifon before they were called to anfwer, which was ever ^^P- S« § 5 



odious in law, writs de odio et atia iffued out of the chancery for ^H^*^^^^^ 
their relief (as it appeared before in the exppfition upon the ftatute See w!2^'a.ai, 
oi Magna Charta) fpecially where the fa^ was either by mifadven- Rcgift. 134.. 
ture, or^ defendendq\ and therefore this adl reftraining thofe writs, 
^iottfprefcribe a courfe for their fpeedy calling to anfwer in thofe 
two cafes. But now the writ de odio et atia is revived by the fta- 
tute of 42 E. 3. cap, I. as it appears in the expofition upon the fix 
and tw'entieth chapter oi Magna Charta, 

And where the ftatute of Marlbridgc had determined, that killing xMnrlfe. ca. 2^. 
of a man by mifad venture fhould not be any oftence for the which 
the delinquent.ftiould dye, this ftatute maketh the killing of a man 21 E. 1. 17. fc. 
fe defend* in the fame degree, where by the common law he ftiould 
)iave dyed for it. 

Laftly, where the ftatute of Marlbrid^je took an order for the 
parties fpeedy delivery out of prifon m cafe of mifadventure, 
this aft prov}deth for the fame both in ^afe of mifadventure, and 
ofy^ defendendo. 

(1) Per mifadventure ou foy defendant y ou en auter manner fans Marlbr, ca. 25. 
felony,] Of this matter fomewhat hath been faid in the expofition 43 AH*, p. 3. 3I, 
upon the ftatute of Marlbridge: an indidment or a verdift that A. ^* ^**7°E.^°** 
killed B.' fe defendendo h not good, bi;t the fpeciall matter muft be ib,d! iVe. 2 H, 
fetdown, to the end the court ,may adjudge it to* be upon inevitable 4. 18. n H.7I . 
neceffity; whereof you fliall read a notable record in the parlia- »3- Flcta,lib. i. 
ment rolls of 3*R. 2. John Imf)erials cafe; note the words here, ^^P*. 3'- ^^• 
Sans felony, 'vide Marlbridge ubijiipra^ and in our books it is faid to „*[ X'john *" 
be no felony; and the reafon is, Ijccaufe neither of them is done imperials c4fc. 
felleo animo. 

If a man kill another in his own defence, if he eicape, &i?. the 
town fliall be amended^ as an ancigatnuuk of the common law« that 
fliade it fclpnvy 

(?) &f^ 
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( 2 ) Sdit en prijon jf/que al HHnut dts juftices errtutts tu siffigft* a ^eioU 
deU'verieJX Hereby it appcAreth what expedition oaght to be uTed 
for avoiding of long imprifbnment, inx, iintjll the next coming of 
the juflices; fee for this Magna Chart a. 

And here it is to be obferved, that the Igw of England 15 a law of 
xnercle,Z^.v Anglia eft lex mij'ericordia^ for three caufes : 

Firfl that the innocent (hall not be worn and wailed by long im- 
prifonment, but (as hereby, and by the ftatutc of Magna Charts 
appearcth) fpeedily come to \Ai triall. 

Secondly, that prifoners for criminal! caufes, when they are 
brought to their triall, be hiitnanely dealt withall; for • St^er^t 
fmdem facit jufticia, inbumanos nan facit. And therefore it is faid, 
Cttm out em captus cor cmi jufticiariis producendui fuer it , product mm dehtt 
ligatis manibus (quatmjis alifuando compgdibus prapttr pgrfculmn e^ja- 
fimis) et ho€ ideo, ne videatur coaBus ad aliquant purgati^mmjMjci^ 
fiendam. And Flcta (kith. Cum autem capti injudicio produci dtbeant^ 
non producantur (irmati, fed ut judicium recepturi, nee ligati. Tie *videantur 
refh^dere coaSi. 

Thirdly, the judge ought to exhort him to anfwer without fear, 
and that jullice (hall be duly adminiilred to him. 

It is to be obferved, that juftices of gaole delivery may take an 
indiftment of killing of a man^ defend^ becaufe their authority is 
generally but juflices of peace cannot take fuch an indictment, be- 
caufe their commiflion is limited^ and it is takea not to be within 
their commiflion. 

(3) Et fefoit tro*ve per paiis que H fiy fift fiy defendend* outer mi/l 
adventure^ &c.] This may be two wayes, either when he is mdidled 
of murther or homicide, and the jury finde it^ defendendo, or when 
he is fpecially indifted, that he killed a man^^ defendendo, whercvfnto 

ifor {afeguard of his goods) he may plead not-guilty; and i^hebe 
bund guilty^ defendendo^ he forfeiteth his goods, if not guilty, he 
faveth them. 

Here is implyed a maxime of the oommon law, that the life of 
a man is of fo precious regard in law, that the death of a man can^ 
not be juftified, as in this cafe the defendant in the appeal cannot 
juftifie the death y^ defendendo^ but muft plead not-guilty, and as our 
a6t fpeaketh, Sifoit trove per paiis, ^c, the jury may finde ^eriiafcm 
faSiy the truth of the fad. 

And herein note a diverfity between an appeal of death, and an- 
appeal of mayhem; for in appeal of mayhem, if the defendant 
plead not-guilty, he cannot give in evidence that Jt ^^s/ede/endeado^ 
for that he ought to have pleaded it by way of juftification in barre 
of the adion. 

There is alfo another diverfity between an appeal of mayhem, or 
an a^ion of trefpafTe for wounding, or mannas of life and member; 
and an aftion of treftafle of aflault and battery for a n:an in de- 
fence, or for the prefervation of his poffeffion of lands or goods ; for 
in that cafe he may juftifie an aflault and battery; but he cannot 
juftifie either mayheming, or wouv^ding, or mannas of life and mem- 
ber : and fo note a diverfity between the defence of his perfon, and 
the defence of his pofTefiion or goods. 

If a man be indided before the coroner of the death of a man 
ft deftndendo, and that he fled for the fame, he ihall forfeit hi§ goods, 
which favoureth of the comnjon law. 
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No man can be acceflary to one that killeth another Je Je/en- 
diitdo. 

If a man be indi(^ed for killing of a man by raifadvcnture, orfe 
dtfendendBy a»d is out-lawed thereupon, he fhall forfeit no lands, but 
goods and chattels onely. 

(4) Ferra les jujlices affa'voir au roy, et le roy luy ferra grace Jtl luy 
p^eifi.'\ To the king, tlwt is, in the court of chancery the pleas 
whereof be coram domino rege in cancellariai and there the lord 
chancellor, upon the record certified to him in the chancery by 
force of a writ of artiorarit fhall of courfe by force of this ad grant 
him his pardon without fpeaking hereof to the king, for that fpeak- 
ing is intended judicially in court, as hath been faid: and note this 
claufe is general!, and extendeth as well to an appeal, as to an in- 
didment; and therefore if a man be appealed of murther, and it is 
found that he did it^ defendendo, or by mifadventure, the king is to 
pardon it, for the offen<kr eannol be put to death, which is the end 
of his fuit, and an appeal lyeth not for fuch a killing; otherwife it 
is where the appellee is to have judgement of death, for there the 
king cannot pardon it. 

(5) Ferra grace Ji luy pleift^ hxt but words of reverence 
to the king, for the king is obliged e» meritojuftkiie, to grant 
the pardon, albeit fome opinion is to the contrary; otherwife 
the lord chancellor could not do it without warrant from the 
king, 

(6) Pnr*view eft enfement que nul appeale foit ahatu cy ligerment come 
irvant ad eftre."] The mifchief before this branch of this adb, was, 
that there were fo many exceptions to abate the appeal, efpecially 
being ever allowed learned cotincell to defend them; and the 
mifchief was the greater, for that the appeal being once abated, 
never any other appeal (in favour of life) could be brought 
afterward. 

At the common law, thefe exceptions were allowed to .the plain* 
tife in the appeal of death : 

I . That the plaintife was not prefent at the mortill blow given, 
or felony done; for Glanvile faith, Itaut de morte loquatur fuh 'vi/us 
ful teftimonio mulier auditur accM/are aliquem de morte 'viri/uijs de iJlifH 
loquatur. And Bradon faith. In omni fvero caj'u criminali, qua Juhfe 
continet feloniamt in appello debet Jitri mentio de anno, de locoy de die^ de 
hora, loqui et'tam oportet de <vijtt et auditu. And the conclufion of the 
writ of appeal then was, Offertfe difrationare^ ^c.Jtjcut tUe, feu ilia, 
quifjel qua prafensfiiit, et hoc *vidit* 

And in another place \\t faith, Non autem hahet etppellum foemina^ 
mji de morte *viri fui inter brachia fua interfeSliy ^c. And Britton 
faith, Des ferns 'volons nous que nul ne fuiffe appeale de felony de 
piort de home,forfqu8 de mort fon baron tue deins Ian et jour enter fes 
^raches, 

Thefe words, infra hrachiay have this fignification» that fhe muft 
not onely be his wife dejure, but alfo defaSiOy that is, in poffeffion ; 
for the wife in pofreffion without lawfull matrimony fhall not have 
the appeal, but fhe muft be his wife both in right and in poffeffion 
without elopement from her hufband, &c. or divorce, &c. Many 
other exceptions were before this a6t, as appeareth by our ancient 
authors, to be taken, and another manner of count made before this 
ad, now this a6l hath retained all that was certain, and rejected the 
. u% as hereafter fhall appear. 

If 



15 £. 3. Coron* 



3 E. 3. Coron. 
261. 44 £.3.44. 
2H.4. iS.. 
Stamf. PI. Cor. 
fol. I&. 



3 E. 3. Coron, 
361. ibid. 354. 
29 E. 3. 42. 

44B. 3>44» 
Stamf. PI. Cor. 
i6.b. KeTwey 
io3. 



Brit. fo. 40. b. 



Glanv. lib.ult. 

Bra6l.li.3. fol. 
Z38, &c. 



Lib. 3. fol. 125. 
Brit, ubi fupra* 



Mirror, c. 2. § 7. 
7E.4.15. 14! 
4.7. 22^.4.39. 
50 E. 3. 1 5. 
28 E. 3. 91. 
27 AH. 3. 
Ubi fupra. 



i^7 



Seex.pirtofthe 
Inftit. k€t. 500, 
501. Brit. f. 45, 
46. 22A(r.p.97. 
7H.4.38. 
Stamf. Pl.Cor. 



See the ftatute 
of4£. i.deoffic. 
coronatorit* 



[318] 

fent. fo. 7. li. 5. 
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Longs cafe. 
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If tht writ of appeal doth comprehend the fpec^iall matter^ vtss* 
that the hufband or anceftor was {[un/e defindendo^ or by mifadven-' 
ture, the writ of his own ihewing (hall abate $ for an appeal, as 
hath been (aid, lyeth not of fuch a killing, becaufe the end of tha 
appeal of death is, that the appellee may have judgement of death, 
<v/jc. death for death. 

{j\ Pur'vienu eft que nul appeaU/oit ahatUy &C.1 This claufe, if it- 
be taken by it felf, is generally and literally, as fome hath taken it, 
extendethto all appeals, as of death, robbery, rape, felony, mayhem, 
&c. but ex antecedtntibus et con/equentilms fit optima interpretation 
and all the antecedent claufes do concern the death of man; nay in 
this very fentence thefe words are contained, et de quel arme ilfuit 
occi/e, which manifefliy do prove that this ad is onely intended 
of the appeal of the death of man< And therefore the appeals of 
robbery, rape, and of other felony and mayhem are not within 
this ad ; for the mifchief was, as hath been faid, in the cafe of the 
death of man. • 

(8) Lappellour count e le fait^ laui lejour» le heure, le tempi le rp^ 
it la 'ville ou le fait fidft fait^ et de quel arme ilfuit occi/e,'\ oy 
this ad the count of the appellant mud comprehend thefe leven 
things: i. the fad, 2. the yeer, 3. the day, 4. the hour, 5. the time 
of the king, 6. the town where the ^d was done, and laftly, with 
what weapon. 

(9) Lefait,] The fad: herein muft be fet forth, firft, whether it 
was by wound, or without wound; if by wound, 4. things are necef- 
fary to be rehearfed in the fetting out of the fad, befides the circum- 
ftances mentioned in the ad, viz. i. In what part of the body the 
wound was : 2. of What length and depth the wound was, where the 
wound is of fuch a quality, lo as it may appear to the court that the 
wound was mortal] ; but if his arm were cut off, or the like, there 
the length or depth cannot be (hewed: 3. that the party wounded 
dyed of that wound ; and laflly, that it may appear that he dyed 
of that wound within the yeer and day after the giving of the 
wound; if without wound, either by weapon or without; if by 
weapon, as by a blow or bruifing, or by putting up a hot iron in the 
fundament or the like, then as many of the circumflances before 
mentioned in the declaration of the fad as do agree therewith, and 
the red of the circumflances required by the ad are to be fet forth : 
if without weapon, as by poyfoning, drowning, burning, fufFocating, 
ilrangling, or the like, the manner of the fad mufl be fet forth, and 
fo many of the circumftances required by the ad as agree there- 
with, namely, all the circumflances, faving with what weapon the 
felony was done, becaufe no weapon was ufed in committing 
of this felony : but notwithftanding, this ad extendeth to all homi- 
cides, though they were not done with any weapon. 

(10) Lan^l That is, the yeer of the raign of xhe king. 

(11) Le jour,] The day here is taken for the naturall day, 
comprehending both the folare day, and the night alfo, containing 
24 hours, and therefore if it be done in the night, it is faid. In no^e 
ejufdem diei. 

If a man be felonioufly ftrucken the 10 day of December, &c. 
whereof he dyed the 10 day of January, he cannot alleage the kil- 
ling the 10 day of December when the ftroke was, but he may 
alleage the killing to be the day that he dyed; but the fureft 
conclufiOn is ; and fo he killed him in manner and form aforefaid: 
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for though to fome purpofe the death' hath relation to the blow, yet 
t^is relation being a iidion in law maketh not the felony to be then 
committed. 

(12) Le heure.] Hora conftat ex 40 momentis. The hour, as for 
example to fay, i p die Decembris^ viz. in hora decimk in noBe ejufdem 
Mei, 

There are divers diverfities between the alleagirig of the hour, 
and the day, oryeer; i. In the count upon the appeal one may 
fay, circa horam I o emte meridiem^ ^c, or, inter boram decimam et un- 
decimam ante meridiem i but the like cannot be done either of day, 
yeer, or part of the body: as the fa£l cannot be alleaged to be done 
circa 10 diem Decembris, ^c, or, inter decimum et 11 diem Decembris, 
or circa annum fextum domini regis nunc, or inter fextum et ftptimum 
diiii dvmini regis nunc, or mileage the wound to be given circa or 
circiter pedusi and the reafon of this diveriity is, that it is more dif- 
ficult to allea^e the true hour, then the true day or yeer; and yet 
the plaintifFe m the appeal is not bound to prove in evidence, nei- 
ther the precife hour, nor the very day that he alleageth in his 
count : another diversity is between the appeal and the indidlment, 
for in the indidment the hour needs not to be alleaged. 

And although the day be alleaged, yet if the jury finde him 
guilty at another day, the verdift is good, but then in the verdift 
it is good to fet down on what day it was done, in refpedl of the 
relation of the felony ; and the fame law is in the cafe of an indid- 
ment. 

At the feflions of the peace holden for the county of NoriF. one 
6yer was ind idled of burglary, i Augufii, iji Eliz. and upon not 
gnilty pleaded, it fell out in evidence that the burglary was done, 
1 die Septembris in eodem anno, fo as primo Augujii there was no bur- 
glary done, and thereupon he was found not guilty, and afterwards 
he was indifted againe i Septembris, l^c, and it was refolved by 
Wray and Periam juftices of affife, and by the greateft part of the 
judges, that he ought not to be tried again, for he mought have 
been found guilty upon the firft indictment, for the day is not ma- 
teriall ; but it is neceflary for the jury in that cafe to fet down the 
day, and fo in cafe of appeale. 

(13) Le temps le roy,] The yeare being already named, it might 
feem that the time of the king, which is the year of the raigne of 
the king, is needle fle, byt it is here againe added, to the end, that 
not onely the yeare (hall be ailed ged wherein the blow, &c. was 
given, but alfo the yeare when the death enfued thereupon, to the 
end that it may appeare, that he died of that blow, &c. within the 
yeare and day; and whenfoeverthe yeare of the king ought to be 
alledged, it draweth with it .time and place, that is, tlie day and time, 
when and where the death enfued. - 1 

(14) La <viiU.'\ This muft be anderdood, if the murder or ho- 
micide, were done in a town, but if it were done in a place knowne 
out of any townc, then may it be alledged in that place knowne in 
fuch a county. 

And fo in a city it may be alledged in a parifh, &c. becaufe fuch 
aparilh is in lieu of a towne. 

But in the country if a parifli contain divers towns, the 
murder or homicide cannot be alledged in fuch a parifti, for 
that this (latute re<}uireth^ that the h€t be alledged in a town. 

(15) Et 
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(15) £/ J4 quel io^me fuit occi/tJ^ With what Weapon the wonndi 
wgs gi?en : and albeit one certaine weapon muft oe alledged in 
the county yet upon the evidence, if it be proved that the woand 
were given with any other weapon, the offender fhall be found 
gailty ; as if it be alledged in the indidlment that the wound was 
given with a dagger, and it is proved in evidence, that it was giveir 
with a fword, rapier, hooke, hatchet, bill, or any like weapon with 
which a wound may be made ; for it were unreafonable to drive the 
plaintiiFe in the appeale to prove the fclfe fame pai ticular weapons 
whereof many times he cannot have notice ; but upon fuch a county 
or an indidlment in evidence it cannot be proved, that the party was 
poyfoned,or drowned, or burnt, fufFocated or ftrangled, or the like^ 
where no weapon at all was ufed; for that evidence doth not main- 
tain the count in the appeale or the indidment, becaufe it is murder 
or homicide of another kinde, and not under the fame cl/^s that is 
alledged in the count or indidment, and thereof the plain titfe hj 
fuch as viewed the body may have notice. 

. And albeit this llatute requireth, that it be alledged in the count 
of the appeale, with what weapon he was killed, it'is to be under- 
itood in cafe where he is killed with a weapon, for albeit (as 
hath been faid) there was no weapon at all, as in cafe of 
poyfoning, drowning, &c. yet doth the appeale lie for fuch a 
murder or homicide; and the weapon is in this adl mentioned for 
example. 

(16) Pur default defrejhfuie,^^ At the common law if the pUln- 
tiffe in the appeale of death had not made freih fuit, he ihould not 
have maintained his appeale : for frefh fuit rtcens inficulio, that is» 
a fpeedy and continuall purfuit of the felon for his apprehenfion and 
conviftion, and that is for two feverall purpofes, one to have reci- 
tation of his goods, as in the appeale of robbery and the like, and 
the other for the maintenance of the appeale it felfe, as here in the 
cafe of death, where no reilitution of goods is to be had, but puniih- 
ment of the offender by death, and that frefli fuit which the plain- 
tiiFe in the appeale of death is to make, is here intended. What 
this freih fuit was at the common law doth notably appeare by Brae- 
ton, ^t appellare fvolumt et bene fequi^ debet Hie cut injuriatum erit^ 

Jlatim quam cito poterit hutejium U'vare, et cum butefio ire ad villas 
'uicinoj et propinquioresy et ibi manifeji are feeler a et injurias perpetratas^ 
et continuo acadere debet ad fervientes domini regis, Ji inueniri pojpnt 
et deinde ad coi*oHatores, et fie indefine intervallo ad proximum conU'^ 
taium, y r. 

(17) Deiihs llan et lejour, ] Here the yeare is to be accounted for 
the whole yeare according to the kalender, and not according to z% 
dayes to the moneth, and the day is intended of the naturall day, 
and by this ad if the appeale of death be commenced within the 
yeare and the day, it is fufficient freih fuit, but after the yeare and 
day the appeale of death cannot be commenced. 

If the next heire of the dead be within age, he mud bring his 
appeale of death within the yeare and the day according to this aft, 
but it hath been hoiden in many books that the parol! ihould de- 
murre untill his full age; and the reafon yeelded therefore is, that 
the defendant cannot wage battell, &c. But it hath beene often 
adjudged and approved by continuall experience of latter times that 
it fhall proceed during his minority, and the reafon of failerof bat-» 
tell is of no force, for that a man above feventy yeares of ag^ 
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ftiall have an appeale. Sec* zud yet the defeiidant fhall be oafted i5E.2.Cor. 
of battell, and fo if the plain tife in aa appeale be mayhemed, &c. 3^5* 
the defendant fhall be oufted of battcH, and yet the appeale fliall 
proceed. ' . / 

(i8J JpresU/ai/.] That is, after the felony by homicide com- 
mitted. 

If a man be mortally wounded, &c. the firft day of May, Stamf. PI. Cor. 
and thereof dicth the firft day of July, fome doe hold that the ^'=>« ^3- «• 
appeale is to be brought within the yeare and day after the 
blow given, for that the death enfuing hath relation to it, and that 
is the caufe of the death> and the offender did nothing the day of 
the death. 

Here the law hath made a limitation in the appeale of death : by See the fourth 
the ancient law juftices in eyre did ride from feven yeare to feven P*''^ ^^ ^^^ ^^^* 
yeare, and before them no plea of the crown could be inquired £ e "ni^iVthe 
of for any offence committed before the laft former eyre : fo the auncfent authors 
juftices in eyre in the kings forefts may hold a juftice feat from quoted there, 
three yeare to three yeare. But no offence in the foreft can Sec the fourth 
be at the juftice feat inquired of before the laft former juftice part of the Inff. 

^^^^\ , ,,,«„, ', ^ , of the Foreft. 

* But the yeare and the day mail be accounted from the » Heydomcafe 
death, for before that time no felony was committed, and thus ubi fupra. 
it hath been often refolvejd and adjudged, and the reafon above- 
faid grounded upon relation, which is a fidion in law, holdeth not 
in this cafe. 

If an appeale of murder be brought, and hanging the fuit, and a6 AC p. 52. 
after the year and day is run out, one become accefTary to the ap- , 
pellee, the plaintifFe fhall have an appeale againft him after the 
yeare and day paft after the death, but it muft be brought within 
the yeare and day after this new felony as accefTary, for that in this 
cafe [apres le fait\ is underftood after this new felony as ac- 
cefTary done. 

Thus much ftiall fuiEce for the expofition of this law, more fhall 
be faid concerning appeales in the treatife of pleas of the crowne, 
wheieunto it properly beiongeth. 

See the ftatute of 3 H. 7. cap. i. 



CAP. X. 

QOME ilfoit continue en lejtatute Vy HERE AS it is contained in 

^^ le roy que ore eji W. I. cap. 43. ^^ the ftatute of the king that 

que deux parceners^ ou deux queux now is, that two parceners, or two 
teigne en common^ ne puijjent fourcher . that hold in common, may not Jburch 

per ejfoine^ del heure que * ils ount un by elToin, after that they have ones 

foits apparus en courte : purview eji^ appeared in the court: it is provided, 

que ifiefme ceofoit tenus et garde per la that the fame be obferved and kept, 

ou home et fa feme font enpledes en la where a man and his wife be im- 

court le roy. pleaded in the king's court. 

* [ 321 ] 

W. I. cap. 43. (Fit2. Eflbin, 5. 6z.) 
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The inirchiefe1)efore thift ilatiitf was, that iiOCwidillaiiding the 
ftatutf of W. I. the haiband and wife fanlefle they wercjoyntlj 
enfeoffed) might foujch by eifdne/fbr wat ftatate extended bat to 
parceners and joyntenants: ke in the expofition apon the ftatate of 
W. I. cap. 43. 

This ftatute extendeth to coituiioli effoines^and not to eflbine dt 
Jir<vice h m. 

Alfo this (btute extendeth ondy to reall anions, and there- 
fore in perfonall adtions baron atid feme may fbttrch by eflbyn. ' 

Moreover this a£t extendeth to effcfynes Atx appearance, 
that is, that all the tenants have appeared, afid Uierefbre baron 
apd feme may fourth by eflbyne before appearance notwith(blndiir»g 
this ad; hereby it appeared that eflbynes, at the firfl allowed upoi^ 
joftcaofe, were afterwards tifed sncerely f)r delay* 
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CAP. XL 



pVRVIRtreJt enjment, qu€ ft 
h$me bailla en la citie de Londres 
(2) fon tenement a terme des ans (i), 
$t ceiuy a que le franktenement ^Z? (3)j 
fe face empUd* fer collufion (4), etface 
default apres default^ ou veigne en 
eourtj et la voile render (5) pur fair e 
le termour perdre fon terme^ et le de^ 
mandant eit qu$rele (6), ifftnt que le 
term6ur putffe aver recwer^ per bricfe 
de covenant^ le maire et les bailifes 
pui£ent enquirer (7) per bone vifne en 
la pre fence del termour^ et del deman- 
dantj le quel le demandant movejl fin 
flee per bon dreit quel avoiij ou per 
collufion et per fraude pur fat re le ier^ ' 
mour perdre fin terme. Et ft trove 
foit per enquefl^ que le dernaundant 
move ft fin plee per ban droit quil avoitj 
ci foit le judgement performe mainte- 
nant. Et fi trove fitt per enqueft^ 
que il luy empleda per fraud* pur toller 
le termour fin terme^ci demurge le ter^ 
mor en fin terme^ et lexecution del 
judgement pur le demaundant fiitfufi 
pendus (6), jefques apres le terme pajfe. 
Et en mefme le maner foit fait de equi- 
tie en tiel cafe devant jujlices^fi le ter- 
mour le challenge devant judgement (9) 
rendus. 



T T is provided alfo^ that if any man 
leafe his tenement in the city of 
Londoni for term of years, and he to 
ivhom the freehold beiongeth, caufeth 
himfelf to be impleaded by collufioii» 
and maketh default after default, or 
Cometh into the court, and giveth it 
up, for to make the termor lofe hi$ 
term, and the demandant hath bis 
fuit, fo that the termor may recover 
by writ of covenant : the mayor and 
baililFs may inquire by a good inqueft, 
in the prefence of the termor and the 
demandant, whether the demandant 
moved his plea upon good right that 
he had, or by collufion, or by fraud> 
to make the terflnor lofe his term: 
and if it be found by the inqueft, that 
the demandant moved his pica upon 
good right that he had, the judge* 
ment (ball be given forthwith: aod 
if it be found by fnqueft, that he im- 
pleaded him by fraud, to put tke 
termor from his term, then fliali the 
termor enjoy his term^ and the exe- 
cution of judgement for die demand- 
ant ihall be fufpended until the term 
be expired. And in Kke manner it 
(hall be of equity before the juftices 
in fuch cafe, if the termor do chaV 
lenge it before the judgement. 



(t Roll, 221, 222. 245. ft! H* %» c. 15. I Inf. 46. su Rail. 81.) 
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The generall mifchiefe before this (latute was, that the teriaiit fot 
terme of y cares was fubjedl to the pleafure of him that had the freQ- 
hold, for if he had fufFered a recovery in a reall adlion, though ia 
truth it were by collaiion (fuch credit the common law gave to re- L 3^^ J 
coveries in reall aftions) the iniereft of the termour was overthrown, 
becaufe he could not falfific the recovery of the freehold, foi- that by 
the common law none could falfifie a recovery of a freehold^ but ht 
that had z freehold. This a6l provideth a twofold remedy: i. for 
the city of London by writ in nature of a commiffion to the mayor 
and baylifes grounded upon this flatute. Sec. z. generally by receit 
before judgement, which ad Fleta doth render in thefe words, Co/i^ Fletai U. 2.c,43« 
fiituium tfti quod fi quis in huju/modi locis (viz. civitatihus et hurgis 
pri'vilegiatis) Unementum dimifit ad terminum anmorum, ei ilk cmjms 
iibtrum eft tenementum permiferit fi implacitari per coUufionemt et drfal^ 
tarn fecerit poft defaltam, (and fo to the end) vide Fleta. 

Another mifchiefe was, that after fuch a recovery had by collu- 
fion, and the leffee ouded thereupon, he (hould have his adlion of 
covenant at the leaft upon this word dimifit, ^c.J againil the Ieflbr> 
and fo the termour loll his pofTefllon, and was driven to his adion, 
which was a caufe of multiplication of fuits, >/ 6oMi legifiatoris eft 
lites diruiurs. 

(i) Bailla a fin tenant a termi des ans,] At the making of this '9E-3- AfT.ftk. 
ftatute there was neither tenant by ftatute merchant, nor ftaple, nor i^^'g^'^g'p** 
slegit, for thcfe executions againft lands were given by ads of par- ^|{j ,*q^^ ^ ^* 
liament made afterwards, and yet having but chattels, they could 4. 12. a. irb. 
not falfifie (as hath beene faid) no more then tenant for yearcs. 3bH. 6. Fauxcr 
And though in our books there be a concejjwn that tenant by ftatute <*« u*^g^*7 ^\ 
merchant might falfifie, yet the reafon yeelded there doth weaken 1° g , h ^al 
the authority thereof, for there they give the reafon, for that he 7 h,'^. 12. Pi.* 
was not made party, which he could not be in tht pracipe he hav- Com. 83. Kel- 
ing but a chattell: and latter authorities are againft it, and a judge- wey iqS. F.N.B, 
tnent in parliament alfo, yet being in equall mifchiefe, though they i9^«^''>- ^^ ^o- 
be created iince our (lacute, yet are they within the remedy of this \l^^'^ Lib.Q*^?, 
a6l, for upon the matter they are but termours. But otherwife it is Afc'ooghs cafe. * 
holden in cafe of a gardein in chivalry, that he is not within 21H.8. ca. 15. 
this adl, for he commeth not in by any contrad betweene the ^J"* 3* *7« 
parties, as lefl'ee for yeares, and tenant by ftatute merchant, ftaple, j^^^^* J^g^ 
or elegit originally doe, but meerly by aft in law. 

This termour tor jTeares intended by this law muft be by deed by 33 ^* ^- 4i» ^ 
the exprefle words of the body of this a£l, iffsnt que le termour eyt re- ^^^^"^^ ^e^ i^'re- 
coverie per Brie/ede covenant % whichmuft be bydeed,as inthofedayes ceii 15. 9 lli*.* 
few were made otherwife, and fo it was refolved by the court of com- Diet. 
• mon pleas, and this aft required a deed, left it might be ufed for Bnccon,93.b. 
delay. But now by the ftatute of 21 H. 8. cap. 15. tenant Tr. 3 Jacobi in 
for yeares by deed or without deed may falfifie, and fo by that law Banco.**"* 
may tenant by ftatute merchant, ftaple, or elegit doe, which aft bein^ 21 H. 's. ci. 1$. 
a beneficiall law is conftrued &.vourably. Lib. 11. ro. 33. b, 

(2) En la citie dt Loadres,] Th^t is in the court of the huftings Powuf rs. caiiu 
the greateft and higheft court in London: it is called bufiingum or 
huftings of two Saxon words^ viz, Hufi /. domus, et %in3, i. placitunH 
fo huftinguni is as much to fay, as domus placitorum, ox forum conten-^ 
tiofum^ where caufes are pleaded; and other cities have the like 
court, and fo called, as York, Lincoln, Winchefter, &c. 

Here the city of London is named, but it appeareth by that which 
hath been faid out of Fleta^ that this aft extends to fuch cities and Fleta ub! fupra. 

Bb2 boroughs 
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boroughs privjlcdgcd, that is, fuch as have fiich privilcdgc to hold 
pica as London hath. 

But London was named for excellency, for that in thofe dayes it 
excelled in frcedome and fulneffe of trade and merchandizing (with 
order, but without monopolizing) like the good baylifFes of the 
kingdome exporting oar native, neccfTary, and reall commodities, 
and importing profitable and neceffary commodities. And in thofe 
dayes the exportation farre exceeded the importation, whereby 
I 3^3 J the realme flourifhed in all opulency and in muliitude of (hips, mer- 
chants, and mariners, afwellin war as in peace, infomuch as taking 
one example that was next my hand, in time when England was 
deeply ingaged in a long and chargeable war, the native commo- 
a8 E. 3. in dities exported (as taking one yecr for example) amounted to the 

Scaccar'. value of two hundred and twelve thoufand, three hundred thirty and 

eight pounds, the ounce of filvcr then being xx. d. and the goods 
imported to the fum of thirty and eight thoufand fourfcore pounds, 
and nine pence; whereby it may be concluded what money was 
brought into the realm, and how much the exportation exceeded 
the importation. 

And to the end, that merchants and others might enjoy the 
houfes which they held for yeers, for the advancement of trade and 
traffique, London was particularly named. 

(3) Et celuy a que frankten ment ffi.] Thefe words are ftronger, 
then if the ilatute had faid tenant, and yet the vouchee is taken 
within this, and the other branch alfo, as in the expofition upon the 
fecond branch (hall be (hewed. 

(4) Sefac€ implead per colluJion'\ But the termor that is to be re- 
ceived by the fecond branch, which refei rcth to this, mud not ooely 
alledge the collufion, but allet^ge matter for the fafcguard of his 
intcreft, as there (hall be (hewed. 

(5) Face default 0^ 'vcille render,"] Faint pleader is not taken to 
be within this adl ; fee the lad claufe of this aft. 

(6) Et le demandant eyt querel'.] That is, if the demandant have 
execution, and the termor oudcd, fo as he may have his action of. 
covenant. 

Regift. X79. *• (7) Le maire et les hailifes pm£cnt inquirer, &c.] And this enquiry 

xnu(ibe done by writ in nature of a commi(fion grounded upon this 
adl, direfled to the maior and bailifes, reciting theleafe, the bring- 
ing of the adion by collu(ion, and this ftatute, and concluding thus, 
idea 'vohis mandamus, qued coni'ocatls partihus ccram ^vobis^ et inqitijita 
fuper hoc plcnius njeritate^ eidem A, (that is, the termor) de pradiSi* 
mejfuagio terminvmfuum quodjufiumfueritifecundumformamftatuti 
pradiQ'' habere faciatis. And ib regularly, when any like authority 
is generally given by any a£l to do juftice, it ought to be done by 
force of the kings writ grounded upon the aft, and the writ grounded 
upon this aft iS called. Breve de inquirendo 'veritatem fuper ftatutum 
Gloc\ 
17 E. 3. fp. 19# (8) Execution del Judgement pur le demandant foitfufpendus.'] So 
Kelw. loS. b. as the le(ror and his heirs in the mean time having the reveriion, 
notwithdanding the judgement^ (hall have the rent, and (hall puniih 
wafte, &C. 
4 E. 2. Reccit (9) En mefine le manner foit fait de equifie in tiel cafe devant 

150: xoE. 3.45. jufticesyfi le termor ceo challenge denjant judgement.] This termor mult 
21 E.3. 1. 17 E. be by (t)rceofa leafcby deed, as it was rcfolved Trinit. 3. Jacobi 
3=^9. uUfutva. 

This 
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This is the firft a£l that gave receit in- any cafe, and by force of 
this ad the termor before judgement may pray to be received to 
defend the right and intereft of his term upon the defaalt, or 
render, or ni'ent dedire of the tenant, but not upon fiint pleader: 
and tenant by ftatute merchant, ilaple, and elegit are taken 
within this branch, afwell as witfiin the former brarxh of this 

aa. 

And it is not fufficient for the termor to alledge collufion, but he 
mud alfo traverfe the point of the demandants writ, or plead 
fome barre to his title; for this law that giveth him to be received, 
enableth him to plead for the fafeguard of his intereil. 

The termor muft be received before judgement, and albeit he 
doth defend his term, he (hall not arreft judgement, but fufpend 
execution during the term; for thefe words. En me/me U manner^ 
fnaketh this branch in equipage with the former. 

If the tenant vouch, and the vouchee enter into warranty, and 
after make default, the termor (hall be received ; for albeit the lirft 
branch (whereu^to this doth refer) is when he that hath the 
franktenement make default, yet in as much as the vouchee is 
tenant in law (this law being beneficiall for fafeguard of the 
intereft of the termor) he (hall be received^ for it is within tlje 
(^xsxz nxifch&ef. 
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' pVRVlEW eft enfemenU que fi 
home foit implede de tenement en 
mefme la citie (i), ei vouch for rein' a 
garrantle (2), quel veigne en la chan* 
jcery et elt brieje de Jommom [z) fi^ 
garrantor a certe jour devant jujlices 
du barike^ et un auter briefe au mat re 
£i as bailifes^ que ih funejjent (5) ^« 
le parolle que ift devant eux per briefe^ 
jefques a taunt que le paroll' de le gar- 
rantce ferra termine devaiit jufices du 
hank (4) .-^^ quant le parol de la gar- 
rant* ferra termine devant -jujlices du 
hanky donques ferra dit au gan ant* 
que il v^lgne en la citie de Londres a 
rejpoign* de chief e plee, Et le deman-- 
dant per fafu it eit b riefde jujlices ( 6 ) 
de banky au mat re et as baiiites^ que ils 
voilent avant en le plee. Et ft le dt-- 
mandant recover vers le tenant^ veigne 
le tenant as juflices de bank^ et eit 
^briefe au maire tt as bailifes^ que ft le 
tenant eit la terre perdus^ que ils fa» 
cient extende la terre (7), et retorne 
lex tent en bank a certe jour^ et dp res 

'foit 



I T Is provided dfo, that /f a man, 
impleaded for a tener]t<ent in the 
fame city, doth vouch a foreigner to 
vi^arranty, that he (hall come into the 
chancery, and have a writ to fiunmon 
his warrantor at a certain day before 
the juftices of the (>ench, and another 
writ to the mayor and baiiiSs of Lon« 
don, that they (hall furceafe in the 
matter that is before them by writ, 
until the plea of the warranty be de- 
termined before the juftices of the 
bench: and when the plea at the 
bench (hall be determined, then {ball 
he that is vouched be commanded to 
go into the city, to anfwer unto the 
chief plea. And a writ fhall be 
awarded at the fuit of the demandant 
by the juftices unto the mayor and 
bailiffs, that they (hall proceed in the 
plea. And if the demandant recover 
againft the tenant, the tenant fhall 
come before the juftices of the bench, 
which (hall direct a writ to the mayor 
and bailiffs, that if the tenant have 
Bb3 loft 
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Joit matmdi au vijcsunt Ju pats 9u le 
garranUe fu'tfl fummons^ que il luy 
face aver de la terre le garrantor a U 

value. Vide Articul* Glouc, correcSl' ' 

anno 9 Edw. 2, 



]oft his land, t^y fhall caufe tiie Ian4 
to be extended, ai>d valued, and (hall 
return the extent at a certain day intp 
the bench, and after it (hall be com- 
manded to the (heriff of the fhife 
(where the warrantee \ya8 fummoned) 
that he ihall caufe him to have as 
rnuch of the land of the warrantor in 
value. 

(Rail. 240. 354. Coke pl». f. l^o• 4X Ed. |. f. 2. Kd. f. 109. Flu. Refceit^ 106. Rtgilb. x« 
9Sd. J.) 



14 H. 4. »5. 
See how thii is 
corrected by the 
ilacue of 9 i..f,. 
int'iCled, Arttcu' 
Jos Statuti Cloc* 
totreSssy &c» 
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The mifchief at the common law^ when the tenant did vouch 
one to warranty, and prayed that the vouchee might be fammoned 
in a forein county, was the great delay that the demandant had 
thereby, and fpecially in London, for tha% in London the plea 
could not be removed neither by tolt nor fene; but the plea was 
put without day, and the record removed by the kings writ iotQ 
the court of common pleas, &c. and feme did hold, that at the 
common law the inferiour court was put out of jurii^idlion : but 
now by this (latutey and that of 9 £. 2. the demandant ihall fu^ 
out of the chancery a writ of /ummons ad viarrantixt^ndum againil 
the vouchee, retornable before the juftices of the pourt of common 
pleas at a certain day, and another writ out of the ^hancery called 
fi recordare to the maior and bailifes to remove the record before 
the fame juflices at the fame day, and thereupon the maior and 
bailifes, being required thereunto by that writ, to prefix the day of 
the return ofthat writ to the parties to appear at the return of that 
writ; and when the court of common pleas hath determined of 
the warranty, then the ycuchee (hall be commanded to go intQ 
London to anfwer to the chief plea, and by a judiciall writ th^ 
court of common pleas (hall remand the record, requiring them to 
proceed in the fame plea; and fo forth, as it is contained in both 
jlheie afls. 

(i) En la citie,'\ That is, the citie of London fpecially named 
for the caufe aforefaid, but extended by equity to all other privi- 
ledged places where a forrein voucher is made, as to Chefter, Dur* 
ham, Salop, &c. 

Ancient demefne is (as fome do hold) within this (latute, becaii(<f 
the freehold is in the tenants, and is within thefe viqtAs ( Soit implead 
de tenement) but otherwife it is of a tenant by copy roll in a court 
baroxi, becaufe he hath no franktenement. 

(2) Vouch forrein* a garrantieS] De forinfecis njocatis ad twirran^ 
tiam, that is, when one is vouched, and the tenant prayeth that thp ' 
vouchee may be fumjnoned in a forrein county. 

• This aft being a benefipiall law for furtherance of joflice, an4 
for oufting of delay is taken in this point alfo by equity, not on^Iy 
to forrein pleas in reall aftions, but alfo to pleas although they be 
not forrein, yet for default of power to proceed, the fame ihall be 
removed ut/upra» and remanded ut/uprai as if in an adion aancef- 
treU the tenant plead baflardy in the demandant, or in a writ pf 
dower the tenant plead ungues accouple in la^all matrimony^ neitheir 
•"••'■■ ' - : ' ■ ■ • the 
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* the court in London, or any like inferioor coort cannot award a ^ Braa. 1. 3. fo. 
writ to the bifhop for try all thereof, for nul/us alius pr^t^ tegem /*^'^"^*/-*^^ 
poffit epifcapo dtmandere inqutfitioHem faciefulam. Arid another treat- ' 8*£ V*«o ^* 
ing of the plea of«^ umques accoupk^ in barre of a writofdowef, i4E.3.Tri 
faith, ac Ji alius quam rex danandaret epi/copo quod inde inquirer$tutt 63. 24. £.3. 



Trials 
3> 




inferiour courts, the record lliall be removed; and after a writ to 37 H. 6. 30. 
the bifhop, and certificate .made by tlie bifhop, the record ihall be 14 H.7. 21. 
remanded; * and it appeareth that this adt doth extend to reall »>H. 7 34»35* 
adioris wherein voucher lycth, and not to perfonali anions ; * and judgemenf ehi 
left that forrein voachers fhotild be ufed for delay, they mull Ihcw a per HaJ>kford. 
charter, &c. comprehending warranty to the court. « 3 H. 4. fb.12* 

(3) Veigiig€n U cbaunctrie eteit brief: dejummon:^ &c.] • This is S» H. 6. 26. 
corrected and altred by the faid article upon this ftatutc in«ji. 35E-3-Vou. 
9 E. 2. for by that ftatutc tLe maior and bailifes ihall adjourn the e o ifi/ubi fa- 
parties before th*e juftices of the bench at a certain day, and ihall pra. 

fend the record thither, Et k jufiius face fumjiwu k g^irrautee decant 

4UX et pledent le garrantie, and hereby the juftices of the bench ihaH 

award the fummons ad auxiliandum, ^c. and ^ not fetcb it oat of ^ See a notable 

the chancery; and by the faid a£tof 9 E. 2. it is provided, that if cafe,Pafch.3iB. 

at the day given in banke the tenant make default, a petit cape ftiall .3^ f|^ 3'- » * b. 

be awarded to the maior and bailifes, to give judgement upon that " ' ^^ '^^^' 

default, if it cannot be iaved, &c« 

In a pr^^ipc tn the huftings in London, the tenant voncheth one 49 E. 3. 9 & 10. 
in London, and other forrein vouchees in the county of Norffolk, S^E 3. Voucher 
&c. Jn this cafe afwell the voucher within London as the forrein ^'7* 29 Air.48. 
vouchers ihall be removed, for although the words of this ad be, 
ft/oucb /orreip' a garraatie, yet becaofe proceffe muft be made 
againft all the vouchees at one time, and if proceffe fhould be made f 726 1 
by the court of common pleas oncly againft the forrein vouchees, 
although they came in> they fliould not warrant, nor anfwer with- 
out the others before procefte. were determined againft them in 
London ; fo ^s necrffity reauireth, that proceffe (hould be made 
againft all at one time, and that ought to be done in the more" 
worthy court, and when the warranty is dctermiacd in the court of 
common pleas, all fhall be remanded.. 

(4) ^^ le parol ^pl garrantie ferrai termxm devant le$ juftkes del 18 E. 3. 1. 
lanke.'\ This is the power given to 'the juftices of the court of 49 E/ 3- 9> 'o* 
common pleas, and this aft is in nature of a commifTion to them, ^^^^h. 15H.8. 
therefore it is good to be feen what is within their commiffion, comxn«fw banc, 
the words of the faid writ of recordare are, Ut terminaia nuar- 5 E. 6.J)ier69, 

. rantia ilia coram pnefaf jufiic* eadpn r^cordufn et proce/s^ 'vobis remit" 
tamus, He. 

If the tenant voucl^ a forehxcr to warranty, and the record is re- Kiel«r.io9. 13 E. 
moved into the court of common pleas to determine the warranty, 3- Vouch. 18. 
the vouchee may vouch over in a forein county^ and that vouchee ^*p'^*-l'^*'®'' 
may vouch over, and if the vouchee make default, the court may l^f^^'L^ '^Xj* 
make procefl'e againft him, &c. ^ia quandp kxaliquid alicui r»«- E.3. 1. 49 £.3. 
cedit, omnia incidentia tacite concediintur ; but none of the vouchees Vouch. 223. 20 
can ple4d in chief, but that muft be pleaded in the inferiour ^.3.Eflbin28. 
court, for that is not within the faid commiffion given by this * ^j^' "^ '^ ^' 
adt. But if the demandant in banke appear not, the court. may i'sH/s?/. ^* 

B b 4 award 
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tw^rd a non-fuit as incident, and fo the tenant in banke majr be 
e/Toined. 

In dower in the huflings in London againft the hufbandand wifcg 
who vouch aforeiner to warranty, whereupon the plea is adjourned 
into the common pleas at a certain day, at which day the hulband 
and wife fued out a writ againd the vouchee ; whereupon the 
vouchee appeared, and the baron made default, and the wife prayed 
to be received upon his default; and by the rule of the court fhe 
was received, and that it was within their commiihon, for that the 
default was made in this court, whereupon the land was to be loft 
if ihe were not received ; for it is a maxime in law, Necefitasyiiit 
lege no ft continetur, quia quoti alias non eft licit umt necejjttas /acit licitum, 
but yet others are of another opinion. 

( 5 ) Un outer brief e al maire et bmlifes que ils/urcefs^, &C.] That is, 
the laid writ of reconlare, whereby they are commanded quid recor^ 
dum et proceffum ejufdem loquela cum omnibus ea tangentibus jufiiciariis 
ndftris de banco fub figillo veftro mitt at is ^ ^c. which to them is aySt- 
perfedeas in law. 

(6) Et le demandant per fa fute eit brief e des juftices,'] This is a 
procedendo in loquela direded to the roaior, &c, to proceed, which 
you may read in the J udiciall Regifter. 

(7) %^ ils facient extender la terre, &c.] For the better per- 
formance of this afV, the tenant mull furmife, that execution is (bed 
againft him, and pray a 'venire fac* recordum. 

By force of this a6t the juftices of the common pleas upon that 
record (hall award a writ of extendi et appreciari fac\ to the maior 
and bailifes, which writs grounded upon this a£t are fufficient ex-t 
pofitions of the fame, and will refolve many doubts that may arUe 
thereupon. 

A notable record you may read in libra G. in the chamber of the 
Guild-hall in London, fol. 7. in anno 24 £• 3. whereby it appearedi 
that Thomas Droken;field and Emme his wife brought a writ of 
dower in the huttings, againlt Alice Colwell, to be indowed of a 
houfe in London, of the indovvment of R. de Envil late her baron ; 
the tenant appeared, and vouched to warranty Thomas fon and 
heir of John de Colwell, and prayed that he might be fummon^d 
in the county of Middlefex, whereupon the record faith. Dies deuus 
eft partibus coram jufticiariis domini regis de banco apud WeftnC in 
craftino puriftcationis, ut tunc ft at ibi juxta formam artic* Gloc^^pra 
ci*vibus London inde correcii. 

And there it appeareth that the juflices of the common picas 
awarded the fummons again il the vouchee, who appeared upon the 
grand cape, and entred into the warranty, ideo loquela pr ad, remitta^ 
ttir in Hufting^ coram mnjore et wicecom'* ut ibi ulterius fiaty prout hoc- 
tenus de jure fieri confue*vit : whereupon a refummons was awarded 
in the huttings againtt Alice the tenant, et idetn dies given to tJie 
demandant, at which day the tenant appeared and the vowchee 
alfo, and rendred dower, and thereupon judgement was given 
againtt Alice the tenant, et didum eft per curiam dicia Aliciay quoa 
fequatur in curia domini re^is coram jufticiariis de banco ad habendiatt 
de terra did* Thotna de Coleivell tenentis per ivarrantiam in comitat* 
Midd\fifibi ^iderit expedire. And after the tenant came into the . 
court of common picas, and prayed her remedy againtt the vowchee 
furniifme that execution was fued againtt her, and a third part of 
the houfe delivered to the demandant, whereupon a writ iifued out 

of 
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of the court of common pleas, ad 'venire faciendum recordum coram 
jufiic' de banco : by which it appeareth that in the huftings by the 
torein vowcher, placitum pradid!* fine . die remanfit, et partes 
pr^diSli* fecunJum formam ftatuti coram prafatis jujiiciariis nofifh 
apud WeftnCy ut eadem Alicia *verfus pradiii* haredem de ^warrantia 
fua habenda fecundum formam ejufdem ftatuti profequi pojjtt, adjornat* 
fmffent, esff . 

1 have fet forth this record the more at large for that it fetteth 
forth this ftatute, and that of 9 E. 2. in their lively colours, fo as a 
man may fee that (as it were) aded, which by thofe adls is required. 
And I know that many have followed that precedent; which is 
worthy to be feene at large: but he that is defirous to reade this 
whole chapter in a fmall map, let him reade Fleta who faith, De Fleta,lj.2.c.48, 
nvarrantis voca*is extra jur if tidionem hujufmodi locorum pri^vilegiatorum 
('*viz. ci*vitat^ et burgorumy l^cj taliter ftatutum eft, quod fi implaci* 
tdti per brente de recto ali quern for infecum *vocarunt ad nvarrantum, tunc 
perquirant fibi de cancellaria duo brevia, *uiz. adfummon^ ^warrant* 
<oram juftic* de banco ad certum diem, et aliud bali*vis civ: tat is, quod 
placitum illud fuperfedeant, donee de placito nuarrantia fuerit terminat*^ 
quando terminat*, dicatur fwarrantis, quod adeant civitatem et refpon- 
deant de -placito principali, et babeant bre*via judicialia ad balivos quod 
tenement a petita extendantur fi fuerint amifthf et retornentur extents ad 
certum diem coram juftic^ per quos mandetur <vicecom* quod faciat tenen^ 
iibus habere ad njalenciam efchambium. And it is worthy the obfer- 
vation that at the common law in cafe of a forein vowcher in the 
huftings of London, the plea was adjorned before the juftices in Inf legwEi, 
eyre, when they came to the tower of London; for the court of R^g'sLamb. 
the huftings London was not derived out of the jurifdidion of the ^3^»P- 
court of common pleas, as other courts that have power to hold 
pleas real! are, and therefore the adjornement was (as hath been 
faid) before the juftices in eyre: for the antiquity of this court of 
huftings amongft the laws of S. Edward, you ihall reade. 
Debet enim in London, qua caput eft regni et legum* femper curia 
domini regis fingulis feptimanis die Luna buftingis federe, et teneri^ 



CAP. XIII. 

JpVRVIEW eft enfement^ que del ' TT is provided alfo, that after fuch 

heure que pleeferra move {l) en time as a plea (hall be moved in the 

la citie de Londres per briefer que le te- city of London by writ, the tenant 

natit [2) neit power de fair ewajie{^)^ (hall have no power to make any 

ne ejirepement du tenement que ^ eji en wafte or eftrepement of the land in 

demaunde (3) pendant le plee (5), ^^ demand (hanging the plea) and if he 

fil face^ le maire et les bdilifes facent do, the mayor and bailiffs fliall caufe 

garde ale fuitle demandant, Et mefme it to be kept at the fuit of the de- 

le ord" et Jlatute folt garde en auters mandant. And the fame ordinance 

cities^ boroughs^ et ailours per tout k and ftatute (hall be obferved in other 

roiahne. cities, boroughs, and every where 

* [ 3^^ J throughout the realm, 

(Raft. ph. f, 317. 14 H. 7. f. 7. 10. Dyer, f. 325. 5 Rep. 115. Godbolt, iix. pi. 134. 
Kpgift. 76.) 
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Before this ftatate there lay at the common law>a writ of 
ellrepement after judgement, and before execution; and (b aa 
eftrepement doch lip for wafte done after verdid, and before 
jadfcment. 

There are two kindes of eftrepemenCs prohibiting wafte ptndtntt 
flofito^ one originall» and may be faed out of the chauncery» either 
together with the orig in all /r^rr;^^ by which thejand is demaanded, 
or at any tin^e zhtrfendant lepUa directed to the fheriflfe, the party» 
or both; the other is judiciall to be graunted by that court where 
the plea dependeth. 

And fome doe hold that the originall writ of eftrepement did lie 
at the common law to prohibit any wafte done ptndentp flaciiQ^ for 
(fay they) there lieth a writ dg bonis arreftaudis ne dijfipentur ftndtnie 
ilacifo, &c, a fortiori in cafe of inheritance, wherein if wafte (houki 
be done, it ihould be inconvenient, and aeainft the common wealth-: 
but certain it is, that the judiciall writ is gvf^ti pendent^ pUuUo hy 
this ftatute. 

(i) Slue pita firra m¥ue.] Some doe hold that this is to be in^ 
tended of reall anions, wherein no damages are to be recovered^ 
for that in reall adions where the demandant ftiall recover da«- 
tnaees, he (hall recover damages pendant U briefe, and that is die 
reafon, that in thofe cafes the demandant count to no damages, zxlA 
therefore in thofe cafes the tenant might be doubly charged, once 
in the eftrepement, and again in the principal! a£lion» To this it i« 
by fome anfwered. i. That this ftatute is generall to reall adxont^ 
a. There is no mifi;hiefe, for a recovery of danna^es in the one is « 
barre to the other. 3. It is (as hath been faid) inconvenient arui 
againft the commoQ«>wealth that wafte fliould be done, fiut where 
damages are to be recovered, but not pendenti placiu, there without 
qoeftion the eftrepement doth lie, 

Amongft the petitions of the commons in the parliament holdcii 
in anno 28 £. 5. one was, that the writ of eftrepement might lie^ia 
every adion where the party fliould recover damages for eftrepe^ 
ment after the writ purchafed; and the anfwer was, the old htw 
fhould be continued. 

(a) ^me le tenant,] If the tenant make a feofFement pendente 
fhuif, in law he remaineth tenant; and yet the demandant may 
have an eftrepement againft him and the feoffee alfo, and fo againil 
the tenant and the vowchee or priee in aide. 

If there be two tenants, the demandant may fue an eftrepe* 
ment againft the one of them; and after judgement a writ of 
eftrepement lieth againft the tenant and flranger by the common 
law. 

In an eftrepement the tenant ftiall not have his age, for it is in 
nature of a trefpafte. 

In the eftrepement pendente piacito, the demandant Ihall not 
recover damages before judgement be given in the principall. 

If an efbranger of his owne wrong without the privity of the te- 
nant doth eftrepement or wafte after the writ fued out, the tenant 
fiiall not be punifiied for this wafte. 

(3) Don tenem^uqneeft en denuuind.] In zjcire/mc* to execute a 
fine or a recovery (though no land be demaunded thereby) yet 
may the |Jaintiftre have a writ of eftrepement, for it is in equall 
miicluefe, and fo it is in * a quid juris clamatfja^^^mi attaint an 
eftrqiemeatdoth li^ and yet no land is ^^■■f'^^^Bj^ - 






Cap. 14. Gloceftcn p>9 

In an aaion of vafte no land is dcmauaded, amd yet an eftmer ^^ 3* 3«* P^* 
ment in that cafe licth. JJ«^» "^^^ »^^ 

In a particidne/ac* no f ftrepement doth lie, for both of them arc ,^*^|^* j. Eftre^ 
in pofTeffion, andf there is no reafon, that one (hall be re(brained« Br. t3.?arch.)3 
aind not the other. H. S. Bcndloc^ 

If a formedon be broaght of a niannor, and the demandant f^.b. 6i. 
fue out an eflrepement, and after that a tenancy efcheat, the 
writ of cttrepement extends to the land efcheated, becaufe 
it commeth in lieu of the fervices, and yet that land was not 
demaunded. 

(4) Neyt power Je /aire tua/fe.] The tenant notwithftanding F.N.B.6x.c 
the prohibition in the writ of cftrepement may cut down corn, 

or grafle, or underwood, or the like, (o it be no wafte or de- 
^rudion. 

(5) 'Pea/iaftt le flea.] This I8 to be nnderftood of a judiciall writ iSH.S.s. 
of eftrepement granted out of the court of common pleas, ^c. when * H. 6. 1$. 
the principall writ is retourned, for before that it is not de- 
pending there, but the demandant may have an originall writ of 
eftrepement (as hath been (aid) together with the prhicipall writ 

put of the chauncery. 

This adl is fo conftrued, that by a confeqaent the party (hall re- 
jcover damages for wafte done (ptndenti ptacito) after the writ de- 
livered, and therefore it is good policy to purchafe the writ of 
eftrepement together with the writ. Note the writ it felfe foanded 
upon this ftatute is but a prohibition, and upon the attachment the 
parties doe plead e, &c^ 

fiut note upon the writ of eftrepement at the co^imonlaw, Reg1ft.judlc.13. 
a;/z. after judgement, the plaintiiffe (hall recover damages »» E. 3* ^.ftrepc- 
for the wafte done before without any prohibition fonnexiy dc- ***^ 9- 
livered. , 

And upon a writ of eftrepement grounded npon this ad, the Fdjtmbs oUcii 
fceriffe may refift them that doe offer to doe wafte; and if «ki f«P«* 
ptherwife he cannot doe it, he may lawfully imprifon them, 
pr make a warrant to others to doe it, and if neceffity require 
^t, he may tajie poffe comitatus: fo odious in law is wafte and 
4cftrudiQn. 



CAP. xiy. \ 

Tfi roj grant ie fa grace as citir HTHE king of his fpccial grace 

Ts^ns {i) de Londres^ que la 9U granteth unto the citizens of 

avant ces heures ceux queux faerQnt London, that whereas befoictimes 

dijfiijies de laur franktenement $n nujhu Ot^y that were difleifed of freehold 

la citte^ ne patent recover lour damage^ in the fame city could not recover 

avant le venue des juftices a la tower: their damages hJefore the coming of 

que deformes icfux difjetjies eycnt lour the juftices to the tower, that from 

damages per recognijans de lajftfe^ per henceforth the diffeifees (hall have 

le quel ils recoveront lour tenements^ et damages by recopiizance of the fame 

les diffeifors foient amercies devant aflSfe whereby they recovered their 

deux barons dexchequer^ queux unfoits lands. And the difleifors ihall be 

fer an vcindr* en le citie a ceo /aire, amcrged before twp barojis of the cx- 

£t * chequer, 
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Ei ceo foit maundi a treajbrer et as 
barons dexchequer quels le facent fa'tre 
ebefcun an per it, de eux a lour lever 
apns la chaunceleure, Et les amerce* 
nunts ter les fummons del efchequer 
foient levies al oeps le roy^ et al efche- 
quer deliveres. 



[33^] . 

FleUfli.».c.4l. 
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Glocefter. Cap. i^* 

chequer, which (hall refort once a 
year into the city to do it. And it 
ihall be commanded unto the barons 
and to the treafurer of the exchequer, 
that they (hall cajle it every year to 
be levied by two of them at their 
rifing after Candlemas. And the 
amerciaments by fummons of the ex- 
chequer (hall be levied to the king's 
life, and be delivered at the exche- 
quer. 

The mifchiefe before this ilatute was, that in London if one wefc 
diiTeifed of his freehold, he could not in the affife of frelhforce reco- 
ver damages* but the land onely, becaufe the aflife of frefh-fbrce 
did not lie by original] writ, but by bill ; and therefore if he would 
recover damages, be mud tarry ur.till the judices in eyre came 
into the tower, which came but once in feven ycares : and 
therefore this ftatute doth give damages in the affife of freftiforce, 
and by equity it extendcth to Gloceder, and to other cities and bo- 
roughs which by ufage and cuilome hold plea of affife of freihforcp 
by bill. 

Note Bradlcn faith, Recognitio ajjifa nova dijjhjtna multis vigiliis 
excogitata et invent a recuperanda poffeff, gratia, ut per fummariam cogr^ 
nitionem abfqm magna juris Jolemnitate, quafi per co/.pendium negotiujp 
terminetur : and it was called [affi/a nova dijfeifina\ in refped of 
the delay before the juftices in eyre. 

(1) Citizens de Londres,] Note London is a corporation by pre- 
fcription, and therefore may have divers names of corporation, %s 
namely here (citizens.) 



CAP. XV- 



pURVIEJy eft enfenunt^ que U 
main et Us bailifes avant le venue 
it Ciux barons onquergent des vines 
Vimdus encounter kffife (l\ it le pre^ 
foniint dtvant eux a Uur wnhv, // 
donqui foient amercies^ la cu ils Jiilent 
oHOtndre^jefyui a le Vinne dts jujices 
orrants. i>onos a GUucefire le quart 
Jootr do Odober^ tan dn raigne U roy 
£JsvarJfas U roy Henry^ 6. 



I T is provided nKoy that die maior 
and bailifFes, before the comming 
of thofe barons, fhall enquire of wines 
fold againft the affile, and (hall prefent 
it before them at their comming, and 
then Ihall be amerced where before 
they were wont to ury unto the coai- 
ming of the jurticicrs in eyre. Given 
at Glouceftcr the iiij day o( 0(^ober^ 
the VL year of the reign of king Ed- 
ward, the fonne of king Henry. iRaf^ 

The like mirdu^fc wa? concerning the er.;ju;ry of ihi breach of 
afiife of Hiaes, ai before in the tbrr^rr clij^rter cc»:>cenii:^g the rtco- 
v^rv cf cama|j<'5 : thcrrfcre this ail givetr* tv^er to ihe mayor ar^d 
bai!i*^$ to erqaire of rfie breach ot the iii.e or^ube, *xd not to 
tarn- da the jadices in e\ re cc ccsse, 

(O Dcs 



Weftm. fecond, 33^ 

(i) Des <vines 'vendusenconterlajp/e.'] This ftatute here intended Cap, 5. 
is limited by the ftatute de piftoribus et braclatoribus. 

JJJi/a 'vtmfecundum ajjifam domini, regis ob/er'vefur, fcilicet Jixter- 
tlum ad xijJ, ^ fi tabernarii illam affifam excefferint, per majorem 
et bali'vos oftia claudantur^ et non permittant 'vinum <venderey donee 
licentiam a domino rege obtinuerint. But this aft is repealed by 21 
regis Jacobi* 



STATUTUM de WESTMINST. SECUNDO, . . 



Editum Anno 1 3 Edw, I. 



The Preface of the Statute of W. 2. 



f^XJM nuper domlnus rex^ in quin^ 
dena SanSii Johannis Baptifla^ 
cnno regni fui fexto^ convocatis pra^ 
Jatisy cornitibuSj baronibus^ et concilia 
Juo apud Gloucejire : quia plures de 
regno fuo exbaredationem patiebantur^ 
10 quod in multis cafibui^ ubi remeMurn 
apponi dehuit priuS'^ non fuit per pra- 
decejfores fuQs^ aut per ipfum remedium 
provifum^ quadam Jiatuta populo fuo 
valde necejfaria et utilia ediditj per 
qua populusfuus Anglicanus et Hyber^ 
nicusfub fuo regimins gubernatus^ ce^ 
leriorem jufiiciamy quam prius^ in fui s 
opprejjionibus confecutm eft^ ac quidam 
cafusy in quibus lex deficiebat^ reman- 
ferunt indeterminati^ et quidam ad 
reprimendam opprejjionem populi re- ' 
manferunt Jiatuind\ Dominus i^ex in 
parliamento fuo^ poji Pafcham^ anno 
rtgnifui tertio decimo apud Wejimin- 
JieTy multas opprejftones populiy et legum 
defiSiuSy ad fuppletionem di£forumJia- 
tutorum apud Glocejier editorum^ red- 
tarty fecityCt Jiatuta ediditj ut patebit 
infequenf. 



Tl/' HERE AS of late our lord the 
king, in the quinzim of Saint 
John Baptift, the fixth year of his 
reign, calling together the' prelates^ 
earls, barons, and his council at Glou- 
cefter, and confidering that divers df 
this realm were difherited, by reafon 
that in many cafes, where remedy 
fhould have been had, there was none 
provided by him nor his predeceflbrs, 
ordained certain ftatutes right necef- 
fary and profitable for his realm, where- 
by the people of England and Ire- 
land, being fubjeits unto his power, 
have obtained more fpecdy juftice in 
their oppreflions, than they had be- 
fore; and certain cafes, wherein the 
law failed, did remain undetermined, 
and fome remained to be ena6led, that 
were for the reformation of the op- 
preflions of the people : our lord the 
king in his parliament, after the feaft 
ofEafter,holdenthe thirteenth year of 
his reign at Weftminfter, caufed 
many oppreflions of the people, and 
defaults of the laws, for. the accom- 
plifliment of the faid ftatutes of Glou- 
cefter, to be rehearfed, and thereupon 
did provide certain ads, as fhall ap- 
pear here following. 

IT 



til 



Weifan. fccon^. 



Capi 1 4 



IT is commonly callad Wedmlnfterthc fccond: Wcftminftcr, be-^ 
cftufe this parliament was holden at Weflminfter; and the fecood** 
in refped of the former parliament holden at Weftmiafter, called 
Weftmioder the fidL 



CAP- I. 



TN primis<y de ienementis (i), qua 
^ muJtotUni danturfub cetuiitime{2)j 
^delicetj cum aliquis dat Urramfuam 
dlicui viro et ejus uxoriy it hatred* de 
ipjis (3) viro et tnuliere procnatisy 
adje^a conditione exprejfa tali (4.) Si 
bujujmodi vir et mulierfine bared* di 
ipJis viro et muliere procreaf ohiijjenty 
terra fic data ad dmatoremy vel ad 
ejus haredem revertatur. In cafu 
stiam cum quis dat tenementum alicui 
in liber um • maritagium (5), quod do^ 
lium habet conditionem annexam^ licet 
mot imprimatur in charta doniy qua 
UUis ejt. ^od ft hujufmodi vir et 
muliirfmi hand^ de ipfis viro et mu- 
Hin procreaf ohajfent-i tenementum Jic 
datum ad donatorem^ vel ad ejus hare- 
dem rivertatur. In cafu etiam cum 
quis dat tenementum alicui >, et hared^ 
di corpon fuo exeunt ibus {6)^ durum 
videbatur^ et adbuc videtur^ hujufmodi 
donatoribus^ it haredibus danatorumy 
quod voluntas donatorum ipforum in 
donisfuis expreffa^ non fuit prius^ nee 
adbuc eji obj'ervata. In omnibus enim 
fradiSfis cafibus po/i prolemfufcitatamy 
et iXiuntem ab ipfirquibus tenementum 

Jic conditionaliter ftHt datum^ hueufque 
bahuerunt hujufmodi feoffati poiejlatem 
alienandi (7) tenementum Jic datum^ 
it ixharedandi exitum eorum^ contra 
voluntatem donatorum (8), et contra 

formam in dono exprejfam. Et prate- 
rea cum deficiente exitu de hujufmodi 

foojfatiS'^ tenementum fic datum ad do- 

' natorem^ vel ad ejus baredes reverti 

debuit per formam in charta de dono 

(9) hujufmodi expreffaW'^ licet exitu s 

(jS quts fu(rit) obiiffet per faSum 

tamen 



pIRST, concerning lands tha< 
many times are given upon con- 
dition, that is to wit, where any giveth 
bis land to any man and his wife, and 
to the heirs begotten of the bodies of 
the lame man and his wife, with fuch 
condition exprefled, that if the fame 
man and his wife die without heirs of 
their bodies between them begotten, 
the land fo given (hall revert to the 
giver or his teir. In cafe alfo where 
one giveth lands in free marriage, 
which gift hath a condition annercd, 
though it be not exprefled in the deed 
of gift, which is this, that if the hut 
band and wife die without heir of thPrir 
bodies begotten, the land fo given 
(hall revert to the giver or his heir. 
In cafe alfo where one giveth land to 
another, and the heirs of his body 
ilTuing ; it feemed very hard, and yet 
feemeth to die givers and their heirs, 
that their will h«ing exprefled in the 
gift, was not heretofore, nof yet is 
obferved. In all the cafes aforefatd, 
after ifTue begotten and born bet»ir<6eia 
them (to whom the lands were given 
under fuch condition) heretofore fuch 
feoffees had power to aliene the iMd 
fo given, and to di(herit their iffue lof 
the land, contrary to the minds of the 
givers, and contrary to the form ex*' 
preffed in the gift. And further, 
when the iflue of fuch feoffee is failifig, 
the land fo given ought to return to the 
giver, or his heir, by form of die gift 
expreffed in the deed, though the ifitie 
(if any were) had died: yet by. the 
deed and feoffment of theih (to whom 
land was fo given upon conditi0ft)tl|p ^ 

donors 



Cap. I. 



Weftm. fecond. 
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tamen et feojfamentwn eorum^ quibus 
tenementum fie full datum fub condi- 
tion^y ixcluft fuerunt hucujque de re^ 
verftone eerundem tenementorutn, quod 
ntanifejfi fuit contra formam doni: 
propter quod dorrC rex perpendens^ quod 
necejfarium et utile efl in pradi^is ca- 
fibm apponere remedium^ Jlatuit (lo) 
quod voluntas donatoris^ fecundum 
formam inchartadonifui{\ 2) manifejie 
exprejjam^ de catero obfervetur^ it a 
quod non babeant illij quibus tenemen- 
turn ftc fuit datum ( \'i) fub conditioner 
potejiatem alienandi tenementumjk da^ 
tuntt quo minus ad exitum uhrum^ 
quibus tenementum fie fuerit datum 
remaneat poft eorum obitum^ vel ad 
donatorem^ vel ad ejus baredem (fi exi- 
ius deficiat) revertatur ( 1 1 )j per hoc 
quod nullus fit exitus omninoy vel (fi 
aliquis exitus fuerity et per mortem de^ 
ficiet) harede de corpore bujufmodi 
exitus deficiente. Nee habeat de ^^- 
iero fecundus vir (14) bujufmodi mu^ 
lieris aliquid in tenemento fie dato per 
cenditicnemy po/i mortem ujcoris fuay 
pir Ugem Anglia : mc exitus de feeun^ 
d^ viro et mulien fuccejjionem baredi^ 
tar i am (1$) : fed fiattm poft mortem 
viri et mulierisj quibus tenementum fie 
fust datumy poft eorum obitum ad eorum 
exitumy vel ad donatoremj vel ad ejus 
baredem (ut pradi^um efi) reverta- 
tur. Et quia in novo cafu novum • re- 
medium eft apponendum ( l6) : fiat im^ 
petranti tale breve. 
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donors have heretofore been barred of 
their reverfion, which was direftly 
repugnant to the form of the gift* 
Wherefore our lord the king, per- 
ceiving how neceflary and expedient 
it (hould be to provide remedy 
in the aforefaid cafes, hath ordainedy 
that the will of the giver, according 
to the form in the deed of gift manU 
feftly exprefled, Ihall be from hence- 
forth obferved; fo that they to whom 
the land was given under 'fuch condi- 
tion, fliall have no power to aliene 
the land fo given, but that it fhall re- 
main unto the iflue of them to whom 
it was given after their death, or fhaH 
revert unto the giver, or his heirs, if 
ifTue fail (whereas there is no iiTue at 
all) or if any HTue be, and fail by 
death, or heir of the body of fuch iflue 
failing. Neither fhall the fecond 
hufband of any ' fuch woman, from 
henceforth, have any thing in the 
land fo given upon condition, after 
the death of his wife, by the law of 
England, nor the iflue of the f«cond 
hufband and wife (hall fucceed in the 
inheritance, but immediately after the 
death of the hufband and wife (to 
whom the land was fo given) it (hall 
come to their iflue, or return unto the 
giver, or his heir, as before is faid. 
And forafmuch as in a new cafe new 
remedy m\ift be provided, this manner 
of writ (hall be granted to the party 
that will purchafe it : 



^rofiipi A, quodjuJUy £ffr. reddat B. (ij) tale manerium cum pertinent iisy 
jfUfid C, dedit taJi viroy et tali muHeriy et beered^ de ipfis viro et muliere ex^un^^ 
iibus. 

^od C. dedit tali viro in libcrum maritagium cum tali mulierey et quod pofi 
mortem pradidiorum viri et mulieris pradiSfo J5. fiiio eorundem viri et mulieris 
defcenden debet per formam donationis pradi^ay ut dicit, 

^od C dedit tali et bared* de corpore fuo exeuntibus^ et quodpofi mortem ipfiats 
teUis^praidiff B.filiopradi£ii talis defender e debet per frmam donationisy ^c. 



Brruiper qued donator babet recu* 
iftrax€ d^tntt ixku^fatis eft in. ufii in 

€ancel^ 



The writ whereby the giver fliall 
recover (whea.ifluieiaileth} is com- 



mon 
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Wcftm. fecond. 



Cap. r« 



cancellaria (18). Et fciendum eji^ 
quod hocjiatutum quoad alienationcm 
tenementi contra formam doni impofte^ 
rumfaciendamy locum habeat^ et ad dona 
prius faSfa non extendatur (19). Et 
ji finis fuper hujufinodi tenementum im- 
pojierum levetur^ iffo jure Jit nullus 
(20). Nee habeant haredes hujuf- 
fftodiy qut illi ad quos fpe6lat reverfto^ 
( licet fuerunt plena atatisj in A.glia^ 
it extra prifonam (2 1 ) J necejfe apponere 
datneumfuum. 



mon enough in the chancery; and it 
is to wit, that this ftatute fhall hoI(i 
place touching alienation of land con- 
trary to the form of the gift hereafrer 
to be made, and (hall not extehd to 
gifte made before. And if a fine be 
levied hereafter upon fuch lands, it 
fhail be void in the law; neither (hall 
the heirs, or fuch as the reverfion be- 
longeth unto, though they be of full 
age, within England, and out of prifon, 
need to make their claim. Altered 
by 32 H. 8. c. 36. 

(i Leon. 2Ti. 1 Roll 48. 153. 15S. 333. 357. 3S5. a Roll 429. Godbolt, 308. 367. pi. 458* 
Vaughan 365. Larch. 67. Savil 67. 88. 7 Rep. 33. Fira. Tail, 11, 12, 13, 14. 16, 17, 18. ar, 
22,23. I Inft. x8« b 19. a. 24. a 223. b. 224. a. X2 Rep. 81. Fitz. Formed. 6i« 65. Fiu. Tail^ 
9, 10. Fitz. Tail, 15. Hob. 293. Fitz. Garranty, 16. 46. 57. 59. 3 Co. 85. Fitz. Formed- 1. 27. 
33» 35- 5*' 54- 59- ^* 64. Fitz. Dower, 87. 3 Rep. 8. 5. 14. 7. 31, 33. 8. 35. 86. if»6. 9. 105. 
XI. 72. I Inft. 327. b. Reglft. 238. Co. pla. 317. 338. 341. Dyer 216. 247. Fits. Fines ' ia5« 
Fitz. Fi'rmed. 5, 6, 7. xi. 14. 22. 30. 42. 44. 469 47. 49. 8 H. 4. f. 8. Fitz. CoAtinuai 
Ciaim» 9.) 



Sec the firft of 
the Inftitutesy 
fea. 14. 

See the firft part 
of the Inftitutesy 
fea. 13. 



Brit. cap. 36. 



19 E. 2. Formd. 
6x. 30 £. I. 
ibid. 65. PI. 
come often in 
Lord Berkleys 
cafe. 



See the firft part 
of the Inftituteffy 
ca.TAiI,fea.x3. 



. (i) In primis de tenemenfis,] What inheritances may be intailed 
within this adl, you may read at large in the firft part of the Infti- 
tutes, cap. Taile, fedl. 14. 

(2) Multotiens dantur fuh conditione.'\ Before this ftatute, all in- 
heritances were eftates in fee, *vix. either fee-fimple abfolute, or ifce 
conditionall, or a qualified fee, whereof you may alfo* read in the 
firft part of the Inftitutes, feft. i. And tenant of lands intaDed* 
had before this ftatute a fee-fimple conditionall fubfequent; for 
albeit Britton, who wrote before this ftatute, faith, that if any pur- 
chafe to him and his wife, and to the heirs of them lawfully be- 
gotten, the donees have prefently but an eftate of free-hold 
for the term of their lives, and the fee accrueth to their iftue* 
&c. taking the condition to be precedent, yet had the donees 
at the common law a fee-fimple conditionall prefently by. the 

gift. ' . , ^ . . 

For if lands had been given to a man and the heirs of his body 
ifliiing, and before iflue he had before this ftatute made a feoffment, 
in fee, the donor ftiould not have entred for the forfeiture, but this 
feoffment had barred the ifiue bad afterwards; which proveth that 
he prefently by the gift had a fee fimple conditionall, and this 
agreeth with the authority of Littleton, ubi/upra. 

Now for the better underftanding of this ad, feeing that the 
eftate was conditionall at the common law, it is neceffary to 
be known when the condition was performed, and to what purppfes. 
If the ^onee had iflue, he had not thereby a fee-fimple abfolute, for 
if after he had dyed without iflue, the donor ftiould have entred as ^ 
in his reverter. But after iflue had, the condition was performed ' 
to this purpofe, that he might have aliened, and thereby have bar- 
red the donor and his heirs from all poflibility of reverter for de- 
fault of ifliue, for the heirs of his body (he having a fee conditionall) 
might have barred them as well before ifi"ue (as hath been faid) as 
after: and to what other purpofes the coxidition by having pF 
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i/Tue was performed) 'vide the firft part of the Inftitutes, uU 
fupra, 

{3) Et h^eredihus de ipJisPi For to a gift in tail made, this word See tlie firft part 
[heirs] is requifite, unleffc it be in cafe of a lafl will, &c. "f^^^ ^& ''!'"' 

(4) Adjeda cwditione exprejfa tak^ &c.] If this condition ex- ' '* ^^ 
preffed had not been added, t!ie very gift would have implyed fo 

much. 

(5) In cafu etmm cum quis dat tenementum aliad in iiherum mi&im 

tagium, &€.] By this clauie it appeareth that an inheritance pafieth ^f!^\ ^^ ^^ 
by thefe words frank-mariage, whereof we have in another place J^^ j^" ^"^^V 
written at large. 

(6) In cafu etiam cum quis dat tenementum alicui et h^eredihui-de 
corpore/uo exeuntibusy &c.] This a6l having put two examples of 
eflates tail fpeciall, nfix, the firfl to a man and to his Wife, and to 
the heirs of their bodies ; the fecond,of a gift in frank mariage, a 

fpeciall cafe, and a fpeciall eflate in tail; here he putteth a cafe of 3 t.. 3. 31, 3e. 
an eilate tail general), not that the makers of this ftatute meant to ^* E» 3- 46. 
enumerate all the forms of eftates in tail, but to put thefe a& ex- ^? ^'m ^^6^ 
amples, fo as all manner of eflates tail, generall or fpeciall, are within /^ ^ ar. 9 . 
the purview of this aft. 

(7) Poteftatem alienandiy &c.] That is to fayi by fine, feofflnent, g'E. 3. 379. 
Teleaie, or confirmation, 44^' 3- 3? 

But the tenant in tail had not onely poteftatem alienandiy hnt fo* 7 E. 3. 368. 
risfaciendit feV. alfo; for if after ifTue had, he had been attainted of 5 E- 3* >4»« 
treafon or felony, the land entailed had been forfeited, and thereby 7 H. 4. lu 
the donor barred of the pofTibility of reverter, ?indi forisfacere is alie- 
numfacerey and therefore in this aft is included in thefe words, 
poteftatem alienandiy And fo might the tenant in tail, before the 3 t. 3. Formed. 
making of this aft, have charged the land with rent, common, or the 4^- 
like, to have bound his iffue, but by this aft he is reftrained afwell ^" u*"^,^!? ^^"^ 
tocharge as to alien. ^ ot^hc inftKutes, 

But the having of iffue before this aft did not alter the courfe of i„ the firft part 
defcent, as in another place we have faid. ofchelnftituces, 

(8) Exharedandi exitum eorum contra <voluntatem donatorum.'\ "W fupra. 
Hereby it appeareth that there were two mifchiefs before this aft, PI. Com. 247. a. 
vix, firfi:, the difherifon of the ifiues in tail; fecondly, that it was 

contra fuoluntatem donatorum, et contra formam in dono expreJfoMi 
for the donor and his heirs were barred of the poflibility ofre^ 
verter : and both thefe were wrongs, for which at the common 
law there lay no remedy ; for difherifons, and breaking the expreffe 
will and intention of the donor are wrongs which this aft doth 
remedy. 

(9) Per formam in charta de dono, &c.] It was faid before, 
contra formam in dono exprefj'amy fo as whether the ^ftate were 
made by deed or without deed, it is all one to the intention of 
this aft, and the mofl ufuall gifts in tail being of inheritance, were 
by deed. 

(10) Propter quod dominus rex, ^c»ftatuit.'\ Albeit here" be no 7 H. 7. 14. 
mention made of the afifent of the lords and commons (whofe aflents n H. 7. 27. 
are neceifary to the making of every kw) yet forafmuch as in the 39 ^•. 3* 7» 
preface of this parliament it is faid, dominus rex in parliamentofud, fo7m\ of p^fia- 
l^c.^atuta edidit, and that this aft and the reft were entred into mcnts, fee lib. {, 
the roll of the parliament, and that this word [ftatuiti implyeth the Princes cafe, 
the aflcnt of the lords and commons, for it cannot be flatutum ^'o- ^^- Parlia- 

II* Inst. . C c wiAout °^^ 7^. 
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without their ^ aflbnts^ therefore it hath (as many other of like 
form) been without queftion received for an aA of patliament. 

( 1 1 ) * I • ^U9d 'u§luHtas ionatw'UifecunduM fwtnam in chart a Joni 
fiu mamfifti exfrtffamt di caters oh/erveturi 2, Ita qt»d noH babemnt 
iUit fmim Uiuminium ficfiurit datum fub conditiont p^ttfifiUm alietUMiii 
WUmnHamfic datuthp quo minus ad ixitum illorum qui^ttmmentmmfic 
JmrU datum rtmamat pofi ewrum ohitum^ vel ad donaioremf W ad ejus 
hand$m(Jicexitusdefidai) nvertatur^ &c.l Upon thefe twobranche«». 
%Hfu that the will of the donor (hould be obferved^ and that the donee 
ihoold not have power to alien, the judges by a threefold conftroc- 
tion did not onely remedy all the faid former mifchiefes» but pre* 
vent all other that might arife. 
I. I. Therefore in execution of the will of the donor, and that he 

ihould have no power to alien either lands that lay in livery, or 
tenements that lay in graunt, they adjudged that the donee (hould 
not have a fee-fimple, but divided the eftates, and created a par- 
ticular eftate in the donee, and a reverfion in the donor, 10 as 
' where the donee had a fee-Ample before, by this ad he had but an 

eflate taile, and where the donor had but a poflibility before, which 
after ifTue might be barred at the pleafure of the donee, now by 
5 H. 7. 14. vide conftrudtion upon this ad the donor had the fee-iimple expedant 
c. 4. ircrb. quan- ^^in the eftate taile, which we call a reverlion; fo as by this 
dtviiion of the eftates the donee after ifTue, or before could not 
barre or charge his ifTue, nor for default of ifTue the donor or his 
heirs, either by alienation, forfeiture, or any charge whatfoever. 

Sir William Ilerle chicfe juAice of the court of common pleas 
faid of them that made this flatute, Ilz fueront /ages gents queux 
fieront ceftftatut\ and 1 may fay as truly, ^e ils fueront /ages gents 
queux inter pretent ceft aSi. And in another place he faith. Nous 



do ux* dotata, 
&c. et verb, non 
habeant aliud 
recuperare, &c. 
9 £. 3. 21. 

5 E. 3- X4. 



viiomus ceux queiix fieront lejiatut, 13 auxi en temps de quel roy Ufiatut 
fuitfaity quefuit le phis f age roy que unques fuit, ^ le caufe defjta 
/uit, a/aver ie heritage en le fang ceux as queux le donefefift. 



fea. 712. 



The fecond conftrudion was, that no lineall warranty fhoold 
barre the ifTue in taile, unleffe there were afTets defcended in fee- 
iimple from the fame aunceflor, but a collaterall warranty made by 
a collaterall aunceAor fhould barre the ifTue in taile without aflets, 
S(Tc the firft part for that warrantry is not reftrained by this adl, whereof we have 
ofthclnflitutes, fjx)ken at large in another place; and fo likewifc the collaterall 
warranty of the donee fhall barre the donor, and is not reflraine4 
by this :t^, as well as the warranty of the dOnor fhall barre the 
donee, as there alfo it appeareth. v 

The third conflrudlion was, that albeit tenant in taile was re- 
flrained from power of alienations, yet of lands and tenements that 
lay in livery, his fine or feoffment ihould worke a difcontinuancc). 
and drive the ifTue in taile to his action : for feeing he had an efhite 
of inheritance, the Judges compared it to the cafe where a man w»s 
feifed in the right of his wife, or a bilhop in the right of his bi- 
ihoprick, or an abbot in the right of his monAilery, etfic infimilihus ; 
and of inheritances that lay in graunt, as of rents, advowfons, and 
the like, tenant in taile could not make any difccntinuance, no 
more then the others before recited might doe, which conflfoi^on 
was made according to the rule and reafon of the common '4aw in 
other like cafes. ;^\ 

(i;t) SecHndftm formam in charta dcni fui, &c.] This.«>k)Meth, 
though there be no deed, as tcforc hath been (aid. ' 

(13) I^^on 
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(13) Non habeant illi quihus temmintum fie fufrit xfafttm.J It WIU 
adjudged by Beresford, that the iflaes in taiie ihould not ^lien no 
more then * they to whom the land was giveib and that was the^ in- 
tent of the makers of this a^ and it was but their niegli^^q^, 
that it was omitted* as there it is iaid. In this caie by way ^^pur- 
chafe the land is given to the donees* and by way of linut%(U>n.'^ 
the iiTues in taile, and therefore by a benigne inteipfetatipA,^^e 
purview of this extends to the iflues in taile* . r^y--^ 

( 1 4) Nee jbalfeat de ctttero ficmdus vir. Sec. ] TheTe are pttt^ Qcm-' 
fequents to the words of the purview* and are but explanatpiy* ai^d 
not of fubilance* and might well have been omitted* ....-.'. 

Yet was it adjudged foon after the making of this a^» that where 
lands were given in frankmarriage* and the hufband died« and the 
wife took another hufband, and had iflfue b.efore this a£i^ that the 
hufband fhould be tenant by the curtefie* and the principall leaibn 
was upon this branch of the flatute* Nee habeat de aetero feeuudus 
<uir, &e, for that this reflraint proved* as there it is faid* tltat the 
law before was* that he fhould be tenant by the curtefie* and yet 
without queflion the iffue (hould not inherit that land. 

(15) SueeeJ^onem b^reditariam,'] In auncient time if land had 
been given to I. S. and his fuccefTors, hee had had a fee-fimple, but 
otherwife it is at this day^ as it appeareth in the firll part of the In* 
ftitutes, fe£t. i. 

(16) Et quia in novo cafu novum remedium eft apponendum,^ 

Ea qua de novo emergunt, novo indigent remedio. 
Hereby it appeareth that a formedon in the defcender lay not at 
the common law, but was given by this a£l* and the forme of the 
writ is here ftt dovvne, 

(17) Fracipe A. quod jufle reddat B, &c.] Here is the forme 
of the formedon in the defcender fet downe* and therefore this fla<- 
tute need not be recited, nor any ftatute which giveth the forme 
of the writ. 

(18) Breve quod donaior habeat recuperate deficiente exitu fatis eft 
in ufu in caneellaria,'\ The formedon in reverter did lie at the com- 
mon law, but not a formedon in remainder upon an eilate taile, 
becaufe it was a fee-Hmple conditional!* whereupon no remainder 
could be limited at the common law* but after this flatute a le- 
niainder may be limited upon an efbte uile in refpe^ of the d|* 
viiion of the efhites, 

(19) Sciendum eft quod hoc ftanaum quoad alienationem tenemeiui 
contra formam doni impofterum faciendim locum, habeat ^ et ad dona 
frius fa3a non extenditur.1 

This clauiis ought to receive a two-fold interpreta^qn., i.That 
[ad donapriMsfa^a\ moSi be intended of feoffements or alienations 
made bv |thc donee or Ms iflues* and not .to guifts made by the 
donor* ^ to them this a£i doth extend, 

2. pona print faBa^ that is, poft prokmMcitatamy for then the 
alienation by tlie tenant in taile* or his ifl^^a was good inlaw.: fb 
as \^dona'\ here are to be intended lawfyll.flifcs* and made v^!^va 
manner, and fuch as could not be avoided^ for4aw4faUowjB|h;)ao 
wrong. ' ,.,."' ... 

(20) Etfi finis fiiper hujufinodi tenement um imf^er^ipn, levftprfipfi 
jure fit nul/us,] This a^ doth not make the fine void, but ipft June 
fit nulks, that is, it fhall not blnde the right* yet it ihall (as hath 

been faid) make a difcontinuance. 

C c 2 Bat 
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But now bv the (latotcs of 4 H. 7. cap. 24. and 32 H. 8. cap. 34. 
a fine levied with * proclamattons doth barre the iflues in taile, 
but a fine without procbmations is a difconrinoance onely, and no 
barre. 

(21) AVr habeant hareda hujufmodit nee illi ad qmsfpeSat rtifer/hp 
licet fuerint pleme irtatis, in Jnglia, et extra pri/onam.] Here is n§n 
comtoi mentis left oat, and fo is ^feme covert. 

Hereby it may be gathered (as the law was) that a fine at the 
common law did not bmde a ilrangcr that was within age, in pri- 
Ton, or beyond the feas. 

See more for the conllroflion of this flatute in the firft 
part of the Inilitutes, k6c. 21, 22, 23. 271. 362^ 363. 441* 
746* 747- 
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GiUIA domini feodorum diftrm" 
^'^K^gentes tenentes fuos (l) pro 
fervitiis et confuetudinibus ftbi debitis 
multotiens gravantur per hoc^ quod 
ium tenentes fui dijiriiiionem fuam per 
hreve^ vtl fine brevi replegiaverinty 
ac cum ipjt domini (ad querimoniam 
tmentium fuorum) ad com*<i vcl ad 
aliam curiam (3) habentem potejlaiem 
placitandi placita de vetito namio (2), 
per attachiament* venerinty et ratio- 
nabilem et juftam dijiriiiionem advo* 
caverintj per hoc quod tenentes di/ad- 
vocant (4) nihil tenere^ nee clamant 
tenere de eo qui dlJiriSfionem fecit ^ et 
advocavlty remanjlt llle qui dlftrlnxit 
in mtferlcordla^ et tenentes Jul quietly 
quibus pro Ilia dljadvocatlone per re- 
cordum co7n\ Jive allarum curlarumj . 
qutr recordum non habent^ poena in^ 
Jligl non poteJL De catero provijum 
ejl et Jiatutum^ quod cum hujujmodi 
domini In conf vel hujuf7nodl curia 
jujliclam de hujufmodi tenentlbus Juis 
confequi non pojjtnty quam clto atta* 
chtati fuerint ad Je£fam tenentlum 
Juorum^ concedatur eis breve ad po- 
nend* loquelam (6) illam coram jijli- 
ciariis (5), coram quibus et non alibi 
jujilcla hujujmodi domlnls exhlbcrl 
potcrlty et Injeratur cauja In brevly 
quia tails di/lrlnxlt In feodo fuo pro 
Jervk* 4t conjuctud* Jibl debifis. Nee 

per 



PORASMUCH as lords of fees 
diftraining their tenants for fcr- 
viccs and cudoms due unto them^ 
are many times grieved, becaufc their 
tenants do replevy the diftrefs by 
writ, or without writ : and when the 
lords, at the complaint of their te- 
nants, do come by attachment into 
the county, or unto another court, 
having power to hold pleas of wither-r 
nam, and do avow the taking good 
and lawful, by reafon that the tenants 
difavow to hold ought, nor do claim 
to hold any thing of him which took 
the diftrefs and avowed it, he that 
diftrained is amerced, and the tenants 
go quit ; to whom punifliment can- 
not be afligned for fuch difavowing 
by record of the county, or of other 
courts having no record. It is pro- 
vided and ordained from henceforth, 
that where fuch lords cannot ob- 
tain juftice in counties :and fuch man- 
ner of courts againft their tenants, 
as foon as they fliall be attached at 
the fuit of their tenants, a writ fhall 
be granted to them to remove the 
pica before the juftices, afore whom, 
and none otherwhere, juftice may 
be miniftred unto fuch lords; and 
the caufe fliall be put in the writ, 
bccaufe fuch a man diftrained in hi§ 
fee for fcrvices and cuftoqis to hini 

duo. 
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per ijlud Jiatutuin deroga€ Ugi com-- 
muni ufttata^ quod non permtftt ali- 
quod plaCitum poni coram juftic* ad 
petitionem defendentis (y): quiu licet 
prima facie videatur ienens a£ior^ et 
dominus defendenSy habito iamen re- 
fpe£fu ad hoc quod dominus difirinxity 
et fequitur pro fervitiis et conf. ftbi 
aretro exijhn* realiter apparebit potius 
aSioryfive querens^ quam defendem ( 8 ). 
Et* ut in certofint jujiic* (9) de qua 
recenti feifina poterint domini advocare 
rationabilem diJiriSlionem fuper te^ 
nentesfuos : de catero concor datum eji^ 
quod rationabilis diftri^lio poterit ad- 
vocari de feifina antecejjorum vel prce- 
decefforum juorum^ a tempore quo breve 
nova diffeifma currit. Vide W. i. 
cap. 38. Et quia aliquando contingity 
quod ienens pofiquam replegiaverit 
averia fua^ averia ilia vendit vel 
elongaty quo minus retornum pojjit fieri 
domino difirijigenti^ Ji adjudicetur : 
provifum efi^ quod vicecomesy velbalivi 
de catero non recipiant a conqueren^ 
tibus folummodo plegios de profequendoy 
antequam deliberationem faciant de 
averiisy fed etiam de averiis retor^ 
nandis (lo), fi adjudicetur retor- 
nancV. Et fi quis alio modo plegios 
ceperity refpondeat ipfe de precio ave- 
riorum. Et habeat dominus difirin- 
gens recuperare per brevey quod red- 
dat ei tot averiay vel catalla. Et fi 
non habeat balivus unde reddaty red- 
dat fuperior fuus (11). Et quia ali^ 
quando contingity quod pofiquam ad-' 
judicat^ fuerit difiringenti retornum 
averioruMy et fie diflriSiuSy pofiquam 
averia fie retornata (13) iterum re- 
plegiaverity et cum viderit dijiringenf 
comparentem in curia paratum fibi re- 
fpondercy defaltamfecerit {i7.)y ob quam 
iterum readjudicabitur difiringenti re- 
tornum averiorumy etfic bisy vel ter^ 
et in infinitum (14) replegiabuntur^ 
averiay nee habebunt judicia (15)' 
curia regis^ in hoc cafu effcSiumy fuper 
quo non fuit prius remedium provifunu 
Ordinat* efl in hoc cafu talis procejfusy 

quod 



due. Neither is this a£l prejudicial 
to the law commonly ufed, which 
did not permit that any plea fhould 
be moved before juftices at the fuit 
of the defendant. For though it ap- 
pear at the firft fhew that the tenant 
is plaintiff, and the lord defendant, 
nevertheless, having refpeft to that, 
that the lord hath difttained, and fueth 
for fervices and cuftoms being be- 
hind, he appeareth indeed to be rather 
ador, or plaintifF, than defendant. 
And to the intent the juftices may 
know upon what frefli feifin the 
lords may avow the diftrefs reafonable 
upon their tenants ; from henceforth 
it is agreed and enadted, that a rea- 
fonable diftrefs may be avowed upon 
the feifin of any anceftor or prede- 
ceffor fince the time that a writ of 
novel difleifm hath run. And be- 
caufe it chanceth fometimes that the 
tenant, after that he hath replevied 
his beafts, doth fell or aliene them, 
whereby return cannot be made unto 
the lord that diftrained, if it be ad- 
judged: it is provided, that fheriffs 
or bailiffs from henceforth (hall not 
only receive of the plaintiffs pledges 
for the purfuing of the fuit, before 
they make deliverance of the diftrefs, 
but alfo for the return of the beafts, 
if return be awarded. And if any 
take pledges otherwife, he fliall an- 
fwer for the price of the beafts, and 
the lord that diftraineth fhall have 
his recovery by writ, that he (hall 
reftore unto him fo many beafts or 
cattle; and if the bailiff be not able 
to reftore, his fuperiour fhall re- 
ftore. And forafmuch as it hapneth 
fometime, that after the return of the 
beafts is awarded unto the diftrainor, 
and the party fo diftrained, after that 
the beafts be returned, doth replevy 
^em again, and when he feeth the 
diftrainor appearing in the court 
ready to anfwer him, doth make de- 
fault, whereby return of the beafts 
ought to be awarded again unto the 
C c 3 diftrainor. 
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quod quam cito adjuJicatum fuerit 
ret$rnum averiorum diftringenti per 
ireve de judUioj mandetur vicecomltij 
quod retornum habere factat dljlrin^ 
genii de averiisy in quo brevi injeraturj 
auod vicecom* ea non deUberet fine 
Irevij in quo fiat mentlo dejudicio per 
juftU* reddit : quod fieri non poterit^ 
nifi per breve quod exeat de rotulis 
jtifiie\ coram quibus deduct* fuerit 
hquela (j6). Cum igitur difiriffus 
caierit ju/iic\ et peiierit averia fiia 
iterum fibi replegiari^ fiat ei breve de 
judicio (17)5 qtiod vie* (capta fecuri" 
fate di profequendoj et etiam ae ave- 
riis feu catallis retornand\ vel eorum 
prectOy fi adjudicetur retornum) deli- 
beret et averia^ vel catalla prius r/- 
tomata: et attachietur ille qui di^ 
Jirinxit ad veniend^ ad certum diem 
coram jujlic*^ coram quibus placitum 
deducatur in prafentia partium. Etfi 
iterate ille^ qui • replegiaverit averia,, 
fecerit defaltam^ vel alia occafione ad- 
judicetur retornum dtfiri^ionis jam 
Us replegiat\ ren.aneat difiri£iio ilia 
in perpetuum irreplegiabilis (18). 
Sedjfi ae mvo^ et de nova caufa (19) 
fiat diftri^ioy de nova difirijftone ferr 
vetur procerus fupradiSius. 
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diftrainor, and fo the beafts be reple* 
vied tmct or thrice, and infinitely:, 
and the judgements given in the 
king's court take no effe£l in this 
cafe, whereupon no remedy hath been 
yet provided ; in this cafe fuch pro- 
cefs (hall be awarded, that fo foon as 
return of the beafts fhall be awarded 
to the diftrainor, the fherifF (hall be 
commanded by a judicial writ to 
make return of the beafts unto the 
diftrainor ; in which writ it fhall be 
exprelFed, that the fherifF fhall not 
deliver them without writ, making 
mention of the judgement given by 
the juftices, which cannot be without 
a writ iffuing out of the rolls of the 
faid juftices before whom the matter 
was moved. Therefore when he 
Cometh unto the jufUces, and de- 
fireth replevin of the beafts, he fhall 
have a judicial writ, that the fherifF 
taking furety for the fuit, and alfo of 
the beafts or cattle to be returned, or 
the price of them (if return be 
awarded) fliall deliver unto him the 
beafts or cattle before returned, and 
the diftrainor fhall be attached to 
come at a certain day before the 
juftices, afore whom the plea was 
moved in prefence of the parties. 
And if he that replevied make default 
again, or for another caufe return of 
the diftrefs be awarded, being now 
twice replevied, the diftrefs fhall re- 
main irrepleviable; but if a diftrefs 
be taken of new, and for a new caufe,, 
the procefs abovefaid fhall be ob-« 
ferved in the fame new diftrefs. 

(16 H. 7, f. I. Regift. %%. Dyer, 188. 1 H. 6. 15. 8 Ed. 3. 72. 9 H. 6. 42. Fitx. Return des 
K^tvh 35- Cro. Car. 59^. Dyer, 41. 5^. Kd. 91. 26 H. S. 6. 21 H. 7. 28. 12 H. 7. 4.. 14 H. 7. 6, 
Dyer, ifio* Fiu. Return des Avcis, 6. 15. x8, 19, 24. 26. 32, 33, 34, 35. 

( I ) ^ia domini feodcrutn diftrtngenies ienenies/u(fs, &c.] 
ri^to,li.2.c.37. In this preamble is the mifchief fet down, that was at the com- 
jQon law before the making of this ad. 

The Mirror without caufe doth finde great fault with this aft, 
which you iljay read, and being of no ufe need not Jicre tq be 



M'nror, caf . 5, 
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(2) Ad comitatufft *uel aliam curiam hahentem pgtefiatem placitandi 
tie <vetito namto.] De 'vetito namo^ of a forbidden or unjuft taking, VidcMarlcbr. 
and is not underftood gf a taking in withernam, for that is a juft **P' *'• 
and ^o forbidden taking, as in another place I have proved more 
at large. 

(3). Fel aliam curiam.'] So as lords of hundreds, wapentakes, Marlbr.ubi fu- 
&c. may have power to hold plea of replevin, &c. ' ^^ F.N.B. 73. b. 

(4) Di/ad^ocanty &c.] That is difclaim, whereof the court F-N.B. 70. b. 
being no court could have no conufans, becaufe it concerned 
free-hold. 

(5) ^fl^ ^«»» hujufmodi domini in com* <vel hujufmodi curia jufii^ 
ciam de hujufmodi tenentihus Juts con/equi non poffuntf ^c, cencedatur 
illis breve ad ponend* loquel* illam coram jufticiariis^ &c,] Fatler of 
jullice, is ever a good caufe 10 remove the plea. 

(6) Ad ponend' Uquelam,] The writ o( pone doth lye when pJjV^y"?"' 
there is a replevin depending by writ out of the chancery, the Regift.82a** 
plaintife or defendant may remove the plea by 2. pone \ and if the * 

plea be depending in the county, the plaintife may remove the 

fame without caufe, but the defendant cannot remove it without 

caufe, and that caufe muft be put in the end of the writ. And if 

it be upon this ftatute, the words be, ^ia pnedi^* S, cepit averia Regift. uWfup. 

pradUi* in feodo fuo pro confuetudinibut et fervitiis ut dicitur^ which 

are the stxy exprefle words of this aft. 

And when the plaint is in the county by writ or without writ, 
or in the court of any other, the fame may be removed by a writ 
oirecordari fac* loquelam. • ^ 

And if the plaint be in the county, the plaintife may remove the 
fame without caufe, as hath been faid; but the defendant cannot 
remove it (as hath been faid) without caufe. But if the plamt be 
in the court of any other, neither the plaintife nor defenaant can 
remove the plaint without caufe, for the prejudice that may come 
thereby to the lord. 

(7) ^od non permifit aliquod flacitum poni coram juflic^ ad pe* F.N.B. ^o. a. 
titionem defendentis,] This mull: be un(!er(lood without caufe (hew- Reg»ft« 83. 
ed, for by the common law, the defendant for caufe (hewed might 

remove the plaint. 

(8) Potius aHor fi've querent quam de/endens,'] In truth the de- 
fendant by making avowry doth become aftor, and ihall have 
judgement given for him, and after avowry he ihali not have a 
protedion call for him no more then a plaintife (hall, becaufe he [ 340 ] 
is become an adtor, and not meerly a defendant. 5 H. 5. 5. 

(9) Et ut in certo Jint jufiiciarii. See] It was a doubt before 
this aft, within what limitation of time an avowry might be made, 
and by this aft it is provided, ^od rationabilis diftriSi^ potent 
ad'vocari de feifina antecefforum, *vel pr^deceffirum fuorum a tempon 
quo bre<ve no^ee dijfeifina curriti which limitation in an affife ap- 
peareth before in W. i. cap. 38. which was poft primam transfri* 
tationem regis -^.3. in Vafconiamt in the fift yecr of his raign. 5 H. 3. 

But this limitation, both in the aflife and in the avowry, is altered ^* i. cap. 3S. 
by a latter ftatute. 3* H. 8. cap. 3. 

(10) Non folummodo plegios de pro/equindo, Jsfr. fed etiam di ame» Fleta,ru ^.c. 38. 
riis retornandis, ^r.] If the (herifc retorn infttlHcient pledges, Rgift, Judic. 4. 
they are no pledges within this ftatute, and in that caie the * "' ^t > S> 
(herife (ball be charged by this aft, as if he had taken no .pledges 

at all. 

Cc 4 If 
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8 E. 3. 72. 
39 £• 3. 28. 



aH. 6. 15. 

9 H. 6.42.^48. 
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34 E. I. Judgc- 
inenty 244. 
34 H. 6. 37. 



i9E.2.Rcpl. 25. 
« E. 3. 37. 
24 E. 3.71. 
21 E. ^. 6. 

1 1 E. 2. Ret. dcs 
avi.'rs3i. 10 K. 2. 
ibid. 5. 41 £. 3. 
lb. 14. 2T R. 2. 
ib. 29. 3 H. 6. 
2;j..7H.6.3. 

48 E. 3. 10. 

49 E.' 3. 24; 

2H-4-.23. 
4 H. 6. 8. 9. 

34 "• 6. 37. 
12H. 7. 4, 5. 
13 H. 7.Retornc 
dcs avers fnifre- 
port per Fitzh. 
Sec the authori- 
ties next before 
concerning thcfe 
matters. 

Temps E. i.Rct. 
dcs avers 33. 

[341] 



i7E.2.Repl.2i. 
6 E. 3. 37. 

20 E. 3. Eftopp. 
jS6. 20 E. 3. 
Avowry 125. 
21E. 3. 43. 

16 E. 3. Aide 
331. 3 H. 6. 9. 
12H. 7. 4. 

21 H.7. 28. 
a6H,8.6. Vide 
IWJch. 31 E. 3. 
fo. 50.1 n lib. mco. 
Dicr, 36 H. 8. 

f-59« 
Ke^il'.Judic.58. 



If the rctorn of pledges be upon a writ of replevin, then if the 
plaintife be nonfute, &c. if upon the writ de retorm hmbend^t the 
(herife retorn averia elon^ata, bfc, the plaintife may have a writ 
to have recorn of the beafts of the pledges. But if the deliverance 
were by plaint, bccaufe in that cafe the pledges do not appear to 
the court, the plaintife can have no fuch writ. 

And if upon the writ to have retorn of the beafts of the pledges, 
the Iherifc retorn ir/^V, then may the plaintife hsLVC a Jtirg /acias 
ajg^ainft ^hc fhcrife, quod reddat ei tot averia, or tot catalla; and that 
\vhif:h hath been (aid of the (herife, is to be intended of the bailife 
of a franchife. 

(11) £t ^ non baheat baU*vus unde reddat y reddat Jiiperior JumsJ\ 
Vide Simile, 44 E. 3. 13. Fide 52 H. 3. Lcftatutc del Efchcqucr. 
Vide 2 H. 6. cap. 10. 

(12) Defahamfccerinty &c.] At the common law, if the plain- 
tife in the replevin had been nonfute either before or after verdi€l, 
the defendant that di drained fhould have had retorn, but not irre- 
plevifable, fo a ; the plaintife after nonfute might have had as many 
replevins as he would, which was vexatious and mifchievous; for 
remedy whereof, this aft doth reft rain the plaintife from any more 
replevin after nonfute, but giveth a writ of fecond deliverance, 
whereof we (hall fpeak in his proper place. 

If the writ of replevin doth abate for want of form in default 
of the clerk, the defendant (hall not have retorn at all 5 but if it 
abate for matter apparant by mifm formation, or other defaak of 
the plaintife, the defendant ihall have retorn, but not inre- 
plevifable. 

But if the d.fcndant doth plead a plea to the writ, and the 
plaintife confefleth it, then the plaintife (hall have retorn, but'not^ 
irreplevifable, for the plaintife ma.y have a new writ of replevin; 
for this aft onely giveth remedy in cafe of nonfute. 

But if the plea to the writ, or any other plea be tryed by verdift, 
or judged upon a demurrer, retorn irreplevifable ftiall be awarded, 
and no new replevin (hall be granted, nor any fecond deliverance 
by this aft, but (as it hath been faid) upon a nonfute. 

(13) Ayeriafic retornata.^ Note neither court baron, nor county 
court, nor any court that is not the ^ourt of the king before his 
juftices can award retorn irreplevifable. 

(14) In infinitum,'] Infinitum in jure re frohatvr, 

(15) IJec habebunt judicia, &c.] Here is a maxima of the com- 
mon law implyed, *uiz. Judicia fuum effeilum habere dibent* Ju^ 
dicium non debet ejje illufarium. 

(16) Per breve de judicia, l^c. quod exeat de rotulis jnfiic^ coram 
quibus deduBafuerit loquela,] The writ of fecond deliverance riven 
by this aft is a writ jndiciall, as here it appeareth, and iffuem oat 
of the record of the replevin in which the nonfute was ; and re- 
gularly the judifiall writ ought not to vary from the record, out 
of which it iftueth ; and therefore if after nonfute the (herife re- 
torn a'veria elongata, and the defendant upon the withernam hath 
other hearts delivered to him, the plaintife is to have his fecond 
deliverance of the (i^ft beafts mentioned in the former record. 

(17) Fiat ei breve de judicio^ &c.] The efFcft of ;he writ of 
fecond deliverance is here fet down, and appeareth in the Judicial! 
Rejriilcr. 

Ancl 
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And this writ is a fuperfedeas in law to the fherife, that he make 
no retom to the defendant upon the former nonfute. 

(18) Et Ji iterator ilU qui replegia'verit ai'eria, fecerit defaltam, 
fvel alia occafione adjudicetur retornum difiriSionis jam Bis replegiat*y 
remaneat diftriSiio ilia in perpeiuum irreplegiabilis.'\ If the plaintife 
in the fecond deliverance by nonfute, or if the plea be difcontinued, 
or the writ abate, or if he prevail not in his fute, retom irreplc- 
vifable fhall be granted. 

But if retorn irreplevifable be granted, the owner of the cattell 
or other goods diftiained may come to the defendant and offer 
the arrerages, &c. and if the defendant refufe to deliver the dif- 
trefs, the plaintife may have an a£tion of detinue, and by that 
means recover them, for they are in nature of a gage. 

(19) Sed Ji de nova cau/aJ] The fecond deliverance muft be 
brought for the fame diftreffe, but if the fame lord diflrain the 
iame tenant for a rent, or other fervice behinde at another day, 
or for another caufe, there the replevin doth lye, and fuch proceed- 
ing as is abovefaid. 
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5 E. 2. Ret. det 
•vers 64, 10E.2. 
ib. 5. 33 E. 3.ib. 
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6 E. 3. 37. 

1 7 H. S. Second 
Deliverance. 
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82. b. 

45 E. 3- 9- 
14 H. 4. 4, 
33 H. 6. 27. 
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TN cafu quando vir amiferlt (i) 

per defaltam (2) tenementum^ quod 

fuit jus uxoris fua (5), durum fuit 

quod uxor poft mortem viri non ha- 

buerit aliud recuperare^ quam per 

hreve de re6lo : propter quod dominus 

rex Jlatuitj quod mulier pojl mortem 

viri fui habeat recuperare per breve 

de ingreffiij cui ipfa in vita (4) fua 

contradicere noft potuity quod in forma 

fubfcripta erit placitandum {5). Si 

contra petitionem mulieris tenens ex- 

cipiat^ quod habuerit ingrejjum per 

judicium.^ et compertum fuerit^ quod 

per defaltam^ ad quod tenens necejfe 

habet refponder*^ Ji ab eo quaratur^ 

tunc ulterius habet necejfe ojlenderc 

jus fuum^ fecundum formam breitisy 

quod prius impetravit fuper virum it 

uxor em, Et Ji verijicare poterit quod* 

habueritj vel habet jus in tenemento 

petitOy nihil capiat mulier per breve 

Juum. ^od Ji ojlendere non poterit^ 

recuperet mulier tenementum petitum : 

hoc obfervatOt quod Ji vir ahfcntaverit 

((>)Je, et noluerit jus uxoris fua de~ 

fendere^ vel invita uxore fua reddere 

yoluerit^Ji uxor ante judicium venerit 

• C 3+2 ] pa. 



T N cafe when a man doth lofe by 
default the land which was the 
right of his wife, it was very hard 
that the wife, after the death of her 
hufband, had none other recovery but 
by a writ of right; wherefore our 
lord the king hath ordained, that a 
woman, after the death of her huf- 
band, fhall recover by a writ of en- 
try (whereto (he could not di&gree 
during his life) which fliall be plead- 
ed in form under-written. If the 
tenant do except againft the demand 
of the wife, that he entered by judge- 
ment, and it be found that_ his entry 
was by default, whereto the tenant of 
neceflity muft make anfwer, if it be 
demanded of him, then he (hall be 
compelled to make further anfwer, 
and to fhew his right according to 
the form of the writ that he purchafed 
before againft the hufl)and and the 
wife. And if he can verify that he 
hath or had right in the land de- 
manded, the woman (hall gain no- 
thing by her writ ; which thing if he 
cannot fhew, the woman fhall re- 
cover the land in demand j this being 

obferved. 



342 



Wcftm. fecond. 



Cap, p 

obferved, that if the buiband abfent 
himfeif, and will not defend his wife's 
ri^ht, or againft his wife's confent 
will render the land, if the wife do 
come before jud&;ement, ready to 
anfwer the demandanti and to defend 
her right, the wife fhall be admitted. 
Likewife if tenant in dower, tenant 
by the law of the land, or (^erwife 
for term of life, or by gift, where the 
reverfion is referved, do make defiiult^ 
or will give up ; the heirs, and they 
unto whom the reverfion belongetb, 
fhall be admitted to their anfwer if 
they come before judgement i and if 
upon fuch default, or furrender, judee* 
ment hap to be given, then the heirs, 
or they unto whom the reverftoa 
belongeth after the death of fuch te- 
nants, {hall have their recovery by 
a writ of entry, in which like process 
fhall be obferved as is afore&idf in 
cafe where the hufband lofeth bis 
wife's land by default. And fb in 
the cafes afore&id two a£lions do conn 
cur, one between the demandant and 
tenant, and another between the te- 
nant fhewing his right, and die de- 
mandant* 

(Rcgift. 234. 6 Rep. 8. 8 Co. 72. 26 H. 8. 2. Fit*. Cui in vita, 7, 8, 9, 10, ix. 14. x6, 17. 19, 
20. 22. 26. 28. 30. 32. 34. I Inft. 352. b. 353. a. 355. a. 356. a. Dyer, 298. 315. 341. Fitx. R«- 
fcelt, X. 3. 5> 6. 9. II, 12. 19. 27. 30. 32. 139. 10 Rep. 44. 5 Ed. 3. 61. Cro. Car. 43. Keilw. 128. 

RegilV. 133. 32H. 8. C.2&.) 



I 



('j)j paraia peienti rejpondere (8), et 
ius Jiium defender € (9), admittatur 
uxor, Eodem modo (ii) Ji tenens in 
doteniy per legem Angliay vel aliter 
ad terminum vttie f I2j, vel per do- 
num (13) in quo refervatur reverjio^ 
fecerit defaltanu, vel reddere voluerii 
ri6), admittantur haredes {l/^)j vel 
tin ad quos fpeSfat reverjio (15), ad 
refponjionem (17), ft venerint ante 
iudicium (10). Et fi per defaltam^ 
vel reddition* reddatur judicium, tunc 
babeant hared^, vel illi ad quos fpeSlat 
reverfio<i pofi mortem hujufmodi tenen^ 
iium, recuperare per breve de ingref 
fu (li): tn quo obfervetur idem prO" 
ceffus, ficut pradiSi* ejl in cafu ubi vir 
atnittat per defaltam tenementum uxor is 
fua. Et fic in caftbus pradtSf dua 
concur runt aSfiones (19) una inter 
petentem et ienentemy et alia inter Z^- 
nentem jus fuum oftendentem et pe^ 
tsntem. Vide 20 E I. defenfio juris, 
foL 88. 



10 H. 4. Dif. 
feif.7. 30 E. 3.6. 
Rcfceit 128. 
48E.3.Fi.Coni. 
57. b. 19 E. 2. 
Keceit 176. 
2 £. 2. ib. 148. 



(i) Fir amjferit,'} This is to be nnderftood of the hofband and 
the wife^ for the hulband alone is not tenant to the praecipe, and 
therefore it was the opinion of Hankford, that if the land be rc-n 
covered againft the hufband folc, that after the death of the huf- 
band the wife fhall have an affife ; but Fitzh. in abbreviating this, 
cafe faith, that it is hard to be. proved by reafon, becaufe the wife 
cannot be difTeifed (during the coverture) but where the hufband 
is dilTeifed, but of fuch a recovery (he cannot have a ad in 'vita 
upon this ftatute : but feeing the hufband was not tenant to the 
precipe, this can be no difcontinuance, and therefore not like to a 
feoffment, for that conveyance is compleat and good, but fo is not 
the recovery, and therefore in that cafe the wife may enter after 
the death of her hufband; but when the pradpe is brought againft 
the hufband and wife, it may be faid that 'uir amiferit, for it it 
principally his aft or default; and therefore though the words 
5211. 8. cap. 28. of the ilauitc of 32 H 8. be (fufFered by the hufband onely) yet 
a feined recovery againft the huft)and and wife is within that 
ftatute. 
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(2) Fer defaltamJ] A recovery by render is within the equity 
of this flatute, becaufe it is within the fame mifchief; but a re- 
covery by action trycd is out of this ftatute. 

It is (aid, that a recovery by default in a ceflavit againft the 
hufband and wife, doth binde the wife ; but I hold the law to the 
contrary, unlefle the caufe of the aftion be juft, and then it bind- 
eth, as in all other cafes ; for this ad giveth no remedy, but where 
the recovery is without title. 

In a quid juris clam\ quod permittat, 2L^k of rent, /cire /acias, 
attaint, &c. the wife upon default of the hufband ihall be re- 
ceived. 

In a quare impidit againft the hufband and wife, the wife ihall 
not be received upon the default of the hufband ; for the Record 
faith, InfpeSa caufa confeSiionis Jiatuti manifefte liquet^ quod non eft 
in ca/u cotifimili ; for the hufband may prefent alone. 

(3) * ^od/ueritjus uxoris ftue."] This is intended of a fee-fim- 
ple, for fo lijus regularly taken ; and this ad faith, that the wife 
had no recovery but by a writ of right, which none C2tn have but 
tenant in fee-iimple, and fo one part of this a6t doth expound 
another; and for tenant in taile (reduced formerly (as hath been 
faid) at this parliament to a divided and particular ellate) and for 
tenant for life provifion is made in the next chapter by a quod ei 
deforceat, as fhall be declared when we come thereunto; for tenant 
in taile, and tenant for life are out of the letter of this flatute, be- 
caufe they could have no writ of right; and yet if the hufband and 
wife feifed in the right of his wife for terme of her life lofe in a 
pracipe quod reddat by default, and the hufband die, the wife (hall 
iiave a cm in 'vita, for this is, as it were, a demife made by the 
hufband, for otherwife (he fhoald be without remedy, for fhe cannot 
have a quod ei deforceat, as (hall be (aid hereafter. 

If lands during the coverture be given to the hufband and wife, 
and their heirs, this is jus uxoris within this flatute. 

(4) Cui ip/a in 'vita,'] Sir William Herle faid, that he had feene 
in auncient time, that where the hufband aliened the right of his 
wife, (he had no other recovery but by a writ of right, yet I finde 
in Bra£lon and Fleta, that a cui in vita in their times lay upon the 
alienation of her hu(band. 

(5) ^od. in forma /uh/cripta erit placitand*,'] If the tenant doth 
plead in barre the recovery by default, he mufl averre the title of 
his writ, whereupon if i(rue be taken, and found for the tenant, the 
demandant fhall take nothing by her writ^ and if it be found for 
her, (he (hall recover the land. 

(6) Hoc ohfir<vato quodfe *vir ah/enfaverit.'] This adl having be- 
fore given the wife a cui in nnta after the deceafe of her hufband, 
doth by this branch give her a remedy upon the default, or red- 
dition of her hu(band in his life time to defend her right, fo as (be 
ihould not be driven to a reall adlion after the deceafe of her 
hu(band, and this receit to the wife is given by this a£l, which (he 
f onld not have at the common law. 

* This a6t doth extend to courts that be not of record ; as if 
hufband and wife be fued in a court baron by writ of right, &c. 
upon the hu(bauds default the wife (hall be received. 

Upon /eint p/eder of ih^ hufband, the wife fhall not* be received 
Jjy the opinion of Prifot: but it is refolved in 8 E. 2. to the con- 
trary; yet I hold the law with Frifot; upon a »;>»/ dedire, and a 

nij^i 
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4E. 3. 3«, 39. 
5 E. 3. 4. 33 E. 3. 
Avowry 255, 
2 E. 4. 13. 
F.N.B. 156. 
7 E. 3. 6. 

4 E. 3. 19. 

5 E. 3. 5«- 
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Brad. li.4. 
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I. 5. c. 34. 36. 
Cuftumier de 
Norm. cap. 10. 

21 E. 4. 65. 

22 E. 4. 30. 
34 H. 8. 
Pleadings Br. 
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m/jil dicit the feme fhall be received within the purview of this lla- 
tute, 4 E. 3. receit 46. 

(7) 5/ uxor ante judicium venerit.^ ^ It is to be obferved, Firft, 
that the time of the receit is when judgement ihould be given. 
z. It is to be underftood de frincipali judicio, as in an admeafure- 
ment of padure judgement is given that admeafurement (hall be 
made, and if after admeafurement made and retoumed the baron 
makcth default, the wife fhall be received before the principall 
judgement given. 

« And fo in an aflife of mordaunc' againft the hufband and wife, 
if the aflife be awarded by default, if after the baron make default 
before the principall judgement, the wife may bee received ; and 
fo in the aflife of novel difleifin. 

* And albeit ihe come not at the time of the default, yet if fhe 
come before judgement ihe fhall be received, and fo of him in the 
reverfion or remainder, and fo if default be made at the mfi prius, 
receit may be prayed in bank, for the juftices ♦ oi nifi prius have no 
power to allow the receit, but the fafc way is to pray it there. 

In an aflife the hufband and wife plead a record and faile thereof^ 
the words of an a6t made at this parliament, cap. 25. be, Habeai* 
pro dij/eijiiore ah/que ulla recognitionet and yet the wife fhall be re- 
ceived in that Cife upon the default of her hufband, for the words 
be ab/'que ulla recognitione, that is, of the recognitors of the aflife* 
and not abfque ulla receptione^ ^c. 

Al brief e de enquirer pur luafie le fern ferra recei've, mes apres It 
mjafie ir eve fur le brief e d* enquirer pur nvafte, el ne ferra recei'uct car 
ferra incon'venient que le fern trier* le matter de no-vel, 

(8) Parata petenti refp(mdere,'\ And in refpedl of this word 
[parata] tenant by receit ought alway to appeare, for upon any 
default made, judgement fhall be given. 

Littleton faith, that in every cafe that the wife is received for 
default of her hufband, fhe fhall plead ar.d have the fame advan- 
tage in pleading to defend her right, as if fhe were a fem fole 
(fee the firfl part of the Inftitutes, fed. 665. 668, 669). But (he 
cannot after receit levy a fine, for that f were not to defend, but 
to give away her right, but he in the reverfion that is received 
may confeflTe the adion. 

• The wife after fhe is received fhall have her age, or pray in 
aide, though the words of this aft be parata petenti refpondere, that 
is to be underflood, that when fhe ought to plead by law, then ^e 
(hall be ready to plead. 

The wife after fhe be received fhall vowch and plead all man- 
ner of pleas, and take all other advantages, which fhe and her 
hufband might have done, and fpecially fuch pleas* as trench to 
the mifchiefe of the warranty. 

(9) Etjusfuum defendereS\ This right mufl be intended, which 
the wife had in the lands in demaund at the time when the praecipe 
was brought againft her hufband and her, and not at the time of 
the receit, for if a praecipe be brought againft her and her hufband, 
and after the hufband and wife levy a fine, and after the hufband 
make default after default, albeit the wife hath no right in the 
land at this time, yet may fhe pray to be received for the right 
which flie had at the time of the originall purchafed, which in 
judgement, and by prefervation of law, as to the dema^ndant, AmUI 
be iuppofed to continue /'// uno et eodem Jiatu in the tenancy at te« 
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nant in law without any change or alteration of the cftate, not- 
withftanding any aft done by the tenant. 

This alfo is to be underftood not onely of a tenancy in deed, but 
aifoof a tenancy in law, for if the hufband and wife be vowched, 
the wife upon the default of her hufband (hall be received,, and yet 
fhe can have no ctd in <vita. in that cafe according as this aft 
limits. 

The words htjus fuum defendcre, and therefore (he being not to 
all intents a feme fole cannot confeffe, nor render the aftion, 
but he in the reveriion that is received may confeffe, or render the 
aftion. 

(10) Eodem modo fi tenens in dotem, per legem Anglia, fvel aliter ad 
terminum 'vit/e, 'vtl per donum in quo refervatur re^erjto fecerit defal- 
tarn tvel redder e valuer it , admittantur haredes <vel illi ad quos JpeSlat 
renjerjio ad refponjionem, Ji 'venerint ante judicium,'] It appeareth by 
Brafton who wrote before this flatute^ that he in the reverfion 
fhould be received by the common law, for he faith, Poterit etiam 
qui 5 intrare in nvarrantiam, et Ji non 'vocetur ad loarrantum ad pro- 
prii juris tuitionem, utfi quis t^nuerit ad 'viiam/uam,Jicut mulier nomine 
dotis^ 'vel alio modo, *vel ad terminum terram aliquam^ qua poft <vitam 
*vel terminum reverfura ejfet ad dominum proprietatis, Ji Je in fraudim 
et exhceredationem ipfius permijerit implacitari ab aliquo cum pojjit do' 
ininu7n proprietatis inde vocare ad ixjarrantum ad dejenjionem Juamy hoc 
omijerit ; bene poterit dominus ille proprietatis^ cum Jtbi liiderit exinde 
periculum im?ninere, comparer e per Jcy etjinon 'vocetur, intrare in <war- 
rantiam ad Juii proprii juris defenjionem ; cum melius et utilius Jit in 
tempore occurrere, quam poji caufcfm *vulneratam quarere remedium^ et 
maliciis hominum obviare* 

Upon the recovery again ft fuch a particular tenant he in the 
reverGon was driven to his writ of right, but he in the remainder 
was without remedy, if he never had feifin j fee the firft part of the 
Inflitutes. 

(11) Eodem modo,] Though it be faid here eodem modo, in the fame 
manner, yet it is not in the fame manner to all purpofes, for the 
wife upon the default of her hufband fhall be received without 
ihewing any cauie. But fo (hall not he in the reverfion, and 
therefore it is not eodem modo in that refpeft, and the reafon of the 
diverfity is, for that the feme is party to the aftion, and affirmed 
tenant by the bringing of the precipe, but he in the reverfion is a 
meere ilranger to the aftion, and therefore ought to (hew caufe 
how the reverfion is in hini. 

But as to age, he in the reverfion (hall have the fame in the fame 
manner, as the wife (hall have it, the demandant fhall count of new 
again ft the wife that is received, and eodem modo againft them in 
reverfion or remainder- 

(12) Si tenens in dotem fvel aliter ad terminum *vitaJ\ In a writ 
brought againft a feme gardein in chivalry and her hufband, the 
wife fhall not be received for the default of her hufband, for it is 
out of the words of the ftatute, and the huft)and hath power to 
alien, or lofe the chattel!. 

(13) Vel per donum,] This is to be underftood of a tenancy in 
taile, apres pojjibilitie de ijfue extinS^ and not of an eftate in taile 

fenerall or fpeciall, for upon an eftate in taile no receit is given 
y this aft, becaufe it is an inheritance which may continue for 
ever. 

(14) Ad. 
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(14) Admttaniur b^tredesJ] * By colour of thefe wordj» the 
heire apparent of tenant in.taile making de&olt, &c. hath been 

admittcd,y^i/ non eft lex, quia nuUus eft b^res 'uvuentiu ■ 

(15) Ad quosffeSat re'verfic,'] He muft have a reverfion, and 
not oncly a condition or poffibiuty. 

A wife being tenant for life is received apon the default of her 
hufband^ and after makes desalt, he in the reverfion fiiall be re* 
ceived ; and fo note a receit upon a receit; and (b if a baron and 
feme be received« and after the baron make dcfiiult, the feme fliall 
be received. 

If an infant make a leafe for life, though the leafe be defeafible, 
yet upon the default of the lefTee, he ihalT be received* axid ib it is 
of a leafe by baron and feme. 

One may be received by attorney by a fpeciall writ affinning 
infirmity^ and the words of the ilatute are generall. 

In a pracipe the tenant maketh default» &c. he in the reverfion 
prayeth to be received, and (heweth that he let the land to the te* 
nant and another for life, and the demandant was driven to main- 
tain his writ. 

If tenant for life pray in aide of him in reverfion, and he refufe 
to joyne, and after tenant for life maketh default, kc he in rever- 
fion (hall not be received, becaufe be refufed to joyne, but if he 
had joyned, and after the tenant make default, he fliould have been 
received. 

Regularly for a reverfion created hanging the writ there fhall 
be no receit : but if the lefTee make the writ good, there (hail be 
a receit : as if a pracipt be brought againfl B. that hath nothing, 
and the terre-tenant make a leafe for life to B. he ihall be 
received. 

^ If tenant for life be impleaded, and furrender hanging the 
writ to him in reverfion, he (hall be received, and yet he hath no 
reverfion in him, etjic infimilibus, 

^ If a rent be demaunded againfl tenant for life, he in the re* 
verfion or remainder fhall. be received by the equity of this fta^ 
tute ; albeit the words be, ad quos JpeSat reiHrtio^ yet he in the 
remainder upon default of tenant for life, fhall be received, for he 
is in the fame mifchiefe. 

The king (hall not.be received, for he cannot become tenant, 
nor be in loco tenentis. 4E. 3. 38. 25 E. 3. 47. 

*= It is not necefTary, that he that prayeih to be received hath the 
immediate reverfion ; for if a leafe for life be made, the remainder 
for life, he in the reverfion fliall he received; fo it is where the 
reverfion is graunted for life, he in the reverfion in fee may be 
received: but if he that hath the roeane eflate, and he in the re- 
verfion or remainder in fee pray to be received at one time, he 
that hath the immediate particular eflate, in refped of the proxi- 
mity (hall be received, but if he be received and make de&alt,he 
in the reverfion in fee fhall not be received. 

(16) F ear it defaltam 'vel redder e <uoIiierit.] ^ Feynt pUder was^ 
not (as hath been faid) within this a6t, but is remedied by a later 
flatute, in cafe of him in reverfion. . 

« But a ment dedircy and a nihil dicit are (as hath been faid) 
within the purview of this ad^, both for him in the revcrfi6o» and 
the wife alfo, for they are in equall mifchiefe. 

If 
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If the appearance of the tenant be recorded, and after lie depart 
in defpight of the court, he in the reverfion fhall be received^ for 
judgement is to be given upon the default. 

(17) Ad nJPonfionem.'l * That is, when the time come when by 
law he ou^ht to anfwer, and therefore he fhall have his age, or 
pray in aide, &c. 

t Vidifiaiut, de anno 20 E. I. where he that prayeth to be re- 
ceived, before his receit (hall finde furety, &c. and the ftatute of 
13 R. 2. cap. 17. to that purpofe, but thofe llatutes extend not to 
a feme, that is to be received in default of her hufband, becaufe fhe 
is party to the writ, but to him in the reverfion or remainder, that 
is a flranger to the writ, et 'venit a latere, 

(18) ^ Poji mortem hujufmodi tenentium recuperare per hreve de 
grejfu^ &c.] This is underftood of a writ of entry ad communem 
legem, which is a fpeedier remedy, then a writ of right, and the 
demandant ihall count upon a demife according to the writ and 
ufuall forme, and if the tenant traverfc the demife, the demandant 
ihall maintain his count by the recovery by default. 

(19) Etjic in ca/uhus pradiSlis diue concummt eiSiiones,'\ For in 
thefe cafes the tenant fhall fhew his right according to the forme 
of the writ, whereupon he recovered, even as the tenant fhall doe 
in the cui in njitOy upon the former part of this adl, and therefore 
this branch faith, Dutf concurrunt ailiones, *viz, the writ of entry 
upon this adion, and the former writ, whereupon the recovery was 
by de^ult. 
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TN" cafu quando vir implacitatus 
(i) ae tenement reddit tenement um 
peritum adverjario fuo de planoy pofl 
mortem vtri^jufticiarii adjudicent mu- 
lieri dotem fuam^ fi per breve petat. 
Sed in cafu quando vir amittet per de^ 
faltam tenementum petitum, fi mulier 
poft mortem viri petat dotem^^ et com- 
pertumeji^ quod per aliquos jufiiciarios 
adjudicatafuit dos mulier i petentij non 
ohflante defalta^i quam vir fiius fecit^ 
aliis jujliciariis in contraria opinione 
exijfentibus^ et contrqrium judicantt^ 
bus^ ut de catero hujufmodi ambigui- 
tas amputetur\ et fit in certo : ordi^ 
natum eji quod in utroque cafu audiatur 
mulierj qua dotem petit, Et fi ex^ 
cipiatur contra ipfam^ quod vir fuus 
tenementum^ unde dos fitita ejl^ amifit 
per judiciumj per quod dotem habere 
non debet J et ft quaratur per quodju^ 

diciumj 



T N cafe where the hufband, being 
impleaded for land, giveth up the 
land demanded unto his adverfary by 
covin; after the deadi of the huf^ 
band, thejuftices ihall award the wife 
her dower, if it be demanded by writ. 
But in cafe where the hufband lofeth. 
the land in demand by default, if the 
wife, after the death of her hufband, 
demandeth her dower, it hath beea 
proved, that fbme jufliccs have award- 
ed unto the woman her doWer not- 
withitanding the default which her 
hufband made, other juflices being 
of the contrary opinion, and judging 
otherwife. To the intent that from 
henceforth fuch ambiguity (hall b^ 
taken away, it is thus ordained in 
certain, that in both cafes the woman 
demanding her dower (hall be heard. 
And if it be ;alledged again (l her, 

that 
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dlciumy et compertum fuerit quod per 
defaltam^ ad quod tenens necejji hahet 
n/pondere-i tunc opdrtet tenentem ui^ 
ierius refpondere^ et ojiefidere quod ipfe 
tenons jus hahuit^ et hahet in pradi^o 
tenementOj fecundurn jormam brevisy 
quod tenens prius fuper virum impe- 
travit. Et ft ojlendere poterit, quod 
vir mulieris non habetjus in tenejmnt\ 
nee aliquts alius quam ipfi qui tenet: 
reccdat quietus^ et uxor nihil capiat 
de dote, ^odji ojlendere non poterit^ 
recuperet muHer dotem fuam, Et fie 
In cafibus i/lisj et in quibufdam cafibus 
fuhfequent*, s. quando uxor dotata 
ami t tat <iotem (3) fiidm per defaltam 
(4.), et tenentes in liber maritagio 
per legem Anglia^ vel ad terminum 
vitaj vel per feodum talliatunij con^ 
currunt plures a^iones (2). ^ia 
hujufmodi tenentes,, cum oporteat eos 
petere tenementa fua per defaltam 
ainiffa (9), et cum ad hoc pervenf 
fuerity quod tenens necejfe ha beat (6) 
qftendere jus fuum^ non pojfunt ipfi'^fine 
his {7) ad quosfpeSiat reverfio^ de jure 
refpondere : et ideo con:edatur eisj 
quod vocent £td warrant^ fecundum te- 
norem hrevisj ac ft ejfent tenentes 
tH priori brevi (8 J warrant^ habeant 
(5J. Et cum warrantus zvarranti" 
zaverit^procedat placif inter ilium qui 
Jeifitus eft et warrantum^ fecundum 
tenor em brevi s, quod tenens prius im^ 
p^travit^ et per quod r ecu- 
[ 348 ] paverit per defaltam, Et 
ft ex pluribus a£fionibus 
ad ultimum perveniat ad wium 
judicium^ videlicet ad hoc quod hujuf- 
modi petentes recupirent petitione?n 
fuam^ vel quod tenentes eant quieti» 
Et ft a^lio hujufmodi tenentisy qui nc- 
ccfj'e kabet ojlendere jus fuum, mota 
fuerit per breve de rcBo^ licet magna 
(tjjifay vel ducllum jungi non pojfunt per 
verba confuela^ j^^^gi tanun pojjiint 
per verba fatis apta, ^ia cum te- 
nens in hoc quod oflendat jus fuujn^ 
quod ei competet per breve quod prius 
impetravit et fit loco aC'iorisy beni po- 
tent 
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that her hufbatvd loft the land, whereof 
the dower is demanded byjudgement^ 
whereby (he ought not to have 
dower, and then it be enquired by 
what judgement, and it be found that 
it was by default, whereunto the te- 
nant muft anfwer j then it behoveth 
the tenant to anfwer further, and to 
fhew that he had right, and hath 
in the forefaid land, according to the 
form of the writ that the tenant be-. 
fore purchafed againft the hufband. 
And if he can (hew that the hu{band 
of fuch wife had no right in the lands, 
nor any other but he that holdeth 
them, the tenant {hall go quit, and 
the wife fhall recover nothing of her 
dower; which thing if he cannot 
fhew, the wife (hall recover her dower. 
And fo in thefe ^afes, and in certain 
other following, that is to fay, when 
the wife being endowed lofeth her 
dower by defiiult, and tenants in free 
marriage, by the law of Englaiu^ or 
for term of life, or in feetail, divers 
acElions do concur for fuch tenants, 
when they muft demand their land 
loft by default ; and when it is come 
to that point, that the tenants muft 
be compelled to fliew their right, they 
cannot make anfwer without them to 
Vi^hom the reverfion of right belong- 
eth ; therefore it is granted unto them 
to vouch to warranty, as if riiey 
were tenants, if they have a warranty. 
And when the warrantor hath war- 
ranted, the plea {hall pafs between 
him that is fcifed and the warrantor, 
according to the tenor of the writ 
that the tenant purchafed before, and 
by which he recovered by defeultj 
and fo from many adlions at length 
they fhall refort to one judgement, 
which is this, that the demandants 
fhall recover their demand, or the 
tenants fhall go quit. And if the. 
acSion of fuch a tenant, which is 
compelled to fhew his right, be 
moved by a writ of right, though that 
the great aflife or battail cannot be 

joyned 
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ferlt warj-ant* defenders jus tenentisy 
^ui loco pet ends (ut dtSfum eft) hahet^ 
€t feifinam anteceffbris fui offerre 'et 
defender e per crirpus liberi hominis fni^ 
vel ponere fe in magnam ajjtjam^ et 
petere inde recognitionem fiert^ utrum 
ipfe ma) us jus habcat in tenemento 
petitOy an pi^adi^us talis : vtl- alio 
fnodo j'ungi poterit magna djjifay et Jic 
talis warrantns defend jusy i5fc, Et 
cognofcit feifinam antecejforis fui et 
ponitfe in magnam afftfamy iffc. et pe^ 
fit recognitionem fieriy utrum ipfe majus 
jus habeat in pradi^o tenementOy ut in 
tllo de quo feoffavit talemy vel quod 
talis remrfity et quietum clamavity &c. 
47 n pmdiSlas talisy &c. Cum ali-^ 
^uando conti ngat {io)y quod mulier 
non habens jus petendi dotem haredi^ 
tatis haredis aiicujus infra atatem 
€'xijien\ impetret breve de dote fuper 
cuftodemy et cuftos per favor em mulieri 
dotem reddiderity vel defaltam fecerity 
Vel placitum it a ji5lum per collufionem 
defenderity per quod dos hufufmodi mu- 
lieri (in prajudicium haredis) adju - 
dicata fuerit : provifum eft quod hareSy 
cum ad cetatem pervenerity habeat ac- 
tionem petendi feifinam anteceJJ'oris fui 
verfus hujujmodi mulieremy qualem ha- 
beret verfus queihcunque alium defor- 
ciatoremy ita tamen quod falva fit mu^ 
Jieri verfus petcntem except io oftendendiy 
quod jus habet in dote fuay quod ft 
pftendere pnterity recedat qnietOy et do^ 
tem fuam retineaty et fit hares in mi- 
fericordloy et amercietur graviter fe- 
cundum difcretionem jufticiariorum. 
Sin autem recuperet haret petitionem 
fuam, Eodem modo fubveniatur mu^ 
lieriy ft hares vel alius eam implaci- 
iaverit de dote fuay ft dotem fuam per 
defaltam amiferit. In quo cafii fua 
defalta nonftt ei ita prajudicialisy quin 
dotem fuam (ft jus habeat) recuperare 
pojjity etftat ei tale breve: 



n. Init. 



joyned by the words acCuftomed, yet 
it fliall be joyned by words conve- 
nient ; for when the tenant, in that 
he (heweth his right which belongeth 
to him by the writ that he before 
purchaed, inftead of a demandant^ 
the warrantor may well defend the 
right of the tenant, which is accjunt- 
ed in place of the demanJant, a*; be-* 
fore is faid, and offer to deLnd the 
feifin of his ance^lors bv the body of 
his freeman, or put himfelf in the 
great affife, and pray recognizance to 
be made, whether he hath more right 
to the land in demand, or elfe the 
party before named. Of otherwife 
the great aflife may be joyned thus^. 
talis dcfendit jusy ^c. and fo the war-* 
rantor may defend the right, and 
knowledge the feifin of his anceftor, 
and put himfelf in the great aflife, &c. 
and pray recognizance to be made, 
whether he hath more right \yx the 
forefaid land, as in that whereof he 
infeoffed fuch a man, or that fuch a 
one releafed and quit claimed, &c, or 
elfe the forefaid party, &c. And 
where fometime it chanceth that a 
woman not having right to demand 
dower, the heir being Within age, 
doth purchafe a writ of dower againft 
a guardian, and the guardian endow- 
eth the woman by favour, or maketh 
defiult, or by collufimi defcndeth the 
plea {o faintly^ whereby the woman 
is awarded her dower in prejudice of 
the heir; it is provided, that the heir, 
when he cometh to full age^ ftiall 
have an action to demand the feifin 
of his anceftor againft fuch a woman, 
like as he ihouid have againft any 
other deforceor ; yet fo, that the wo- 
man fliall have her exception faved 
againft the demandant, to (hew that 
fee had right to her dower, which if 
Ihe can fticw, fhe (hall go quit and 
retain her dower, and the heir ftiall 
be grievoufly a^merced, according to 
the difcrction of the iufticesj anl 
Dd if 
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if not, the heir fhall recover his dc* 
mand, &c. In like manner the wo- 
man (hall be aided, if the heir or any 
otJier do implead her for her dower, 
or if (he Jofe her dower by default, in 
which cafe the default (hall not be (b 
prejudicial to her, but that (he fhall 
recover her dower, if Are have right 
thereto^ and ihe ihail have thi^ 
writ ; 

Praecipe A, quodjujie * ( 1 1 )> ^c, reddat taiij qua fuit uxif talis tantam Ur^ 
ram cumpertlnentih in C, quam clamat ejje rationabiUm dotemjuamy vet di ra^ 
tionabili dotefuoj et quam pradiilm talis ei defsrceat^ 



Et ad iftud breve haheat tenens ex^ 
ceptionem fuam^ ad ojlendendum^ quod 
tnulier jus non habet in dote f 12). 
. Sij^odfi verificare poterity recedat quie- 
tusy alioquin recuperet mulier tene^ 
menturrij quod prius tenuit in dote, 
Et cum temporibus retroaStis aliquis 
amijijfet terram juam per defaltam^ non 
habuit aliudrecuperare quam per breve 
de reSiOy quod eis compel ere non potuit, 
qui de mero jure loqui non potuerunty 
veluti tenentes ad terminu?n vit.<^y vel 
per liberum maritagium^ vel per feo- 
dum taliiatumy in quibus cajibus faU 
vatur rcverfto (13). Provijhn ejl 
quad de cater non Jit eorumdefalta ^eis 
ita prajudicialisy quin Jiatum fuum 
(ft jus habeant) recuperare pojftnt per 
aliud breve quam per breve de reiio. 
De maritagio amtjfo per dtfaltam fiat 
tale breve : 



And to this wrrt the tenant fhalt 
have his exception, to (hew that fhe 
had no right ro be endowed ; which 
if he can verify, he (hall go quit j if 
not, the woman (hall recover the 
land whereof (be was endowed be- 
fore. And whereas before time, if 
a man had loft his land by de&ult, he 
had none other recovery than by a 
writ of right, which was not main- 
tainable by any that could not claim 
of meer right, as tenants for term of^ 
life, in free marriage, or in tail, in 
which eftates a reverfion is referved;, 
it is provided, that from henceforth 
their default (ball not be fo prejudi^ 
cial, but that they may recover their 
eftate by another writ than by a writ 
of right, if they have right. For 
land in free marriage, loft by default^ 
fuch a writ (hall be made : 



Pracipe A, quod juJTe {^^\ ^^' reddat B. manerium de C. cum per^ 
tinentiisy quod clamat ejft jus et maritagium fuum^ et quod pradi£ius A^ ei 
deforceat. 

Eodem modo de tenemento ad termi- Likewife of land for term of life,. 
num vita per defaltam amijjhy fiat loft by default, this writ fhall be 
tale breve : made : 

Pracipe A. quod jujle^l^c. reddat B. manerium de CL cum pertingntiis^ 
quod clamat tenere ad termimm vita fiia^ et quod preedi^us A. ei de^* 
forceat. 
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Similiter^ 
^od clamat tetiere fihi et haredibus Juts de cor pore fuo legitime procreatisy 
'4et quod pradiSfus A, ei deforceat^ ^c. 

(14 H. 4. f. 31. 50 Ed. 3. f. 7. FIt». Dower, 80. 140. 173. Fitz. Voucher, 46. 59. 159. 165. 
•186. 261. 275, 276. 300. iiRep.62. Hob. 299, 6Rep.8. i.Inft.i3i.b. 354. b. 355.3 3S6.a. 
oFitz. Quod ei defDrceat, i, 2, 3, 4, 5, 6. 8, 9, 10, II, 12, 13. 17- Cro. Car. 445. F.N.B. 155. b. 
Regift, 171, b. 230. Raft. 491.) 



(1) In ca/u quando ^ir implacitatusi &c.] It appe^reth by the 
preamble of this ftatute, that if a recovery had been in a reall ac- 
tion againft the hufband, and the hufband did render the land to the 
tiemandant, that notwithftanding this recovery, the wife ihould rc- 

. cover her dower. But if the hufband had lofl: by default, it was a 
Xjueftion and a doubt, whether in that cafe (he Ihould recover or no ; 
and fome judges would give judgement for the woman, and fome 
were in a contrary opinion. Here is to be noted, that a recovery 
Iby reddition of the hufband, is not of fo great account in law as a 
recovery againft the hufband bydcfr.ult: but therein before this 
\ ad this diverfiiy was holdcn for law, that if in a writ of dower 
the tenant did plead the recovery in barre, the demandant might 
reply, ^ue ceo fuit per fraud, ou per coUu/tottt ou per gree le baron, as 
Britton faith, who wrote before this ft:tute; but if it were by 
default without covin, then the greater opinion was, it barred the 
feme. 

But the reddition of the hufband was holden for clear law, as it 
tvas adjudged the yeer before the making of this adl, for that the 
%vife was ready to maintain the title of her hulband. 

AH this is to be underftood, where he that recovereth hath no 
right, for where he that recovered either by reddition or default had 
right, there neither the common law, nor this ftatute extended 
' thereunto. 

If the recovery he had by verdldl, the feme fhall not falfifie'in 
the point tryed, but fhc may fay, that he might have pleaded a bet- 
ter plea, or confeffc and avoid the recovery. 

(2) ^ande uxor dot at a ami t fat dot em fuam per * defaltanif et te- 
nentet*in libera maritagio per legem Angli^e, 'vel ad terminum rjit^, vel 

' fer feodum talliat\ concurriint plures aSIiones, ^c.^ By this adl the 
writ of quod ei deforceath p;iven; at the common law there lay no 
writ of quod ei deforceat, but by cuftomc there did, as in Wales. 
If tenant in jjower, tenant by the ccurtefie, or tenant for life 

■ had loft by default, they were without remedy, becaufe they could 
not have a writ of right. Another mifchief was, that feeing by the 
firft chapter of this parliament it did alter the eftate of tenant in 
frank-mariage, and tenant to them and the heirs of their bodies, 
-&c. from a fee-limple to an eftate tail, whereupon a reverfion in 
point of ftate was in the dcmor expectant ; by reafon whereof, if 
a recovery by default had been againft tenant in frank-mariage, or 
other tenant in tail, they had been alfo without remedy, becaufe 
their eftate being fo changed, they could not have a writ of 
right no more then the other tenants for life here recited could 

* have; therefore by this a6l a quod ei dsfcrceat is given to them all, 
whereby it appeareth, that (as hath been faid) the makers of the 
ad intended a change of the eftate tail, and providently made pro- 

* vifion for tenant in tail by this ad. 

• Ddi It 
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It is agreed, that if a rcccvery by delaolt be had againft tke 
hufband ard vkife, tenant* in frank -manage, or tenants for teim 
of their lives, that they (ha'l have a cuodi ei dtforceat upon this aA^ 
but it i« holden in feme books, that if the huibar.d and the wife be 
feifedy as in the tight of the wife> for term of her life, and a re- 
covery be had again d them by default, that they fhall not have a 
^uod et deforceat for three reafbus : 

1. That the hufband is not within the words of the ftatute, for 
he is not tenant for life, but feifed in the right of his wife, who is 
tenant for life. 

2. That the hufband may difpofe of his wives eftate, and aliexi 
the fame during his life. 

J. Provifion is made by the next precedent chapter, that thr 
wife in this cafe may have a cut in *vita after the deceafe of her 
hulbard. 

But I take it that in this cafe, if the recovery be had meerly by 
default without the agreement of the hiifband, that the huibaiKt 
»nd wife may have a quod ei deforceat by this a£t ; for as to the firft 
reafon, though the hufband be feifed but in the right of his wife»- 
yet the wife is tenant for life, and the hufband is named bat for 
conformity. 

And if a leafe be niade to a feme fole, and fhe taketh hufband^ 
and a recovery be had by default againfl them, they fhall have a 
quod ei deforceat by this ad. 

As to the fecond reafon> iheiaihe may be faid,.when the hafbaifd 
and wife are donees in frank-mariage, or joyntenants for life; 
for in tlK.fe cafes the hufband siay difpofe of the land^ during^ 
his life. 

And as to the lail reafon, this ftatute intended to give to the te-^ 
nants for life a prcfcr.t remedy to relieve themfelvcs, as in this cafe 
the hufband and wiie may during the life of the hufband ; for it i» 
agreed, that after the death of the hufband the wife (hall have a 
quod ei deforceat • 

But if the recovery be had by the agreement of the hufl>and, 
then he can never bring 2^ quod ei deforceat. 

(3) Amitiat dctim, &c.J This flatuie doth alfo extend td courts 
that be Hot of record, as the court baron, z^ in a writ of right in » 
court baron, &c. 

(4) Per defnitam,] If A. and B. be feifed of lands, and to the 
heires of A. a recovery is had againft them by default, A. fhall 
have a writ of right of his moity, and F. a quod ei deforceat upon 
this flatute, and wheA they recover they fhall be joyntenants 
again. 

* Two coparceners in taile lofe by default, they fhall joync in » 
quod ei dtforceat^ yet the default of the one is not the default 6f the 
other : ^ but if tenant in taile lofe by default, &c. and die, the ifTue 
in taile (hall not have a quod ei dfforctat but a formedon in the 
defcender. 

^ A departure in deipight of the court (unleffe it be in a writ 
of right after the mife joyned) is holden to be within this ad, for 
he makes default in that cafe when he is demaonded ; bat upon a 
nihil dicitt no quod ei deforceat doth lie. 

^ A tenant for term of life makes default in a fr/rcife, where^ 
tipon he in the reverfion is received and plead to ifTue, and it is 
found againft the tenant by receit» and judgement is given f6r tbe 

dcmandaaij 






■Gap. 4. 



Weftm. fecond. 



3|i 



demandant, the tenant Ihall have a quod ei deforceat, for ^Xhtil 
there is a verdift given, yet the judgement is given upon th© 
default. 

But in an alHfe^ and in an a(5Hon of wafle, although the tenant 
'make default, yet there is a verdid given, and upon that verdidk- 
the judgement is given in both cafes, and therefore there no quod 
ei deforciat doth lie within this a6L 

A woman brings a writ of dower again ft tenant for life, and 
recover by default, the tenant brings a quod ei de/orceat, and re- 
cover by default, the tenant in dower fhall h^iVt 2l /quod ei de/brceat 
by this flatuie : and fo note a quod ei deforceat upon a quod ei de-^ 
forceat. 

, \f the tenant for life in a pracipi vowch, and the vowchee will 
not appeare, by reafon whereof the tenant lofeth by default, 
ie (hall have ?L,quod ei deforceat by this adl, albeit the judgement is 
not given -for th? proper default of the tenant, for this ftatute iaith, 
per defaltam generally, and not per defaltam fuam, 

( 5 ) Cum ad hoc per^ventumfuerity quod tenens necejjfe hahet tfiendert 
JUS Juum, ndn poJfunJt. iffi fine hiis ad quod fpedat renjerjio dt jure re^ 
Jpondere : et ideo concedatur eb quod <vocettt ad nuarrani* fecundum te^ 
norem brenjts ac Ji effent tenentes in , priori hrenji^ Warrant* babeant^'\ 
For the better underilanding whereof the forme and order of the 
entry of the record and pleading (a window which letteth in light 
to manycafes) is herein to be known, which is,^hat in the quod ei 
de/orceat, the demandant count that he or fhe was feifed of the land 
for terme of life, or in taik, without (hewing of whofe Icafe or 
gift,, for that the a£lion is brought of his owne pofleffiott, and al- 
iedgeth the efples in himfelfe, and that the defendant hath deforced 
him without making oi any mention of the record. And then the 
tenant may defend the right of the demandant, &c and either 
ftiew how he recovered againft the ^lemandant by formedon or 
other reall adlion, and in the purclofe of his plea (hall fay, that 
ipje par at us eft ad manuienendum jus et titulum fuum pradiiT per do-- 
num pradiii\l^c, unde petit judicium, whereby the defendant in the 
quod ei deforceat is become ador, and in effe6l reviveth the former 
adlion, and the demandant in the quod ei deforceat is become ia 
manner -of a tenant to the former a^ftion, and may vowch as if he 
were tenant xo the former adion, becaufe if he hath but an cftate 
for life, it is not fafe for him to pleade in chiefe, but to vowch him 
in the reverfioti, therefore he can vowch no other, but him in the 
reverfion ; or if the defendant notwithftanding upon. the title of 
the former recovery plead fome other barre, then the demandant 
in the quod ei deforceat (hall not yowch at all, becaufe the former 
adion is not revived. And if the defendant plead the former re- 
covery, the demandant may traverfe the title, or plead any thing ki 
barre of the title. 

(6) ^od tenens neceffe hahet.'] It is not of neceffity that the de- 
fendant in the writ of quod ei deforceat, doe plead the former re- 
covery, but (as hath been faid) he may plead any other barre, 

(7) l^on pojjiint ipfifine hiis, &c.] ^^j thefe words the demandant 
in the quod ei deforceat after the recovery pleaded cannot vowch 
any other but him in the reverfion. 

(8) Concedatur iis quod 'vocent ad ^warrantum, ^c, ac Ji ejfent /«- 
4sentes in priori 6rev:.] Upon thefe words, two conclufions arc to be 
r^bferved. 

D d J Firft, 



i3£.r*vowchct 
2U6. ■ " 



F.N^B. tje.b. 



49 E. 3. 47. 
10 £. 4. 2. 
F.N.B. is6.d. 

9 E. 3. 22* 

41 E. 3. 30. 
48E. 3. 8. 
2£. 4. XI* 



[ 3S2 ] 



9E. 3.22. 

33 £. 3. Coant 
PI. de vowch. 
loi. 33 H. 6. 
46. Lib. II. 
fol. 62. D. Fof« 
ters cai'e. 



352 



Weftm. fecond. 



Cap. 4* 



i8b. 41 E. 3. 
30. 44 E. 3. 4"^- 
li. II. ubi lup. 



50E. 3. 25. 
xoH. 7. 10. 



10 H. 7. 29. t* 

9£. 3. 22. 

41 E. 3. 8. 30^ 
50E. 3. 25. 
F.N.g. i5S.f. 



Sec the Statute 
of Marlb. c. 16. 



C353] 

See before cap. i, 
Formedon* 



Rfgift. 171. 



Firfl, that alfecit the demandant in the quod ei deforceat after, the 
recovery pleaded cannot vowch, yet the quod ei deforceat may be 
mai' tenable. 

i>. condlyi if the recovery by default be in fuch an adlion whtre^ 
no vowcher doth lie, yet the quod ei deforceat is maintenable, and 
thefe words are to be intended, that fuch tenant fhall vowch which 
might have vowchcJ in the firft writ. 

And therefore if the judgement by default be \n sl /are facias 
brought upon a recovery or fine, or in a writ of entry, or in the 
quibui brought againft the diffeifor himfelfe, there licth no vowcher, 
and yet a quod ei dejorceat is given by this a6t upon fuch a recovery 
by default. And where the vowchee (hould not have his age in^ 
the former writ, hee fhall not have his age in this writ, for this writ 
is of the nature of the other. 

The tenant in a quod ei deforceat may vowch, &c. and fo both 
tenant and demandant (as hath been faid) may vwvch in this a6l>. 
feeing the .ftatute doth give a vowcher, by confequence he fhall re* 
cover in value. 

But note this adl doth give but one vowcher, and therefore the: 
vowchee fhall not vowch over, and fir William Herle faid, that 
they were fn^es gents queux fieront ceftftatut, 

(9) Cum cportit eos peter e tcnementa per.defaltam amiJ/dJ] Here- 
upon it is holden, that he that loll by default may have a quod ei 
deforceat againfl .the alienee of the recoveror, becaufe the words 
of the flatute are indefinite ; and unleffe the writ did lie againfl 
the alienee, the demandant could not have the effcd of his fuit« 
^viz. the reftitution of the land. 

See the firfl part of the Inflitutei, fe6l. 674, 675. 

(10) Cum aliqitando contingat,'\ By the purview of this (tatote^ 
if the wife having no right to be endowed, bring a writ of dower 
againll the gardien in chivalry, and by favour the gardein in chi- 
valry doe yecld dower, or make default, or plead faintly, by 
means whereot the wife recovereth her dower in prejudice of the 
heire, the heire after he commeth to his full age ihall have a writ 
of mordaunc' againfl the wife, as he might have againfl any other 
deforceour. 

(11) Practpe A. quodjuftey &c.] Here the forme of the writ of 
quod ei deforceat for tenant in dower is fet down, and it is fo calledj^ 
bf caufe of thefe words in the writ, quod ei deforceat^ and feeing the 
forme of the writ is here exprcfTed, the flatute that giveth the writ 
needs not to be recited, as before hath been faid. 

Note in none of thefe writs it is faid injujte deforceat (as com- 
monly in writs it is) becaufe this ad giveth ihc forme, and injujie 
is not in the flatute. 

(12) ^cd mulier jus ncn hahct in doteJ] Note, this is a good 
barrc in a quod ei deforceat, 

(13) Non kahuit aliquod recuperare quam per breve de reBoy quod 
eis ccmpetere non potuit qui de in: ro jure com ^ei ere non potucrunt 'veluti 
ieneniet ad terminum vita vel liberum maniagium, mel perjeodum iaH^. 

- hatum^ in qui! us cafebus fal<vatur reverjio,'] Upon tlicle words foure 
things are to be obferved, 

1 . Firfl, that none fliall have a writ of right, but he that hath a 
fec-fimple, here called merumjus, 

2. That tenants in taile cannot have a w/it of right. 
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3. Tiffs IS an expofition of the firil chapter of this parliament, 
that thercrby the eftate taile is of an eftate in fee*/imple become 
a divided and particular ellate, whereupon th^ reyerfion in fee is 
expectant. 

4, Fourthly, albeit tenant by the curtefie be pot expreffely Regift.i;!.^. 
named in tliefe former writs, yet is he within the mifchiefe an^ 

purview of this ilatute, for he is tejiens ad termni^m vitie. 



CAP. V. 



f^UM de advoiationtbus eccle/iarum 
mnfint niji tria brevia originalia 
videlicet breve de reSfOy et duo de pof- 
Jejjione^ fciz ultima prafentationis^ 
et quare imp edit ( i ), et hucufq\ tiji^ 
tatum fuerit in regna^ quod cum alt' 
quis jus prafentandi non habe7i$ (4) 
prajentaverit (3) ad aliquam eccle- 
ftam (5), cujui prafentatus fit admif- 
jus (6), ipl'e qui verus ejl patronus 
per nullum aliud breve recuperate 
fotuit advocationem juam (2)| quam 
per breve de reSlo (7) quod habet 
terminare per duellu?n^ vel per mag' 
nam afjtfajn^ per quod haredes infra 
set at em exifientes per fraudem et neg^ 
ligentiam cuflodum^ hteredes etiam five 
major esy five minor es per negUgentiam 
vel fraudem tenentium per legem An- 
gliay vel mulierum tenentium in do- 
tem^ vel alio modo ad ter- 
f 354 3 minum vita^ vel annorum^ 
vel per feodum talliatum^^ 
multotiens exharedationem patiebantur 
de advocationibus illisy vel ad minus 
(quod eis melius fuit) ponebantur ad 
breve de reSfo^ et in cafu omnino ex^ 
haredati fuerunt hucufque: Jiatutum 
ejl quod hujufmodi prafentationes (8) 
nonfint hujufmodi reSfis b^redibus (9), 
aut illis ad quos pofi mortem aliquorum^ 
hujufmodi (11) advocaiicnes reverti 
debent ( lo) itapreejudicialesy quin quo^ 
tiefcunque aliqu^ jus non kabensy tem^ 
pore hujufmodi cuflodiarum prafenia^ ' 
verity vel tempore tenentium in dote^ 
per le^em Angiia^ vel alio modo^ ad ter* 
minum vita^ vel annoy urn {^12) ^ vel 

per 



TyHEREAS of advowfons of 
churches there be but three 
original writs, that is to fay, one 
writ of . right, and two of poffeflion, 
which be darrein prefentment, and 
quare impedit; and hitherto it hath 
been ufed in the realm, that when any 
having no right to prefent, had pre- 
fented to any church, whofe clerk was 
admitted, he that was very patron 
could not recover his advowfon, but 
only by a writ of right, which fhould 
be tried by battail or by great affife, 
whereby heirs within age, by fraud, 
or elfe by negligence of their wardens, 
and heirs both of great and mean 
eftate, by negligence or fraud of te- 
nants by the courtefie, women tenants 
in dower, or otherwife, for term of 
life, or for years, or in fee-tail, were 
many times difherited of their ad vow* 
fons, or at leaft (which was the better 
for them) were driven To their writ of 
right, in which cafe hitherto they were 
utterly difmherited; it is provided, 
that fuch prefentments {hall not be fo 
prejudicial to the right heirs, or to 
them Unto whom fuch advowfons 
ought to revert after the death of any 
perfons : for as often as any, having no 
right, doth prefent during the time 
that fuch heirs are in ward,. or during 
the eitates of tenants in dower j by the 
courtefie, or otherwife for term of iife, 
or of years, or in tail; at the next 
avoidance, when the heir is come to 
full age, or when after the death of 
the tenants before named the ad?ow- 
Dd.4 '\{0t 
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per feodum tall! at urn (13), inproxlma 
vacatione^ pojiquam hares ad utatem 
fervenerit (14), vel advocatio poft 
mortem tenentium in forma pradiSIa ad 
hicredem plena atatis exijientem re- 
vertetur^ habeat eandem affionem et 
recuperationem per breve de advoca^ 
iione pojfefforium (15), qualem haberet 
vltimus antecejfor (16) hujufmodi ha- 
redis plenam habens atatem^ in ultima 
vacatione tempor* fuo accidente ante 
mortem fuam^ vel antequam dimij^ 
faHafuerit ad t.rminum vel adfeoaum 
ialliatum ( 1 7 ), «/ fradi5ium eft. Hoc 
idem obfervetur de prafentationibus 
JaSiis ad ecclefiai de hareaitate uxorum 
(18), tempore quo fuerunt fub pot eft ate 
virorumjuo'um, quibus per iftudfta- 
iutum fubveniatur^ per remedlum fu^ 
f radi£fum . Fir is etiam religiofts (19)1 
^pifopis, archidiaconisy reSioribus eccle^ 
ftaruuiy et a His peyfonis ecclefialUcis per 
iftud idem ftatutumfubveniatur : ft ali- 
quis jus prafentandi non habens pra^ 
Je>.taverit ad eccleftas domus five pra^ 
latiay dignitati aut perfonatui fpeSljn^ 
its^ tempore quo vacaverint pralutia^ 
digr.itatesy aut perfoKatus btijujmodi, 
A'ec tamen it a large intelligatur ftud 
ftatutu /., quod ferfona:^ ad quorum re^ 
medium ft at i.tum ifiud eji editum^ ha^ 
heant recuperare julradi^um^ diceKtcs 
quod cuftodi'iy tenentes in dotiniy per 
iegim Anglia^ vel alias ad terrfiinuTn 
vit/tyVel annorim^ 'vel viri fidie de^ 
fender int (20) placitum per iffQ^-i vel 
contra iffo. motum^ quia judicia in 
curia regis reddita {^2i\ per ijiud Jla^ 
iutum non cdKihilentur^fedftet judicium 
ill fuo roboicy' quoujque per judicium 
curia regis tanquamerroneum (ft error 

inveniatur) adnulletur^ vel 
[ 355 ] afffa uhima prafentaiionis^ 

vel inquifiiio per quare iin- 
pedit ft tranficrit per atiinSlanij vel 
per (ertifcationc7n adnulUttir', qua 
gratis conccdatur^ Et de catero una 
Jormq plac standi in brevibus ultima 
frafeniationisy et quare impedit, inter 
juftifiarios obfervetur^ quoad hoc^ quod 

f I pars 



Cap. 5; 

fon (hall revert unto the heir being of 
full age, he fhall have fuch action by- 
w^rit of advowfon poflefTorie, as the 
laft anceftor of iuch an heir fliould 
have had at the laft avoidance hap- 
pening in his time, being of full age 
before his death, or before the demife. 
was made for term of life, or in fee- 
tail, as before is faid. The (ame ihaH 
be obferved in prefentments made 
unto churches, being of the inherir 
tance of wives, what time they {hall 
be under the powcr-of their hufbands,^ 
which muft be aided by this eftatute 
by the remedy aforcfaid. Alfo reli- 
gious men, as bifliops, archdeacons, 
paifons of churches, and other fpiri- 
tual men, (hall be aided by this efta- 
tute, in cafe any having no right ta 
pr^fent do prcfent unto churches^ 
belonging to prelacies, fpiritual dig- 
nities, parfo^iages, or to houfes of re- 
ligion, Vvhat tirnt: fuch houfes, pre- 
lacies, fpiritual dignities, or parfonagea 
be vacant. Neither (hall this ad be 
fo largely underftanden, that fuch per- 
fons, for whofe remedy this ftatute 
was ordained, fhall have the recovery 
aforefaid, furmifmg that guardians of 
heirs, tenants in tail, bv the courtelie, 
tenants in dower, for term of life, or 
for years, or huftjands, faintly have 
defended pleas nioved by them, or 
againll them j becaufc the judgements 
given in the king's courts Ihall not be 
adnulled by thii> ftatute, the judge- 
ment ftiah fland ia-bib force, untU it 
be reverfed in the court of the king as 
erroneous, if errour be found ; or by 
aflife of darrein pyefentment^ or by 
enqueft by a writ of quare impedit^ if 
it bepafTed, or be adnulled by attaint^ 
or certification, which fhall be freely 
granted. And from henceforth one 
form of pleading ihall be obfervec^ 
among juftices in writs of darrein pre- 
fentment and quare impedit, in this 
refpeft, if the defendant alledgeth 
plenarty of the church of his own pre- 
ientation, the plea Ihal] not fail by rea- 

fon 
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^pars tea exciptat depUnitudine eccle- 
Jia perfuam propriam prajentationemj 
non propter illamplenitudinem remaneat 
hquela^ dumrmdo breve (22) infra tern- 
pus femjire (23) impetretur^ quan- 
quam infra tempm ftmej}re prafenta^ 
iionemfuam recuperare non pojjit, Et 
cum aliquando inter plures clamantes 
^dvocationem alicujus ecclejia paxfue^ 
ritforrnata inter partes^ et irrotulata 
coram jufticiar lis in rotulo^ vel in fine 
Jub hacforma^ quod unus primo prafen- 
7^/(24), et infequente vacatione alius ^ 
et in teriia tertius^ et fie de pluribus^ 
4 ' fi plures fint. Et cum unus prafnta- 
verity et habueritfuam prajentationentj 
quam habere debet per form im conven- 
tidnis illius^ et*in proximo vacatione 
fmpediatur il/e ad quem fpeSiat fequens 
frafentatio per aliquem qui fuit pars 
illius conventionisy vel loco ejus : fa- 
tutum eji quod de catero non habeat hu- 
jufmodi impeditus neceffe perquirere 
breve de quare impedityjed habeat re^ 
^urfum ad rotulum^ vel adfinem, Et 
B in rotuloy vel in fine comperta fuerit 
, fradi^T paxy vel convention mandetur 
vicecomitiy quod fcire faciat parti im^ 
fedientiy quod fit ad aliquem brevem 
diem c ontinent em fp actum xv. dierumj 
vel triu7n feptimanarumyfecundum quod 
locus eft propinquus vel remotus ojlenf 
(fi quid fiat dicer e) quare fie impedi^ 
tus talem prafentationem fuam habere^ 
non debeat. pt fi non venerity vel 
forte venerity et nihil Jci:it dicerey quare 
fie impeditus prafentationem fuam ha- 
bere non debeat ratione alicujus fa^i 
prfi paccmfaSiamy vel irrotulataniy vel 
chirographatamy recuperet prafenta^ 
iionemfuam cum damnis fuis. Et cum 
contingat quod pojl mortem antecefforis 
fuiy qui ad aliquam ecclefiam prajenta- 
vit perfonaniy ajfignata fuerit ilia ad" 
^ocatio in dotem alicujus muUerisy Vel 
tenenti per legem Angliay et tenentes in 
■ dotemy vel tenentes per legem Anglia 
praf.ntaverinty et verus hares poJl 
mortem hujufmodi tenentium per legem 
4nglia^ vel in dotem^ impediatur pra^ 

fentare^ 



fon of the plenarty; fo that the writ 
be purchafed within fix months, 
though he cannot recover his prefen- 
tation within th^^r fix months. And 
fometimes. When an agreement is 
made between many claiming one 
advowfon, andinrolled before thejuf- 
tices in the roll^ or by fine, in this 
form, that one fhall -prefent the firft 
time, and at the next avoidance ano« 
ther, and the third time another; and 
fo of many, in cafe there be many. 
And when one hath prefented, and 
had his prefentation, which he ought 
to have according to the form of their 
agreement and fine, and at the next 
avoidance he to whom the fecond 
prefentation belongeth, is difturbed 
by any that was party to the faid fine, 
or by fome other in his ftead; it is 
provided, that from henceforth they 
that be fo didurbed fhall have no need 
to fue a quare impedit, but fhall re- 
fort to the roll or fine; and if the 
faid concord or agreement be found 
in th€ roll or fine, then the fhcriiF 
fhall be commanded, that he give 
knowledge unto the difturber, that 
he be ready at fome fhort day, con- 
taining the fpace of fifteen days, or 
three weeks (as the place happeneth 
to be near or far) for to fhew if he - 
can allcdge any thing, wherefore the 
party that is difturbed ought not to 
preient : and if he come not, or per- 
ad venture doth come, and can alledge 
nothing to bar the party of his pre- 
fentation, by reafon of any deed made 
or written fince the fine was made 
or inrplled, he fhall recover his pre- 
fentation with his damages. And 
where it chariceth that after the death 
of the anceftor of him that prefented 
his clerk unto a church, the fame ad- 
vowfon is affigned in dower to any 
woman, or to tenant by the curtefic, 
which do prefent, and after the deatn 
of fuch tenants the very heir is dif- 
turbed to prefent when the church is 
void, it is provided, that from hence- 
forth 
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fentare^ cum ecclefia vacaverit : provi- 
fum eftt qucd de catero Jit in eU^lione 
impediti'i utrum * perquirere velit per 
breve de quare irnpedit^ vel ultima 
f rtcf entail ni 5 (25). Hoc etiafn de 
co'iero ohfcrvetur tie ad^'ocatio?iibus di^ 
ttiijfts ad terminum vita^ vel anncrum^ 
vel adjcodum taliiatum, Et de ccetcro 
in brevibus ultima prcrfentationis^ et 
quare impedit adjudicentur dampna^ 
videlicet^ ft tempus Jemcjire traujierit 
per impedimentum alicujusy ita quod 
epifcopus ecclefiam confer at (28), et 
verus patronns ea vice prafentationem 
fuam amittat^ adjudicentur dampna 
C26) ad valorem eccLfia (ig) de duo- 
bus annis. Et ft tempus Jeme/Ire (27) 
tion tranfierit^ fed difrat'ionetur prcc- 
fentaiio infra tempus pradidium^ tunc 
adjudicentur damna ad valorem mcdie- 
iatis cede fa per unum annum, Eifi 
impeditor ( 30) nihil haleat^ unde rcjii- 
iuere pojjit damna^ in cafu quando epih 
copus ccnfert ecclefia per Lpfum tempo- 
risj puntatur per prijonam duorum an- 
norum. Et ft advocatio dfrationetur 
infra tempus femflre^ puniatur tamm 
impeditor per prfonam dimidii anni, 
Et de catero concedantur brevia de 
capellis^ prabendis^ vicariisj hofpitali- 
bus J abbatiis^ prioratibus^ et aliis domi- 
bus qua j'unt de advccaiionibus alio^ 
rum^ qua prius concedi non confueve- 
runt(2^). Et cum per breve (32) 
indie avit {23) r impeaitur reSlor ali- 
cujus ecclefia^ ad petettd' decimas (34) 
in vicifta parochia^ habeat patronus 
re£fori ftc impedit' breve ad petendum 
advocationem decimarum petitarum. 
Et cum dijrctionatum fuerit^ procedat 
poflmodumplacitum in curia chrijiiani^ 
talis ^ quatcnus difrationatum fuerit in 
curia regis (33). Cum advocatio de- 
fccndat participibus^ licet unus bispra- 
fentci^ et ufurpet fuper coharedem^ non 
propter hoc exclufus fit ille in toto qui 
fciit negligens^ fed alias habeat turnum 
fuum p rafentandiy cum acciderit(2S ) • 



forth it (hall be in the cicftion of th© 
party di ft urbcd, whether he will fue a 
writ of quare impedit^ or of darreir\ 
prcfentment. The fame fliall be ob- 
ferved in advowfons demifed for term 
of life, or years, or in fee-lail. And 
from henceforth in writs of quare 
impedit and darrein prefentment, da- 
mages {hall be awarded, that is to 
v/it, if the time of fix months pafs by 
the diliurbance of any, fo that th« 
bifhop do confer to the church, and 
tlie very patron lofeth his prefentation 
for that time, damages fhall be 
awarded for two years value of the 
church. And if the fix months be 
not pafled, but the prefentmeat be 
deraigncd within the laid time, then 
damages fhall be awarded to the half 
j'car's value of the church ; and if the 
diilurber have not whereof he may 
recompenfc damages, in cafe where 
the biftiop conferreth by lapfe of time,^ 
he lb all be punifhed by two years 
imprifonn »cnt ; and if the advowfon be 
deraigned within the half year, yet 
the difturber fhall be punifhed by 
the imprifonment of half a year- And 
from henceforth writs fhall be granted 
for chapels, prebends, vicarages, hof^ 
pitals, abbeys, priories, and other 
houfcs which be of the advowfons of 
other men, that have not been ufed to 
be granted before. And when the 
parfon of any church is difturbed tQ 
demand tythes in the next parifh by a 
writ of indicavit, the patron of the 
parfon fo difturbed, fhall have a writ 
to demand the advowfon of the tythes 
being in demand ; and when it is de- 
raigned, then fhall the plea pafs in the 
court chriftian, as far forth as it is de- 
raigned in the king's court. When 
an advowfon defcendeth unto parcen- 
ers, though one prefent twice, and 
ufurpeth upon his coheir, yet he that 
was negligent fhall not be clearly 
barred, but another time fhall have 
his turn to prefent when it falleth. 



(13 Rep. 6. 1 Roll. 151. 156, 157, 15S. 211. 462. St, 7 Ann. c. 18. Raft., lox. 144. 496. 
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(l) C«« de ad*voc<itiomhus ecclefiarum nynjlnt nijitria hre*via origin 
maliat *viz. bre've de re8oy et duo de poffijjione^ fc'tl. ultimte prafenta" 
tionis et quare imfedit,] An aflife of darrein prefentment no man can 
have, without alledging a prefentment in his own time. 

A writ of right of advowfon a purchafer cannot have, without Brit. c.94. M^ 

alledging a prel'entation in his own time, but a quare impedit 2l ass* B^^'^'^- 

purcSd'er may have, and alledge a prefentation in him, from whom j^^' ^"* ^'*^*> 

ic purchafed the fame; and to that end faith Britton was the j'i^iVj^'^* 

quare impedit provided for remedy of fuch purchasers, but the Clan. lib. 6. ca. 

Cuare impedit is more ancient than the time of E. i. as'appeareth 17- i'- i3« cap. 

y Glanvile. 20, 21. 
In 8 E. I. it appeareth qiiodfunt tria bre<uia de ad^occatione placi- [ 357 3 

^ahiliay breie de redo, quare irnpedit^ et uUimes prafentationis-y but Tr.SE. iRot. 

yet the originall writs of dower and ccfiavii, &c. do lye of an ad- p^'^°""^^^se« 

Vovvion, aiid ib dcth the judiciall writ oifcire facias, ^^1^ 24.7^' °* 

(2) Et hucujque ufitatumfuerit in re^no^ quod cum aliquis jus pra- Fleta,li. 5.C. 17. 
fentandi ncn habens prajcnta'verit ad altquam ecclejtamy cujus prafentU" 7 E, 3. 27. 43 E. 
f us fit admifjusy ipfe qui ^erus eft patrontu^ per nullum aliud breve recu- 3- ^ 5* /4 E* ^ 
per are potuit ad'vocaiicnemfuam, qua per breve de re^o,] For thefe ^^"^^ **"?• i7*» 
words, advocation prafentatio^ eccUfia, l^c, whereof they are orthelnftitutef 
derived, and the feverall forts of them fee the firll part of the i^Ct. 10. x8<^ ^^* 
inftitutes, 184.643,644, 

(3) Prafentaverit,'\ By the order of the common law, if one had 645*646,6+7, 
prefented to a church whereunto he had no right, and the bifliop ^^^\ 

had admitted and inftituted his clerk, this incumbent could not be 55*J'\^*^°; 5°- 

removed for divers reafons. Brortt "reicnt. 

Firft, for that he came into the church by a judiciall aft from the aVc^life 46. 

bilhop (who the law intended,/rtt/^/// arcbivisy to do right) the 6 E. 3 38, 39. 

incumbent could not be removed, neither by writ of right of ad- -^^^ thofirft part 

vowfon, nor ainfe of darrein prefentment, nor quare impedit, onely the feft^^lg^'^"^^^ 

patron (hould recover his advowfon in a writ of right of advovvfon, ^ " j,' 
\vhich by the ufurpation was develled from him. 

Secondly, that by ihe co.mmon law in every town and parifh there 2. 

ought to be perfona idonea, and this appeareth by the words of the 
writ oi quare impedit, ^c. quod permittat prafentare idonea perfon*, l^c. 

And when the bilhop had admitted him able, whicli implyed that Rcg'.ft. F.^.B. 

he was idonea perfona, then the law had his final! intention, vi%, that 36. 
the church Ihould be fuHiciently provided for, and then the church 
was faid to be plena et confulta. 

Thirdly, that the incumbent having curam animarum might the 3. 

more eifedlually and peaceably intend fo great charge, the common Braa. li.4. fo. 
law provided, that after inftitution he (hould not be fubjedl to any *44- 35 E» i- 

all 

and ' 

eftatc; wherein yo« may (as often it hath been) obfcrvc what in' 5^- irEr37 

conveniences ^i'^ •*"?• ' S^. 
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44 F. 3. 21. convcnriences follow, when the right inflitution of the common law 
35 H. 6. 64. is not obferved. 

Lib. 6. fol. 5. By this yNor^,^ pr/e/cntaverit, it appcareih that no plenarty doth 

Bohvcis cafe. put the patron that hath title to preient, out of pofleffion, but onely 
17 E. 3. 64. b. plenarty by prefentation; but plenarty by collation doth put him 

that had right to collate out of pofl'eflion. 
50E. 3. 14. b, (4) Pari jure et ratione jus prtrfcniandi non hahcns.^ If tenant for 

yeers, or gardein in chivalry bring a quare impcdit, although the 
defendant hath a writ to the biQiop againil the termor or gardein, 
and his clerk is admitted, inflituted and indufied, notwith(lan>iing 
the tenant of the free-hoid of the advowfon is not put out of 
pofieUion. Note a diverlity between a meer ufurpation, and him 
that comes in by courfe of law. 

( 5 ) Ad ecclejiam, ] This is intended of a church prcfentati ve. 

(6) Cujus prajentatus fit admiffus. Albeit that admijjks in his 
proper fenfe is, when the bifhop upon examination findeth hint 
able (that is) idonea per/ona, yet here it is taken for inllitution; for 
here is implyed adeandem ecclefiam, and therefore ofneceffity it muft 

f 358 ] be here taken for inflitution, and the rather, for that before in(li- 
tution the rightfull patron is not put out of pofTeffion. And it is- 
to be obferved, that by the inftitution the church, as to all common- 
perfons, is plena et ccn/ulta as to the fpiritualty, that is to fay, the 
33 H. 6. 13. Bof- c'^^ o^ ^ouls : for when the bifliop doth inftitute him, he faith, /«- 
weJscaJcubi (up. fiituo te ad tale heneficium^ £t habere curam animarum^ et accipe curam 
ri.-Com.fo. 52s. tuam et meam; but before indudlion the parfon hath not the tempo- 
hb. 4.^ lo. 79. xalt'ies belonging to his redory. 
i^r-r * ^•^* i^iit the church is not full againft the kin^ before indudion, be- 

Giles cafe lib.o. caUiC m the kings cafe plenarty is to be intended of a full ancjl. 
fol. 132. ' compleat plenarty, afweli to the temporal ties as to the fpiritualty. 

Holts cafe. Noia, {)refent admiflions and inlVitutions, d:c. arc the life ofadvow- 

F m'r ^^t' ^' ^^"'' ' ^"^ therefore if patrons fufpcft th it the rcgiller of the 
a Ha it iu. ^i^^^P ^^'^ ^^ negligent in keeping of them, he may have a rrr- 
4. 20. 14 H. 6 * tiorari to the bifliop, to certifie them into the chancery* 
a-i. iH. 7. 19. And if tl>€re be an uiurpation upon the king by a compleat plc- 
10 H. 7. 15. narty, the king cannot preient to the church, before he hath removed 
'5 ^* 3- c»P- 3* the incumbent by. quare impedit, left contentions might grow in the 
l^H. A^c"?.!.' church between the feverall claimcrs of the benefice, to the diftarb- 
F.n'.B.36. Ic. ance or hindrance of divine fervice, and this was by Jthc common 
J43. &r 34. k. law. 

21 E. 4^ 34. £{ut in that cafe the king is onely put out of pofleffion, as to the 

V^ H 6 2-^* bringing of an a6Hon, but the inheritance of the advowfon is not 
38 E. ^ s/o. levelled out of him : fee in the fourth part of the fnftitutes, cap. 
* Pakh.24 ■-• 3- Ireland; when an * incumbent is made a bifliop, either in £ngland 
Coram Rl/j3 or Ireland, &c. who fhall prefent. 

Cornub.Tv. ^^) i^iam per hre^je de rec7o,] This is to be underftood -where 

j,^/,'^'jj;.j. ""^ the patron thit had a fee fimple, and that he or fome of his ancef* 
7- E. 3.4*-/ '21 tors hai prefented: but if the patron claimed the fee-fimple of Uie 
l*.3.4':. 41K.3. advowfon by purchafe, and had never prefented, there he could 
t^. 4^'»f • > >7- liave no writ of right of advowfon, but before this fiatutc had loft 
^I'v Tfr^^'y the advo\vfon. And likewife if tenant in tail, or tenant for life had 
t^^n'l':Q7^^^^ fuHcrcd any ufurpation, they had been remedileffe by the common 
.15 i. »3. 15. law, becaufe they could have no writ of right. 
43 All. 21 If a bifliop, abbot or prior, &c. purchafe anadvowfoDi and fufFcr 

5 E. 3^. Co. 5in ufurpation before they prefent, they and their fucccflbrs are bar- 

1 N B. 31.. j.^.j 1'^^ g^.^ unlefl'e bv force of this ad the ufurpation be avoided 
;; K. 3- 5o. F' a 2^^ars init>rd2t. 
.:.^ h\^ 40. Thejrcfons 



Cap# 5. Weftm. fecond. 35^ 

Therefore in perufing over the feverall branches of this flatute» 
it (hall appear what cafes be remedied by this adl, and what remain 
at the common law. 

Per quod haredes infra atatem exljtentes per fraudem et neglt-' 
gcntiam cuftodum^haredes etiamftve major ei five minor e s pernegli" 
gentiam'i v el fraudemtener.tium per legem Anglia^ vel mulierum te^ 
nentium in dotem^vel alio modo ad terminum vita^ vel annorum-^ vel 
per feodum talliatutn multotiem exharedationem patiebantur de ad" 
vocationihm illis^ vel ad minus (quodeis melius fuit).ponebantur ad 
breve de reSio^ et in cafu omnino exharedati fuerunt hu<!ufq'y i^c» 

Here is the preamble containing the mifchief, let us therefore 
perufe the words of the a£l. 

(8) Statutum eft quod huju/modi priefentationesJ] The preamble 44^«3»*i»li^ 
extendeth onely to heirs in wdirA, per fraudem et negligentiam cufto^ "' j • 33- 
dum, ^f. and the words of the body of the aft are, quod hujufmodi , Yov^^%*^k 
frafentationesy fuch prefentations ; but thefe words are to be ex- Hujufmodi, fee 
pounded^ fuch prefentations that be in the fame mifchief: and there- ca. 4. & circum* 
fore this ad extends to heirs of advowfons, though they be out of 0>«^eagatis, 
ward. 

(9) Re3is baredihus.'] This aft relieveth onely infants that have 35 H. 6. 64. 
advovvfons by defcent; for if an infant have an advowfon by 
purchafe, he remaineth at the common law, and is not remedied by 

this aft. 

And this being a law that fupprefleth wrong, and advanccth F 350 1 

right, doth binde the king, though he be not named in the 35R.6. ubifvp* 

aft. Lib. 21. fo. 71. 

(10) Jut Hits adquos poft mortem all quorum hujufmodi advocatUnes ^^S^- Colledgc 
re'uerti debentJ\ Nota [Hits'] hoc eft Hits haredibus, to thofe heirs that 

have the reverfion of the advowfon by defcent; for the preamble P- <=<*">• 5^. 
faith, haredes etiamfi've majores^fi've minores, t^c. And the perclofe of '•"•"• 3 '• g* 
this branch is, qualem haberet iiltimus antecejfor hujufmodi ha;redis, k^c. ^^^'^^' ^'ff**°5* 
So as this ftatute doth help the heir of him in the reverfion, and ° « eg * ^4 . 
not the leifor himfelf, but the heir of him in the remainder is not 
within the purview of this aft. 

(11) Poft mortem aliquorum hujufmodi,^ That is, of tenant by the 
courtefie, tenant in dower, or otherwife for life, or for yeers, or in 
fee tail. 

(12) Pro iermino annorum.'] Tenant for term of half a yeer, or a 34 H. 6. 30. 
yeer, and grantee of the next avoidance are within the purview and 
meaning of this aft; tenant by flatute merchant, or ftaplo, or elegit^ 

are within the purview of this ilatute. 

(13) Vel feodum talliatumJ] Tenant in tail of a mannor, where- 8E. 2. Quarc 
unto an advowfon was appendant, and before this (latute an ef- impedit. rSy. ■ 
tranger ufurped, and then the ftatute ofdonis condit* and this aft is '^ ^- 3- iWd..67^ 
made, tenant in tail dyeth, and the mannor defcendeth to his iiTue ; 

yet the heir in tail hath no remedy, ' becaufe the advowfon was 
fevered by the ufurpation : and this aft extendeth not to ufurpations 
before this aft. 

But if tenant in tail fufFer an ufurpation after this aft, ifind dyeth, 8 E. a. ubi fu|)itu 
Ills iffue ftall have remedy by quare impedit within the purview, of 46 AiT. 4. 
this ftatute, 

(14) A' 



361 



Wcftm. fecond. 



dpi §i 



Bra£l. li. 4. To. 
»47. nu. 5. 
Flee. lib. 5. c. 14. 
Extr. fuppU 
pnelat negl. 3. 
A 4. de cone* 
praeb. ca. 5. &c. 
Cap. uni'co. § I. 
de jure patrona- 
Cus. Mich. 3.E. 
x.in banco 105. 
Stafford, prior 
de Lauda. 



Ante eoncilium Later anen/e nullum currehat tempus contra prafint antes ^ 
bat the bifhop was to provide one to ferve the cure in the meane 
time, and the patron m^ght prefent when he would. Britten fom 
225. a. calleth it the councell of Lyons in France, for the coancell 
of Lateran in Rome. This councell of Lateran was holden undei' 
pope Alexander the third, anno domini 1 179. 25 H. 2. But oor 
iapfe is not according to the times and peribns exprefled in thel 
canons ; for they do give foure moneths to a lay patron, and fix 
moneths to an ecclcfiallicall, &c. neither hath therein the king an)r 
fupreme title by them to conferre by Iapfe. And by the coancell^ 
tempus femejire is to be accounted per dies, et non per menfes anni : and 
therefore we hold, that the time and title to prefent by Iapfe, y&ptr 
Mich. 5.E.T.rot. legem Anglirr, occafioncd and eftablilhed it may be by reafon of the 
100. in banco faid gcnerall councclJ. See lib. 6. fol. 62. in Catcfbyes cafe. 
Lincoln. Nota. * i^ ^}^^ rcigne of Ed. 3. the clergy pretended that Iapfe Ihould 

incurre againfl the king, whereupon it was thus refolred and pnb- 
lifhed. Rex ad agnitionem 'veritatis,et adtollendum dubitationis fcrupu^ 
lum, quam quidem prarogativarum et jurlum coromt /ua, nefcii b^ert^ 
dicuntury omn* pair* 'vcluit nottti^y quod ah exordio nafcente ecclefia itt 
Anglia, Rcges Angli/e ad omnia eccUfiaftica bemfiaa qualitercunqm^ 
^vacantia, ad eorum collationem, ^cjpedantia, quandocunq; placeret tis, 
jurefuo regio prafentarunty Hcfuique prafentatiy i^c* admijjt fuenmt^ 
i^c, non obfiantibus aliquibus curriculis temporum,feu * confiitutioniimt 
de prafentationibus hujufmodi infra certu tempus fad* in contrariunt 

'^egift. 41. b. '^''' ^^* 
Nota per lapfum. But fee the Regifter, rex 'venerahili in Chrifto patri R. tptfcopee 
&c.eft fecundum London^ b^c. ^iafecundum legem et confuetudinem regni noftri Angiige, 
legem & confue- ipiJcopi,/eu alii diocefani ecckjiast feu alia benejicia de quorumcunque 
patronatu exiftunt, infra diocefariam fuam ^vacantia per lapfiim temporis 
antejex menfes a tempore <vacatioriis earundem tranfaSias conferre non 
debenty i^c. 

And albeit if the Iapfe were eftablifhcd by authority of fome aft 
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yet the writ may itxvt fecundum legem et confuetudinem Angli/e ,%& opr 
bookes doe warrant. 

It was well and gracioufly done of king James, in his generall 
pardon at his parliament holden in anno 21. of his reigne, he par- 
doned all titles and adtions of quare impedit, as his majefty had or 
might, by reafon of laps incurre above three yeares then pail. A 
neceflkry branch to be contained in every generall pardon. For 
we have known an iacumbent turned out of his benefice after 40 
yeares quiet poflcffion, by pretence of a laps upon the ftatate of 
21 H. 8. ca. 13. yet after fo long pofleilion omnia prar/umi dehent 
folenniter effe a&a. 

(24) Et cum aliquando inter plures clamantes ad*vocationem alicujus 
ecclefa pax fuerit formata inter partes quod unus primo prafentet, &c. J 
This claufe extendeth as well to ftrangers of bloud, as to copar* 
ccners that are privie in bloud, and if one of the parties or his 
heires, or any flranger ufurp in the turnc of another, the party 
wronged is not driven to his quare impedit % for fo it may be, that 
the quare impedit^ or affife of darren prefentment may faile, and yet 
he may have remedy by this branch of the aft, for albeit there be 
a plenarty by {\x moneths, yet the party may have d. fcire faciet^ 
upon the roll or fine, and therein recover the p^efcntatioa and 
daraagefi* ^ 

c«$) ^. 
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(25) Et cum contingaty l^c. utrum perquinre njelit bre've de quart 

impedity ^el ultimre prafentatknii. ] Upon this branch two condu fions F.N B. % i. g. I. 

are to be obferved. ^ ^*' b''' V l*b"* 

1. Firft, that the heire in reverfion is provided for in this cafe, ^^ ^^ ^^^ 
and not the kflbr himfdfe, for here it is faid, <verus hseres. Bri/.ca-. 62. fol. 

2. That albeit tenant by thecurtei^e, tenant in dower, tenant for 2244 

Jife or tenant in taile prcfeiucd lalh yet the heire, to whom the re- f '^i iib 5 c.ir. 
verfion falicth in poffefTion, (hall have by this branch an aiP.fe of ^^J^^^]'^^"' 
darren prefentment, albeit the heire or his ancefter did not imme- ^" ^" * '^* 
iliately prelent befoie. 

Et de catero in brevibus ultima pr^fentationis^ et quare iiH'^ 
pedit^ aujudicentur damna^ viz. Ji tempus fetrnjire tranfterit per • 

impedinu ntu alicujus^ ita qvcd epijcopus eccuftam contercty 
letverus patronus ea vice prtvfentationemjuam arntttat^ adjudicen'^ 
iur damna^ ad valorem ecclejia de duobus annis, 

(26) J^Ijudicentur damna,"] Before th^- making of this adl, the Lib. 5. f. 58, 59^ 
plaintife in a quare m^kciit recovered no damages, left any p ofit the Sppc< t's cafe, 
-patron fhouM take (hould favour of fjmony, which the common law ^'^- ^*, ^^' 5'* 
did fo deteft; and this is the caufe that the king in a quare impedii 14. p ^ quare 
recoverethno damages, becaufe he could recover rone by the com- imped. "54. 
mon law, and the king is not within the purview of this a6l, for the T^-.i.ps v i.ibld* 
cauffs fhewed in Boiwelscaie. iSi.3H.r.da- 

And forafmuch as no damages were in a quare impedit at the com- ^l^^%^\ co- 

mbn law, and this ad after the ftatu'^e cf Glocv.fter giveth damages ram rege&con# 

only, the plaintife (hatl recover no coils. cilio ad parlia- 

In a quare impedit againft a prior patron, and incumbent, the prior "^ ent. fol. 2. 

plead in barre, and the incumbent pleid the fame plea, whereupon '"^^'' ^^'"""» 

iffues are joyned, the prior dyeth, the iffue is found for the incumbent, cotum Wimon. 

he fhail not recover damages by this ad, for he cannot liave a writ pro tuftod, 

td the biftiop, and he continued iii pofieflion. hofpit. South. 

(27) Si tempus femcjlre.'] If upon the foundation ofacha^ntery 27 H. 6 10. 
the compofition be, that if the -p?>tron prefent ror within a moneth, 9 ^- 6- 3o- 3*- 
the ordinary (hall collate in a quare impedit brought for this chaun- '3 E- 4 3* 
tery, if the moneth be pr.ft, the plaintiff (hall recover damages 

for two yearcs within the equity or" this ftatute, for that the patron 

in this cafe lofeth the prelentation, although the words of the [ 363 ] 

ftatute be per tempus Jcmejlre. and this is per tempus menfa tantum, 

(28) Ita quod epifcopus ecclefiam conferat, &c.] Here conferat is to 11 fi.4 80. lib. 
be taken for legitime conferat. 9.fo.26. Strat, 

Albfit the bifhop hath not collated, yet if he hathy/^j ccnferendi, ^^^^^\^ 
the plaintife fhall, if he will, recover double damages wiihin the 
meaning of this ad. 

But albeit the fix moneths be paft, fo as the bifhop hath a jufl title J^ E* 35- q"^** 
to prefent by lapfe, yet if the church doth remaine void, the plain '"-'pc^^-^ii.' SQ^. 
tife at his perill m.ay pray a writ to the biflit p: but then ht-- fr.all fr!',\\ -V^n- 
not recover double damages but for halfe a yeare c%ily, becaufe in qbrft43. iiH. 
that cafe he (hyll recover his prefentation, 16 as it is in the plain- 4 40. 13 1^./?. ?. 
tifes eledion in that cafe, either to lofe his ^prefentation, and ^^y" 3- £'• i^- 
have doiable damages, or to have his prefentation, and fingle ^ E^- Hi« 
damages. 

The plaintife in a quare impedit Tiher appearance was non-f(iit, 27E.3.d«ma2ei 
• whereupon the court awarded a writ to the bilhop fox the defend- 10$. 
ftnt, and a writ to the fcerife to enquire when the church became 

JI.Jnst. E e vgld> 
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void, the yearly value thereof, and whether the charch were full, &c. 
the (heriffc returned the time of the voidance, the yearly value, an<{ 
that the bifhop had collated by lapfe, whereby it appeared timpus 
femeftre was part before the writ could be ferved, yet feeing the 
judgement was given within the fix moneths, he could recovei the 
damages butibr halfe a yeare. 

And it is to be obferved, that albeit the bifhop doth collate, yet 
if his incumbent be removed by judgement withm the fix moneths^ 
or after, the plaintife fhall recover the damages but for halfe a 
yeare, for the words of this branch are, et njtrus fatronus ta *uict 
prafentationemfuam omit tat, fo as if he lofe not his prefentation, thtf 
collation of the bifhop is not material!. 

(29) Jd 'valorem ecclefiaS\ This fhall be accounted according t» 
the very true value, as the fame may be letten. 

(30) Etfi impeditory &c.] No damages by this aft arc to be re- 
covered but againft him that is impeditQr, a diflurber. 

In a quare impedit againft the patron and incumbent, the plain«* 
tife recovers the advowfon poft femeftre tempus, and becaufe the in- 
cumbent was impeditor, for that he had counterpleaded the title of 
the plaintife, therefore he recovered the value for two yeares a» 
well againfl the incumbent as the patron. 

(31) Et de cater concedantur bre'via de capellis, pnehendis, 'uica^ 
riis, hojpitalibus, abbatiisy prioratibus, et aliis domibus qua fiiut de ad'^ 
'vocaiionibus aliorum, qua prius coneedi non conjurverunt.'j Eccle/Sa, 
capella. When the queflion was,. whether it were ecclefia, out capeliu 
pertinens admatricem ecckjtam, the iilue was, whether it had baptiftirium 
et fepulturam : for ifithadthe adminiftration of facraments and 
fcpulture, it was in law judged a church, Trin. 20. E. i. in banco 
Rot. 177. in quare imped, Ric' de Smithes cafe. Mich. 21. E. \. in 
banco Rot. I. Hertf. Prior de Elies cafe. Hill. 8 E. i.inbemce, 
Roger de Bigod, & Counte de NorfF. cafe. Hill. 8 E. 2. cwam 
rege Comub. pro capella fanSli Bcrione. A capella 'venit captUamgc 
Rot. Cart. 26. Nov. an, 28 H. 3* in cart" fatV Will, Oxon^ epifcopo 
et capelhan^ ut patet^ Mich. 32. E. i . coram rege Gloc* capellania SanSi 
Ofwcddiy prior atui SanSi Ofwaldi de Gloc* qua eft de libera capellania 
noftra. 

It appcareth here, and by 6 E. 3. that before this a£t writs did 
not lye de capellis, prabendis, i^c, and yet it is adjudged in 14 H. 3^ 
which was long before this ftatute, that a quare impedit did lye of a 
chappell, and it was refolved in parliament. Hill. 19 H. 3. ^od 
, nulla aJJiftjL ultima prafentationis capiatur de ♦ eccleftis prabendatus^ nee 
de prabendis : but now this adl hath made it clcare, and the writ 
Ihall be ad capellam, ^c. 

Jf a patron of a chappell prefent unto it by the name of a church. 
and the clerke be inftituted and indufled thereunto, &c. it hath loH 
the name of a chappell. 

(32) Brevia,] That is, writs of right of advowfon, quare im^ 
pedit, and aflife of darren prefentment, which in this ad had beea 
named before. 

Et cum per breve de indicavit impeditur reSlor alicujus eccUJut 
ad petendum decimas in vicina parochia^ babeat patrtnus re£ioris 
ftc impediti hi eve ad petendam advocationem decimarum peti^ 
tarum. Et cum difrationatum fuerity procedat poftnwdum pta-* 

citum 
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titum in curia chrijiianitatis^ quatenus difrationatum fuerit in 
<uria regis. 

(33) Indiea^itJ] Hereby, and by the Regifler, and F. N. B. it Reglft. 35, 36. 
iappeareth where the writ ofindicitvit doth lye, and it pfbperly ap- 
pertaineth to another treatife. 

But this is an ancient writ by the common law of England, Glanvlk, lib. 4. 

the forme whereof appea,r«th in Glanvile, and other ancient ca. 13.Braa.li. 

authors. ^ ^ 5-fol.402.b. 

(34) • Adpetendum decima5j\ By the conimon law, if the incum- "^' ^\^^^ 
bent of one patron demanded tithes againft the incumbent of ano- Mich. 2 E. i.in 
ther patron, the writ of indicavit did lye, for that the right of the banco rot. 52. 
patronage (hould come in queftion, for by the prefentation of the I-«c* indicavit 
patron, his incumbent is to have the tithes, which are the profits of ^ 4* parf* 

the church; and in a writ of right of advowfon the patron fhall al- 7 E.3.*A2.*Ji FI. 
ledge the efplees in his incumbent in taking of the great and fmall 6. 14. 38 H. 6. * 
tithes : and therefore if the right of tithes came in queftion, that con- 20,21. 12 E. 4. 
cerned the right of advowfon, the writ oUndica^it did lye, and this 13* * M-?* la. 
appeareih by the writ it felfe. 

But for fubtradbion of tithes againft an inhabitant within the Braft. li. 5. 402. 
parifti of the reftor claiming from one patron, where the right of Brit. fol. 33. 
the advowfon of the tithes never come in" queftion, the court chrif- *^^* 3- 97* 
tian hath jurifdidlion. 

The mifchiefe before this ftatute was, that feeing the right of 4E. 3. 27. 
tithes could not be tried between the two perfons after the indica'vit 3' H. 6. 14. 
granted, the perfon prohibited was without renjedie for tryall of tKe '^ ao,ax. 

right of tithes; and therefore this ad doth give the patron, whofe 
clerke is prohibited, a writ of right de ad'vocatione decimarum, the 
forme of which writ appeareth in the Regifter, and if the right be 
tryed for the demandant, the caufc fhail be remaunded into the 
court chriftian. 

But what if the patron hath but an cftate in taile, or ah eftatc for ' 
life, &c. fo as he cannot have this writ of right of advowfon, what 
remedy ftiall be had for tryall of the right of tithes in this cafe? 
It feemeth that by conftruftion of this ftatute, the defendant in 
the indica'vit appearing upon the attachment fhall plead to the right 
of the tithes in the kings court, or otherwife he fhall be without 
remedy. And this ftandeth well with the words of the writ of 
indica'vit, fvtz. Fohis prohihemus, ne placitum illud teneatisy donee 
difcvjfum fuerit in curia noftra, ad quern illorum pertineat ejufdenCeccUfia 
adnjocatio, ^c. 

By this branch it appeareth, that the value of the tithes at the SceArt.clerica. 
making of this a£l was not materiall; for of whatfoever value they 2. 9 E. 2. 
were of, the right of tithes could not be determined in court chrif- Braft.ii. 5. 
tian; but by the ftatute ofartic* cleri, cap. 2. the tithes muft amount ^T'i^^' 
to a fourth part of the value of the church in that cafe, or other- ^ 
wife the writ of indicavit doth not lye, but the king may have a 
writ of a leffer part, for he is not bound by that adt. 

Alfo by this a£t a writ of indicavit was maintainable ante litem Regif>. 29. 
contejlatttm, that • is, when the party hath libelled in court chriftian, F.N.B. 4c. b. 
and the adverfe party hath anfwered thereunto, but this is remedied * [ 3"5 ] 
by the ftatute of conjundim feoffatU* An. 34. E. i. 

A writ of indicavit muft be brought by the patron before fentence p^^Tb^* ^\^^ 
given in court chriftian, as it appeareth by die words of the writ; ,^ g /^{\ * 

Ee 2 ftr **' ^^ 
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for It is hMt SL/uferJeiP donee ^ 13 c, tie placitum tllud ienedtis, dome dif-* 
€uffum fuerit, ^f. and this ad faith, procedat poflmodum placitum in 
curia chrifiiamtaUSy which could not be after ferteuce. 

Hnd albeit this ftatute doth give the writ 0^ right of advowfon 
of tithes, yet a writ may be brought de decimis et oblationibusi for 
eolations be in ccnjimili tafu, 
• This writ of indca^it is againft the C2 ionicall fanftion, and yet 
hath been ever obeyed ; for all forraine fandlions or canonii againft 
the law or cuftome of the realme are of no force, and binde not 
here, as elfewhere hath been fpoke more at large. 

The writ of /a^JrVfli;// fhall not mention that the tithes, &c. in 
fuit amount to a fourth part of the church, but it Ihall be pleaded by 
the other party to have a confultation. 

If in abbot be parfon in-parfonee of the church of D. and ano- 
ther lb ct is parfon in-parfonee of the church of E. fo as there be 
(in ir(ftof the appropriations) but two parfons, yet for that each 
party is both patron and incumbent, an indtcavit lyeth between 
them. 

(3.5) Cum ad'vocatio di/cendat participihus, licet unus bis prafentet^ 
et ufurpet fuper coharedem, non propter hoc exclufus Jit ille in ioto qui 
fuit ne^igens^ fed alias haheat turnumfuumprafentandi^ cum acciderit.'\ 
By the common law, if an advowwn defcended to divers copar- 
ceners, if they cannot agree to prefent, the eldeft filler Ihall have 
the firft turne, and the fecond the fecond turne, etfc de c^eteris, 
every one in turne according to fenioriiy; and this priviledge ex- 
tends not onely to their heires, but to the feverall affignees of every 
coparcener, whether he hath the ellate of them by conveyance, or 
by ad in law, as tenant^ by the curteiie, hee Ihall have the fame 
priviledge by prefenting in turne as the fillers had: therefore albeit 
the coparceners do make compofitioii to prefent by turne, this 
being no more then the law doth appoint, exprejjio eorum qme tacitt 
infunt nihil operatur : therefore they remaine coparceners of the 
advowfon, and the inheritance of the advowfon is not divided, and 
notwithllanding this compofition they may joyne in a quare impedit, 
if any eftranger ufurp in the turne of any of them : and the fole 
prefentation out of her turne did not put her filler out of pofreffioa 
in refped of the privity of eftate, no more then if one coparcener 
tak^th the whole profits. If one joyntenant prefent alone, this doth 
not put the other out of poffeffion, in^refped of the unity of the title, 
but the ordinary might have refufed his prcfentee, as he might 
the prefentee of one tenant in common, in refped of fome varying 
opinions in old bookes: therefore this ad doth declare the law, as 
here it appeareth. 

This law doth extend to ufurpations by one coparcener upon 
another, as well before partiugn, as after. 
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CAP. VI. 



/^ VM quls petal tenementum verfus 
aliumj et implacitatus vocaverit 
ad warrantuTTij et warrantus dedicat 
warrantiamy et diu pendeat placitum 
inter teneniem et waxrantum^ cum ad 
ultimutn conv'incatur^ quod vocatus ad 
warrantum warraniizare tenetur per 
legem et conf. haSfenus ujitatam^ non 
fuit antea alia poena injilEia vocatOy 
qui warrantiam dedixit^ nift tamen 
quod warrantizaretj et ejfet in miferi-* 
cordia^ quia prius non ivarrantizavity 
quod durum fuit petentiy quia muito- 
tiens per collufimem inter tenentem et 
warrantum magnas fujiinuit dilationes. 
Propter quid dominus rexjiatuit^^ quod 
Jicut tjnens amitteret tenementum peti^ 
tum^Jivocajfct ad warrantum^ etwar^ 
rantus fe pojfet devohere de warran- 
tia : eodem modo amittat warrantus Ji 
warrantiam dedicat (l), et convinca- 
. tur quod warrantizare debeat. Et Ji 
inquifttio pendeat inter tenentem et 
warrantum^ et pet ens pet at per breve 
ad faciendum venire juratum^ conceda'- 
tur eiy^c, (2). 



T^HEN any demancfeth land 
againft another, and the party 
that IS impleaded voucheth to war- 
ranty, and the warrantor deaieth bU 
warranty, and the plea temgeth long be- 
tween the tenant zx\d the warrantor; 
and at lengthy when it is tried, thafc 
the vouchee is bound to warranty ; 
by the law and cuftom of the realm 
hitherto ufed there was none oth^ 
punifhment affigned for the vouchee 
that denieth his warranty, but only 
that he (bould warrantize, and^Aould 
be amerced, becaufe he did not wa)f-i 
rant before, which was prejudicial - 
unto the demandant, becaufe he fuf- 
fered oftentimes great delays by col- 
lufion between the tenant and the 
warrantor. Wherefore our lord the 
king hath ordaiqed, that like as the 
tenant fbould leefe the land being^in 
demand, in cafe where he vouched^ 
and the vouchee could difcharge hiro- 
felf of the warranty, in the feme wife 
fliall the warrantor leefe in cafe where 
he denieth his warranty, and it be tried 
againft him that he is bounden to 
warranty. And if an inqueft be de- 
pending between the tciant and the 
warrantor, and die demandant will 
require a writ to caufe the jury to 
come, it fhall be granted him. 



(45 Ed. 3.>6. Raft. 352. 687, &c,) 

Albeit the Mirror faidi of this «6l, Veftatute de warranties neft 
forfque re-vocation de error ufce jej^ue a droit ley^ yet the tenant^ ac- 
cording as it is here recited in. the preamble of this a6l, afcer the 
warranty tryed, could have no other judgement, but that the vouchee 
fhould warrant the land, according to the voucher of the tenant, but 
this was many times in great delay of the demandant by coJlufion 
or agreement' between the tenant and the vouchee, for remedy 
whereof this ftatute was made. 

Propter quod dominus rexjiatuit quod Jicut tenens amitteret 
tenementum petitum^ Ji vocajfet ad warrantum-i et warrantus fe 
pojpt diivdvere de ivarrantuiy eodem modg amiitint warrantus^ 

Ee3 ft 
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fi warrantiam dedicate et convincatttr quod warrantizare 
deteat, 

Lib.6,ctp.23. . Which Flctarcndreth in thefe words: 

Si is qui ad tMarrantiam tenetur ivarrantixare fcdfo contradixerit^ 
pro^vifum ejl, quad ficut tenens antitteret fenemtntum, fe vocaffet ad mjarm. 
rantum, et luarrantus fe pojfet devol'vert di <warraniia, eedem modot 
amittat ivarrantui warrofttizare dedice/is,Ji comjincatur quod 'warrant* 
tizare debeat. 
Mich.i6E.i.in (j) Si ^warrantiam dtdicatJ] This Is not to be underftood onely 
R^^^^de Mo**- ^^^^^ ^^^ vouchee dcnieth the deed, or other caufe of the warranties 
br^scafe. 5E.3. ^^^ thereupon i/Tue is taken, and found againil the vouchee: and 
Voucher 249. where the vouchee entereth into the warranty, and demands of the 
Pari* cafe. 30 E. tenant what he hath to bind him to warranty, and the tenant 
3.6. ^*"«>"* , (hewcth fpeciall matter to bind him to warranty, and the vouchee 
Rnft' gciYSu. ^®*""frc^b in law upon the lien, this is within the remedy of thia 
6H.4.3,4. ' a^t; iovxhcwOT^^iyxh(tQ\itTSlht,Jicon'vincaturquod'warrantixare 
dtheati which the vouchee is in this cafe; and this adl bein^ 
made to ouil delayes, which are odious in law, is to be interpreted 
favourably. § 

I 3^7 J And it is to be obferved, that here isjlcut, which is an adverb of 

fimilitude, viz, Sicut tenens amitteret, fi 'vecaffet ad ivarrantnm, et 
ivarrantus f§ pojfet de'uoh/ere de <warrantia. Under which words 
are included, if the vouchee can devolve him of the warranty by 
demurrer, or any iffue whatfoever, eodem modo (faith this adl) amittat 
ivarrantus, l^c, which fortifieth the former expofition that hath been 
made; and to be fhort, wherefoever the judgement at the common 
law (hould have been againil the vouchee upon falfe plea, or de- 
murrer, &c. quod 'warrantizaret, all thefe cafes are within the pro- 
vifion of this a£l. 

(2) Et fi inquifitio pendeat inter tenentem et ivarrantum, et petens 
petat hre*ue adfa€^ venire juraium, eoncedatur «.] Here is further 
remedy given for the demandants expedition, that he may fup 
cut the 'venire fac^ for the tryall of any ifTue between the tenant 
and vouchee. 

Thefe things are neceflary to be knowne; for at this day 
vouchers are moft commonly ufed for delay. 



C A P. VIL 

Y^USTODl (i) de cater conce^ Zk Writ of admeafurcment of dower 

datur breve de admenfuratione (hall be from henceforth granted 

dotis. NecperfeSfam cuflodh^fi jisfe et to a guardian; neither fhall' the heir, 

per collufionemjequatur (2) verjus mu- when he cometh to full age, be bar- 

lierem tenentem in dotentj pracludatur red by the fuit of fuch a guardian, that 

hares cum ad atatem pervenerit ad fueth againft the tenant in dower 

dotem admenfurandam^ fecundum quod feignedly, and by coUufion, but that he . 

per legem Anglia fuit admenfuranda. may admeafure the dower after, as it 

Et tam in ijlo brevi, quam in brevi de ought to be admeafured by the law of 

admenfuratione paflura^ celerior quam England. And as well in this writ^ 

prius de cater fit pricejfus (3), ita as in a writ of admeafurcment of paf- 

quod t^^^ 
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quod cumperventumfuerit admagnam ture, more fpeedy procefs fhall be 
diftriSfionemy deniur dies^ infra quos awarded than hath been ufed hitherto ; 
duo comiu teneantur (4), ad quospuh^ fo that when it is come unto the great 
lica fiat proclamation quod defendem diftrefs, days (hall be given, within 
veniat ad diem in hrtvi contentum which two counties may be holden, 
querenti refponfurus. Ad quem diem at the which open proclamation (hall 
Ji venerity procedat placitum inter eosy be made, that the defendant (hall come 
etfi non venerity et proc/amatio fupra- in at the day contained in the writ, ta 
di^a modo per vicecomitem tejiificata anfwer to the plaintiff; at which day, 
fuerity procedatur per defaltam ad ad-^ if he come in, the plea (hall pafs be- 
m^nfuration^mfaciendam* tween them; and if he do not come, 

and the proclamation be teftified by 
the {heriffin manner abovefaid^ upon 
his default they (hail make jdmeafure- 
ment. 

Vide Mich, xo E. i. In banco rot. 105, Northt. Pafc. 18 E. 1. in banco rot. 15. Laurence dc 
Oyfilcurs cafe. (Fiu. AdmeaAjr.' 3, 4, 5. 9, 10. 13. 17. 7 Ed. 4. 22. iS Ed. 3. 30. ^egift. 171. 
?97-) 

Before this a£l, if the heire within age, before the garden in ^^^'"P' '^3- 
chivalry enter into the land, had afligned dower to the wife more ***• *^3' . 
then (he ought to have, the garden had been without remedy : for 
no writ of admeafurement of dower being a reall adion lay for the 
garden at the common law implyed by de catero. 

(i) Cuftodi.] Garden in droit or ?>y^// (hall have this writ by 7R. 2. tit.ad- 
this ad, if the affignement of dower be made in his owne time; but meafurement 4. 
if the afTignraent be made by the heire in time of garden in droit, ^•^•"' ^4^9- *• 
and after the garden in droit afligneth his intercft over, the afllgnce 
(hall not have a writ of admeafurement, for that the garden in droit 
had but a chofe in adlion ; but if the affignement had been made in 
the time of the garden in fait, he (houla have had a writ of ad^ 
meafurement of dower by this a£l. 

Jiut this is to be underftood (though the ilatute be generall) when 
the heire within age afligneth dower, as is aforefaid, or when dower 
is a(figned in the right of the heire, or the garden affigneth more 
dower then he ought, the heire after his full age (hall have a writ of 
admeafurement of dower by the common law, and he cannot have [ 3"^ J 
it before, becaufe the intereft of the garden (which he may give ^**^-'j:^*5** 
^way) endureth untill that time; but if the heire within age be fo*g, 1^*^*** 
out of ward, and afligneth more dower then he ought within 31*4,315. Flet, 
age, he may have ah admeafurement of dower within age, for enter li. 5.C. 22. &. 33. 
he cannot. Brit. fo. 263. 

If the garden afligneth more dower than he ought, and the ^^r»'or,c.5.§5. 
Jieire dyeth, his heire (hall have a writ of admeafurement of ^ E.t.*«ini'ea. 
dower. fur.' 13. 7 R. 2. 

* And fo if the heire within age afligne dower, and dyeth, ibid.4. 2iH7. 
|iis heire (hall have the like writ; but if the anceftcr of full age, 43- . 
being tenant in fee-(imple, afligneth dower more then he ought, his fo^^^i^b'e^H. 
heire Ihall never avoid it, becaufe he had full power to afligne as -°'j^mcafur. 8.' 
much as he would. 7 r. a. tit. ad- 

The king is intituled by falfe ofiice to the ward(hip of the body meafur. 4. le 
^nd landa of the heire of J. S. bebg within age, dower is afligned ^^'""^^^^^fg 

£ e 4 to 
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17 E. 1. 71. to the wife more then (he ought, th*? garden in chivalry traverfctl^ 
f .N.B. X49- the oflijc. a \ \ .ivoideth it, thi- garden (hall by this ad have a writ 
ot adnifdfur^-mept of dower of the aflignment made by the king, 
having bat a dcif'-afible title to the wardihip. 

By the like reafon, if tenant by knight fcrvice dyeth, his heire 
within age an eilnngcr ahat»-\and endo veth the wife of more then 
fhe ought, the garden fciftth t .e ward, he (hall by this aft have a 
VI it of a» n.cafuiKmmt of doAcr: mpJ fo if J. S. feiled of lands in 
fee laU.'.h wife, and is dir^ile.; and dyeih, the diiTeilor alTigneth 
more in do cv than ihe ougiit, the lijir entrctn into the refidue, 
he r..ul! .\ivca wit of adneat'iircncni by tnc common law, ^nd 
this w-,'Il ag-eeth with the \V(>rdr of the writ, viz, i^od C. quar^ 
/tat urcr ^i/fdia:'* B. plus hakt in do: cm de lib ro tenimento, qticd fult 
pr^rdia^ B quondam virijui in N. q.-Uoi habere d^bet, et ad if/am per- 
tmet hatcnJMm. 
\\ H. 3- *^"^^^- And albeit the words of the writ be in the pref-nt time, plus biihet 
^" o ^c ' '" ^^of^^^ ^c. yet it is to be taken, that (he h d more in value at the 

' time of tne .ii-igr.nient (,f cower; for ;f by iicr iiiduflry and policie 

it be made of greater va'a* afterward, no writ of admeafurement 
lycti". fii'-thisimp'-oveir.ont 

(2) Nee per jt Jam cjluiis ft ft^l per coUuRonem Jcquatur^ &C.] 

\ H':eby is remedy given to tiic Ik ire at '.is full agp, if t;:e ga.dei^ 

proucute fein ly, or by collufion a^aii.il the vv^'e, fo as the heire 

Ihall not be barred in his wiii of adincalurement againft the tenant 

in d vver. 

itT»,4. 3. ^ 'j^^^ \\nrcQ (hall not be driven to (hew the manner of the feint 

ow. V.011.. 53. p]^j, jj-^g^ |jy^ jQ alledge the fame generally. 
9 ^- ^- 5* I'he tenant in a precipe doth plead, that an ertrangcr hath reco- 

vered againll: ni.rj hv vcrdiil in an affife, the plaintif^i againft this 
verdid cunnot g^ eral'y averre, that this was by covin, but muft 
Ihew fume ptciall m/.tter. 

( 3 ) Et tarn in ijh btevi, quam in breve de admcnfuraiione pafiur^e, 

.Vet. cekiiir quamprius de ctetero fiat prccc[fus,'\ Wh'^rcas by the common 

law til • proCv(re in both thele wnts were fummons, attachment^ 

at.d dillrcfie infinite, by this ad a more fpeedy proceding is 

provided. 

T^ere ii great affinity between thefe two writs, as hereby it ap- 
pear^th: amongft otiicrs there is one difFe once, th.t in a writ of 
aJ.ntafurement of dower the demandant fhall rcover damages, if 
tht* tJpa t appeare woi the firft day, and yeeld '.o admeafu ement 
for the ifi'ues in the meane tim;:: but in admeafurement of pafture 
TiO d.ar.ag-s (h d! be recovered at all. 

Ivjo.e ihall be faid ot the proceUe, and proceeding in this writ of 
adnjeAiL:! ement of dower in the expofition of the next chapter, 
VTrrr,c. 5. 5> > t^njiy to r'^'membe.r by the way wliat the Mirror faith, Le'jtatute de 
admeaj'uremett ejl reptL-vable in phi for s points quant as proclamations y 
dc Jicome udmeajurcfnc?it, et Jurchage font feajtbks per juries de 
(jK^e. 

(4) It a qd* cum per'ventu fuerit ad m^jna lifiriBionem, den fur dies, 
i»j' .i quos duo ccmiiatHs teneantur, &c.l B> reaion ot ihele words, 
c:..:i },tt -centum J :'Crit a.^ m^ignam dijlrtct^ the ver-y wr.t of di.'lrelTe 
; '/' / J 1!) M CO it.iint, ^/ inter im in ducbus plath comitafbui iuis puhlice prO" 

da .a">J.H\ quodpyieciici^ A. qua fiat uxor 7. '•jcniat coram praj'atzs 
j.'jhciuuis au refpDridcndiim, i^ c.ji ^joluerit, et ad audiindmn judicium, 
Jiu^m pre pLi) ,bii5 dejaltis* ' ' '- ' 
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And yet I find, that after the grand diftreffe returned, the plain- 4 IE, 3. adiqai 
tjfe prayed a proclamation, and there it is taken, that he had not . '• ?*• 
furceired his time, but it was granted. 

See more of admeafurement of dower in the next chapter fol- 
lowing. 



CAP. VIII. 



f^TJM per placitum motum per breve 
de admenfiiratlom paflurce^paftura 
fuerlt admenjurata aiiquando coram 
jujiic*^ aiiquando in com* coram vice- 
com\ multotiens contingit^ quod poft 
hujufmodi admenfuraf a6lam^ iterum 
ponit iiley qui primo fuperoneravit paf- 
turarriy pluria animalia quam ad ipjum 
pertinet hahend\ nee fuper hoc hucuf- 

Jue provifum fuiffet (i) remedium: 
^atutum eft^ qu:d de fecunda fuperone- 
rat tone fiat remedium conquer enti fuh 
hac forma^ quod conquerens habeat 
l^reve de judicio^ fi coram jufiic* ad^ 
menfurata fuerit pajiura {2) quod 
vie in pretjentia partium pramonita^ 
rum (Ji interejp voluerint) inquirat 
de fecunda fuper oneratione, ^f^ Ji 
inventa fuerit^ mandctur juflic' fub 
ftgiiio vie* J et fig i His juratorum^ et 
jujiic* adjudicent conquennti damva^ 
et ponant in extra^fis valorem anitna- 
lium qua 'uperonerjf poft admen fur a ^ 
iionejn faSiam pofuit in paftura^ ultra 
quod debuit^ ei extraBas liberent baro- 
nibus de fcaccario^ ut inde rfipondeant 
doTnino t egi, S. in com* /aSfa fuerit 
admenjuratio^ tunc ad injiantiam que 
rent! 5 exeat breve de cancellariy (3) 
(^uod vie* inquirat fuper hujufmodi fu' 
pero,icrat\ et de averiis poftiis in paftu^ 
ram u.tra debitum numtrum^ vel de 
prctio dom* regi ad fcaccar* fuum re-' 
Jpcnleat, Et ne vie' fraudem faciat 
domino regi ( 5 ) /// i/io cafu^ co.icordatum 
tijl^ quo! omnia hu'jufm* breviq de fe- 
cuhd.* fipcronerat* (4), qua exeunt de 
cancel* irrotulentur^ et in fine anni 
mittantur tranfoipta ad fcaccar*^ fub 
Jjgillo cancellarii^ ut vidfant thejau- 
*' ■ ' ' riidS 



TA/'HEREAS by a plea move4 
upon a writ of admeafuremenC 
ofpafture,thepafturewasfometimead- 
meafured before the juftice?, fometime 
before the fherifFin the county, and it 
chanced many times, after fuch admea- 
' furement made, the pafture to be over- 
charged again by him that Hrft did it, 
^yith more beads than he ought tq^ 
keep, whereupon no remedy hath b^en 
yet provided; it is ordained, that upon 
the fecond overcharge, the plaintiff 
(hall have remedy in this manner: 
if the admeafurement were before the 
juftices, the pkintifF (hall have a writ 
judicial, that the (herifF in prefence of 
the parties being fummoned (if they 
will co;ne) (hall inquire upon the fe- 
cond overcharge; which if it be 
found, it Ihall be returned before the 
juftices, under the feaK of the (herifl^ 
and the feals of the jurors; and the 
jufiices fliall award tiie plaintift' da- 
mages, and (hall put in the extreats 
the value of the beafts which were 
put into the pafture after fuch admea- 
furement more than he ought, and 
(hall deliv'jr the ej^treats unto the ba- 
rons of the exchequer, whereof they 
(hall anfwer u.uo tne king. If fuch 
admeafurement were made in the 
county, thei^, at the requcft of the 
plaintiff, a writ (hall go out of the 
chancery, thatthe(heritt ihail inquire 
of fuch overcharge ; and for the 
beafts put in the pafture above the 
due number, or for the value of them, 
he (hail anfwer to the king at the ex- 
chequer. And left the (herilF might 
defraud th^ ]s.ing in this cafe, it is 

agreed. 
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iringitur^Jlattm perqitlrat fibi tenens 
hreve de medio, Et ft medius hnbens 
terram in eodem ccmUatu (6) diffugerit 
ufq'y admagnam diJirMtonem ( 5 ), detiir 
querenti in brevi'fuo de magna dl/iri^V 
talis dies^ ante cujus adventum duo co- 
mitatus teneantuTy et pracipiatur vice- 
Com^^ quod dijlringat medium per ?nag- 
nam diftrl6Iionem<^ prout in brevi con^ 
iinctur, Et nihilominus vicecomes in 
duobus plenis co:nitaiibu5 fole?nniter 
frocla.nare faciat^ quod hujufmodi me- 
dius veniat ad diem in brevi tbntentOy 
refponfurus tencntifuo. Jd quern diem 
fi venerity procedat placitum inter eos 
mcdo conjunSio, Et fi non ver.erit hu- 
jufmodi medius^ amittat fervitium te-^ 
fientis fuiy et d modo non refpondeai (7) 
ii tenens in aUqvo^^fed {cmifjo illo ?ne- 
dio) refpondeat capitali domino de eifdem 
fervitiis et confuetudinibus^ qua prius 
facere debuit pradi^us medius. Nee 
babeat capitalis dominus potejlatem dif- 
tringendi tenentis in dominicoy dum 
pr adieus tenens offer at ei fervitia de^ 
Ufa et confucta (8). Et fi capitalis 
dominus exegerit plus quam medius ei, 
facere deheret^ hai eat terpens in hoc cafu 
ixceptionem verjus dominum quam ha- 
heret medius (-9}, Si vero medius 
. nihil habuerit in potcfiate regis (lO), 
nihilcminus perquirat tenens breve 
fiium de medio ad vicecomitem illius comi- 
fat us in quo diflringitur, Et fi vice- 
comes: mandaverit^ quod medius nihil 
babet unde poiefl Jununoneri^ nihilomi- 
nus fequatur breve de attachiamento, 
Etji vicecomes mqndaverity^ quod nihil 
babet per quod potefl attachiariy 
nihilominus fequatur breve 
[ 372 ] de magna diJiriSiionc^ et 
fiat procjaniatio in forma 
pradiSfa. Si vero medius non ha beat 
terram in c^mitatu in quo fit diftri£lioy 
fed kabeat terram in aito comitatu ( 1 1 ) 
tunc exeat breve otiginale ad fiuimno- 
nendttm medium ad vicecomitem illius 
comitatus in quo ft di/lridiio, Et cum 
tcjiificatum fuerit per ilium vicecomi- 
Umy quod nihil hab(t in (omitatu fuo^ 



the tenant ffiall purchafc his writ of 
mean. And if the mean, having land 
in the fame county, abfent himfelf 
until the great diftrcfs awarded, the 
plaintiff {hall havefueh day given htm 
in his writ of great diftrefs, afore the 
coming whereof two counties may 
be hoidcn, and the (heriff fhall be 
commanded to difliain the mean, by 
the great dittrefs,like zs it is contained 
in the writ, and nevertbelefe the (hev 
rifFin two full counties (hall caufe ta 
be proclaimed folemnjy, that the 
mean do come at a day contained in 
the writ, to anfwer his tenant: at 
which day, if he corAe, the plea (hall 
pafs between them after the commoa 
ufage; and if he do not come, then 
fuch mefne (ball lofe the fervices of 
his tenant, and from thenceforth the 
tenant fnall not anfwer him in any" 
th»ng; but the fame mean being ex- 
cluded, he (hall anfwer unto the chief 
lord for fuch fervices and cuftoms as 
before he ought to have done to the 
fame mean; neither (hall the chief 
lord have power to dill rain, fo long 
as the afore faid tenant doth ofFcE hin^ 
the fervices and cuftoms due. And 
if the chief lord cxa£i more than the 
mean ought to do, the tenant in fuch 
cafe (hall have fuch exceptions as the. 
mean (hould. And if the mean have 
nothing within the king's dominion, 
the tenant (hall neverthelcfs purchafe 
his writ of mean to the (henfi^' of the 
fame (hire wherein he is diftrained. 
And if the (herifF return, that he hath. 
nothing whereby he may be fum- 
moned, than (ball the tenant fue his, 
writ of r.ttachment. And if the (he- . 
riiF return, that he hath nothing to- be : 
attached by, he (hall neverthelefs fue 
his writ of great diilrefs, and procla* 
mation (hall be made in form above- 
faid. And if the mean have no land 
in the (hire where the diftrefs is taken^ 
but hath land in fome other (hire, then 
a writ original (hall ilFue to fummor^ 
tl^e mean ujito the (heriff gf the fam^.; 
6 ftvir^ 
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ekeat breve de judicio ad jummDnend^ 
ntedlum ad vkecomitern i/L'us cotnitaius 
in quo tefiifuatum fuerit quod hahet 

. iene?n\ et fiat j Ma in illo comitatu^ 
qziOt'f:\ perve'niaiur ad magnam dif- 
iri^ionemy et 't)rociam(iiiontm^ ficut 
diffum efl fiipra de medio habente 
t err am ih eodem comitalu in quo 

Jit diftritlio, Et nihrlominus fiat 

feci a in ccmitatu in quo nihil hahct 
(fuut di6tum eft fupra de medio nihil 
hoLeKte) quoufq\ perveniaiur ad mag- 
nam diftyidlir^nem et prcclamationem', 
et fic poji proc/Gm.'dionem in utroqueco- 
:-j:<tatu fa^am aJjudicetur medius de 

fecdo et fervitio ftto (l?). Et cum 
ahquGndo contingat^ cuod tencns in do" 
minico fcoffatus eft ad tenendum de 
?nedio per minus fervitium^ quam medius 

facer e dehuit capital! domino^ cumpojl 
hHJu^moU proclamation em aitorndtus 
: te\c: 5 tapitali domino^ medio cmijfo^ 
, hjjj'e hahet tenens refpor^dere capitali 
db'h'ino de fervitiis et conf, qua medius 
e' pnus ja ere dehuit^ et pojiquam me- 
dins verurit in curia'*^^ ct cognoverit^ 
qm:L atqulet'ire debet tnientcm fiium^ 
*uel adjvjl cctur ad iicquidnr.dum^fi poJi 
hujufmo'i cogPitio^iem cut judicium 
qne^emoma ptrvenicf^ quod medius rion 
ac']u:etc?t tt'rientem (I '2)5 tunc exeat 
breve de iudicioy quodviceccyies diftrin- 
gatffu lum adacquietandwn tenenteniy et 
a I ejjendum coram jujiiciariis ad ccr^ 
turn dien^y ad cftendendum quare prius 
€um non acqwetavit, Et cum per dif- 
tri^ionem venerit^ audiatur querens, 
Et ft qucrtns verificurc poterit^ quod 
ipfum non acquietavit^ fatisjaciat de 
damnisy et per judicium recedat (14) 
tenens quietus de fuo medioy et attorne- 
tur capita li domino, Et ft ad pr imam 
diftrittionein non venerity exeat breve 
de alia diJlriS^lloney at fiat proclamation 
£t poftcfuam tejiificatum fuerit^ proce- 
daiur ad judicium^ ficut fupcrius diSlum 
ejf, Etjciendum efly ^uod per hocjia- 
iutum non excluduntur tenentes^ quin 
ha be ant warrantiarn ^'V^^ fi de tenc" 
mfntis fuu imflaciUntur^ fuper medics 

fuos^ 



fhire v/here the diftrefs is taken, and 
vvhen it is returned by the fherifF 
that he hath nothing; in his (hire, a 
writ judicial ihall iflue to fummon 
the nnean unto the fherifF of the fame 
(hire, in which it fhall bo teflified 
trrat he hcth land, ^nd fuit fhall be 
niade in the fame fhire until they have 
pafled unto the great diflrefs and pro- 
clamation, as above is faid in the 
mean having; land in the faine (hire in 
which the diftrefs is taken. And 
neverthelefs fuit fhall be niade in the 
fame (hire where he hath nothing, as 
above is faid of the mean that hath 
nothing, until the procefs come to the 
great diftrefs and proclamation; and 
and fb after proclamation made in both 
counties, the mean fhall be forc-judg* 
ed of his fee and fervice. And where 
it happeneth fometimes, that the te- 
nant in demean is infeoffed to hold by 
Icfs fervlce than the mean ought to 
do unto the chief lord, when after 
fuch proclamation the tenant hath at- 
torned to the chief lord, and the mean 
being excluded, the tenant muft of 
neceliity anfwer unto tiie chief lord 
for all fuch fer\ ices and cuftoms as 
the mean was wont to do to him. 
And after that the mean is come into 
the court, and hath confeffed that he 
ought to acquit his tenant, or be com- 
pelled by judgement to acquit, if after 
fuch confeflion or judgement it is 
complained that the mean dpth not- 
acquit his tenant, then fhall iffiie a 
writ judicial, that the fherifF fhall dif- 
train the mean to acquit the tenant, 
and to be at a certain day before the 
jufticers, for to fhew why he hath not 
acquitted him before; and when they 
have proceeded unto the great dif- 
trefs, the plaintifF ihall be heard; and' 
if the plaintiff" can prove that he hath 
not acquitted him; he fhall yield da- 
mages, and by award of the court the 
tenant fhall go quit from the mean, 
and fhall attorn unto the chief lord. 
And if hecjpme not at the firft dif- 
trefs, 
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fuosj et eorum haredei^ fecundum quod 
prius habueruntj nee etiam exduduntur 
temntes ( l6), quin fequi pojfunt ver- 
fus mediosfuoS'i fecundum confuetudinem 
priia ufttatam^fi viderint quod proc ejus 
eorum plus valeat * per antiquam con-- 
fuetudirsem, quam per tftud Jiaiutum. 
Etfciendum eji^ quod per iftudjiatutum 
non providetur remedium quibufcunque 
mediis^fedfolummodo incafu cumjitunus 
rnedius (17) tarUum inter dominum 
diftrmgentem et tenentem^ et in cafu 
quando medius iUe eji plena atatis 
(18),^/ in cafu quando tenem^Jine pra^ 
judicio alterius (19) quam mediiy attor- 
nare fe potejl catitali domino^ quod 
diclum eft pro mulieribus tenentibus in 
dotentj et tenentibus per legem AngUa^ vel 
aliter ad terminum vita^ vel per feodum 
ialliatuniy quibus pro aliqutbus caufis 
nondum eji provifum remedium:- Jed 
{fieo dante) alias providebitur. 



trefs, a writ (ball go forth to diftrain 
him again, and proclamation fhali be 
made, and as foon as it is returned^ 
they ihall proceed in judgement, as 
before is faid. And it is to be under- 
ftanden, that by this ftatute tenants 
are not excluded, but they (hall have 
a warranty of the means and their 
heirs, if diey be impleaded of theif 
lands, as they have had before; nor 
the tenants fhall be excluded, but that 
they may fue againft their means, as 
they ufed heretofore, iif they fee that 
their procefs may be more available 
by the old cuftom, than by this ftatute. 
And it is to wit, that by this ftatute 
no remedy is provided to any means^ 
but only in cafe where there is but 
one onely mean between the lord 
that diftraineth and the tenant ; and 
in cafe where that mean is of full age; 
and in cafe where the tenant jnay 
attorn unto the chief lord without 
prejudice of any other than of the 
mean, which is fpoken for women 
tenants in dower, and tenant^ by the 
courtefie, or otherwife for term of 
life, or in fee- tail, unto whom for 
certain caufes remedy is not yet pro- 
vided, but (God willing} there ftiall 
be at another time. 

(Rcgift. 160. Fitz. Mcfne, i. 3. 7. 11, 12. 15, 16, 17. 19, 10, 21. 24. 56, 58. Fitx. Proclamat. 
20, 21. X Inft. TOO. a. Fitz. Mel'ne, 3. 18. 47. 57. 66, 67. 70. Fits. Mefne, 1. 53. Fitz. Avowry, 
146. 168. Fitz. Mefne, 2S, 29. Fitz. P'roceCsy 153. Fitz. Melhe, 20. 24. 38. 59. 68« 70. Fitz* 
Mcfne, 68. 25. 35. 79« Raft. 433, &c.) 
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One mifchiefe here firfl mentioned before the making of this 
ilatute was, the great delayes which were ufed in the writs of 
mefne, in which the proceiTe at the common law was fummons^ 
attachment, and diftrelfe infinite; and yet the tenant in default of 
the mefne was prefcntly diftrained by the lord paramount, which 
mifchief appeareth by the preamble of this aft: for remedy 
whereof a more fpeedy proceeding is given by this aft in a writ of 
mefne. 

Another mifchiefe was, when the mefne had nothing within the 
fam^ county; for there the tenant was without remedy, and 
though the mefne had fufHcient in another coutiity, the common 
law extended not thereunto^ in both which cafes remedy is given 
by this aft. 

(l) Pro con/uetudinibus et Jer^vitiis, &c.} The diftrefl^ muft bee 

taken for the cuilomes or fervices which the roefi^e by reafon of 

his tenure ought to doe to the lord» within which, fate fervice to a 

4 handred 
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hundred is comprehended, but not fute reall, that is, by refiancie 
either to hundred, leet, or tourne, for that is not by realbn of Ids 
tenure. 

But if the tenant be diflrained for the reliefe of the mefne, or 5 e. 3. 49. 
for rcafonable aide, albeit they are rather improvements of fer- 10 H. 6. 26. 
vices then fervices, yct-the tenant (hall have a writ of'mefne, bccaufe ^^J^' ^ 3i- «• 
they grow by reafon of the tenure. F.N.B.' ^Ik m* 

(2) Et meMusJiu'] If there be A. lord, B. mefne, C. mefne, D. ,g e. -. jq\ 
tenant per a'vaiU^ A. the lord paramount diftrein D. for fervices, 29 E. 3. 34* 
&c. he bringeth a writ of mefne againft C. and recovereth damages 39 ^ 3- 19- 
againft him, whereupon C. the mefne may have a writ of mefne 39 ^ ^ 3'* ^ 
againft B. but if B. plead tiient difirein de /on default, the fpeciall 
matter muft be (hewed, and not to take the general] ifTue, and fo 
every mefne (hall have his writ againft his mefne. 

(1) ^^ tenent^m aciiuctare deheat.'\ There be two kinds of j, e, ,. nigf,^ 
acquitals; one expre(re, and the other implyed: expreffe, three 55. 7E. 2. ibid, 
manner of waies : 66. 20 E. 2. 

Firft, by fine or deed, either at the creation of the tenure, ^^'**- 59* * E. 3. 
or after: fecondly, by acknowledgement of acquittal!: tliirdly, by ts E^V lol''* 
prefcription. ^ F.N.B. 136, 

Implyed, five manner of waics : 

Firft, by owelty of fervices; fecondly, by tenure in frankal- 
moigne; thirdly, in frankmarriage; fourthly, by homage ^unccf- 
trell ; and fifthly, in dower, 

{\) In cafuetiam cum tenens par at us ejfitfacere capitali domino fer^ 
*vitia et confuetudines exailas, et caphalis dominus Jer^itia et confui" 
tudines fibi debit as renuehat percipere per manum alterius^ quam per 
7nanum proximi tenentisfui, &c.] By the common law the lord para- Lib. 6. 58. Bre- 
mount might have refufed his fervices by the * hands of the tenant dimanscaft, lib* 
per anfaile, or by the hands of tenant for life, where the reverfion ^' ^^' '*^* '"* 
was over, becaufc the mefne or he in reverfion was his very tenant aH 5 -♦*, gn.^ 
in privity, for the which remedy is given by this aft. 16. 

(5) ^^«^ ad magnam diftri3ionem,'\ This muft be underftood of • f xji^ J 
a writ of mefne returnable into the court of common pleas, and not 

of a writ of mefne that is vicountell, and not returnable. 

And although a writ of mefne be depending between the tenant F.N.B. ij^wd* 
and the mefne, yet the lord paramount may proceed, &c. for he 
ihall not tarry till the matter be tried in the writ of mefne. 

But it appeareth by Fleta, Si mediusfit paratus ipfim fenentem. piet. li. ». cap* 
ac quiet are dejer-vitiis, quod capitalis dominus ah eo exigit, tuncfecundum 43. Bricfol. 5S. 
4g quit at em juris fuhvenietur ttnentiper bre*ve, viz* quod capitalis dominus **• 
defijlat, and there the writ in that cafe appeareth. 

(6) Et Ji medius habens terram in eodem comitatu, ^c."] Here is Brit, ubi ftipra. 
provided a more fpeedy proceeding in the writ of mefne, if the 

mefne had land in the fame county. 

(7) Etji non ijenerit hujufmodi medius, amittat fer^uitium tenentis 

fui, et a modo non refpond^at, &c.] If the mefne appcare not at the Flet lib. a. ca. 
grand diftrefl'e, he (hall be fore-judged, that is to fay, that the 43.Brit.fol.58. 
mefne fhall lofe the fervices of his tenant of the tenements before '^ H, 6. 26. 
hold en. And that the mefne being omitted, the tenant fron(i 
thenceforth (hall be attendens et rejpondens to the chiefe lord by the 
fame fervices, as the mefne holdeth by. 

But it is to be obferved, that the immediate chiefe lord muft be ai E. 3. mefn* 
named in the fore-judger; for albeit he be a ftranger to the writ, 48«>oH. 6. foL 
and by his death the writ of mefne ihall not abate: yet in the *^ ^ ^* ^' *^ 

judgement 
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','yi^^m^nx Va r!iac :.» then immediare Icrd paramrunt nmfE be parti* 

'^, iVV' hah40i fay.ia'ii d^minu: pc:ej:^«m diJrrmgptAtzMBttoim 
^^■m fi f% (i.4m fr^tdti-Jdt ten^Ki 'i^trat et /er^aiu. dthua^it catyrngtmS^ 
ffcf-r :;-.r*^ *'!?*g' ^'^ "''' '"'^ o'^if^r.cd. 

I. '/J-ar ?:-,'• trr.artT niJtl oCcr and render the rent orfliiitB 
«'Jo'? uv'iT. the lar*d, a.-.d r.ct be read/ ocl/, by rcalbn cf the woid 

9^1 ^i^nrfji' 2. '/ni* maft be dcr.c at the tinie, when the lord ccmes to 

J;^4 ^^.,.^i'.^ ? T. a* !Ki, a.'> i> ro be ond^rftocd of fcrvicei, and cntomcs 
nSi f.. ., . >' which f .<^ t^.ia'-.: my dr,*?, ai p^.ymr.t cfrenL, dtlivtry of hc- 
(n. fi-,,ni, tu,'ktv\ff, r,f fhe Ii'<c; but cxtendcth not :o per^cnslJ icrvices 
i*u'.e/.'f\ f, t: c perfon of tKc mefne, as homage, f airy, &c. fbr he 
f/«nr'/r ;»/. f tttzfjTiiC > cur man: nor fweare to him fealty, &c. 
fJt.t j-^'.r f^rr judder, thrn the tenant (hall doe all niarrxr offer- 
V )<''•> vyt 1m. 'J f rnefnc ought to have done, f^r then the mefhalty 
i", f/*\r(t; h';f ai lon'r a^ the iricfnalty remaines, the perfonall 
ierv'-rf'% rf/nainc wilii the mt/ne, f^ri/itia perfonalia jiqumatmr 
prrftjnc.m. 

(fj) Et fi cnpitnlit (/fimi.ms rxcgerit jlus, quam medius eifacerede^ 

hfret, huheat 1enen% m hoc cnfu excpti^nem tt;r/us dcminum quamboherti 

fttpiiiui.'] Hereby provifion U niad<; for ihe tenant to take any ad- 

v;int;igp tiiat the nxTne migrit do, if the chiefe lord demand other 

frrvicrA then the mcfne ought to doe, albeit he be a ilranger to the 

ftvowry. 

I.m, f. In CrI- (io) oi 'vrro mcdita nihil bahuerit in potejiate rcgi5.'\ HcTc/it^ f§^ 

vifis Mf'', f«j». tfflatemvit is taken for the power of the king to adminifter jufticc 

|j|'r^ri'."riilft. *" ^'^^ fiibjc^h by his writs, ^o/r/?^/ regia ejl facere juftitiam. See the 

f.il. f^. * flrH part ofthc Infli'utcs, Icct. 199. 

An'! by tins branch remedy is given to the tenant where the 
incfnc h.id notliin;];, where he had no remedy by the commoa 
law. 
( ;J7 5 .1 ( I ^* '^'f^'o medius non halent tcrram in co?nitatu in quo Jit dijiric" 

tiiujfd hohftii tfrrttm in alio coviitatu^ 5:c.] Here is remedy given 
to the tenant, where the mcrnf halh land in a forralne county. 
Mlih 17^.1. (la) Adivdiatur mtdius dc j€odo ttjer^vitio ftio,'\ Here alfo forc- 

lnl.iymttrni 14/. jiuljMM ia frivcn in the calcs here mentioned, which is a better and 
«"'! !^'' ./ Ipredirr irmrdy then the common law gave. 

11 K, t.iiv'in. (13) "' pojiqmim mciitus^ Lu. cognovent, <3c. 'vcl adjudtatur ad 

*,\.\y\.^ \V\y\* rtx-qtttftit'ulum* ^1-. Ji /r//, Ui\ medius non acquietavit tenentemJ^ 

5?. 40 1^. V n. Mrdius, the hciic of the iwcivc fliall not be fore-judged within this 

tl.-uu.r. for tlutt this ad fpcaketh of the mcfnc oncly, and not of the 

mclnc and his hoircs. 

-ttrrn^rn. (i^/i y^.i/i'tittitf t/r diW.nisf (t per judicium recedat, &€.] This 

M I v. 1 i^. br:\nvl\ or the rtatuic givcih damages and fore-judger, and the 

1 V*^* V^^ rlainufc cannot tnkc dan\igcs, and leave the fore-judger, 

* ^' * lH\i ho mull cither take both according to Uus branch, or neither 

rf thorn. 

(U^ />'*:.;•,:..« /:*, s'.-v..' */■;• hu iiZT* ncn (xi^aduxUr tenrmtes^ 

S t. t. ♦«. f » • /v.'.V.vr «^:v:?-,:fc .,-7 "| l>y this daulc ihc warrar.ty of the 

icn .ut ^wl.ich was c>cr n uoh eiUcmcd in law) i* laved and 

pK*»<^;x«d, and ;r,v.\v dccJs ccaifrchcndcd both warranty and 

a\\ju't.ir^ 

(16) Aig 
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(16) Nee etiam excluduntur tenentes, &c.] Here the tenant hath \it.%.mtKn,^ 
dcaioh either to take the benefit of this aft, by taking the procefle ^^'^'^\ 
given by the faxne, or to take the prpccfTe at the common law, and ' ' ' 57* •* 
this was abundans cataela; for this Hatute being in the affirmative, 

the tenant might have had election (if this claufe had not been) 
bat ahundans cautela non meet: and the ancient fages of the law 
did ever make things as plain, and leave as little to conftruftion, 
as might be. ' 

(17) Sed/ohmmodo quando unusjk medtus^ &c. ] Hereby i t appear- 
etby that no fore-judger can be, but when there is but one mefne 
betweene the lord paramount and the tenant. 

(18) In cafu quando medius eft plen.-e ^etatis,'] Albeit a feme covert 7 B. s. mofo, 76. 
be not here excepted, yet by good conflrudlion Ihe is excepted. 9 E. a. ibid. 67. 

(19) Sine frarjtulicio alterius.] Thefe words were fpecially in- ^/e^* "^eJ,'' 
tended of tenant in dower, or of tenant for life, or in taile with a ^^^ byirTmar, 
remainder over ; for ag^infj them no fore^judg^r (ball be given, 104. 14 E.?, 
bat their extent is farre more large. tit siw(iif 79^ 

If the difTeifTor, or any other that hath a defeafible title in the 
tenancy doth fore-judge the mefne, this (hall not prejudice the 
diflfeifee, or him that right hath ; for they are within the remedy 
of thefe words, that tvtvY fore-judger ought to be fine f raj udicU ^ 

eJterius, 

But if the daughter fore^judge the m^fne, and a (b^ is borne after 
the fore-judgement, the Ton (hall not avoid it; for it Vi^&fine fra'^ 
Judicio alterius,wh^n the judgement was given. 

If two joyntenants bring a writ of mefne, and the one is fum-^ 
moned and fevered^ and the other fueth forth, he cannot fore-judge 
the mefne, becaufe he cannot refpondere cdpitaU domino de eifdemfer^ 14 K« 4, 37* 
nfitiis et cenfuetudinibus^ qua friusfacere dehuit pradi^us medius^ 

So it is, if there be two joynt mefnes, and the one appeare, and 
the other make default, no fore -judgement (hall be, for the fame 
caufe neceilarily colle^ed upon the fame words. 

They that are feifed in outer droit, as the bifhop in right of his 19 E. 3. tit* 
biihopricke, or the abbot or prior in the right of his monaftery, or inefb, Statham* 
the like, (hall neither fore- judge, nor be fore^judged, becaufe it is tp 
be intended* that it cannot be done^«^ prajudicio alteriuft fi>r that 
the confent of them is not had, which ^y law to the alteration of [ 3^6 ] 
any eflate is reqaifite, as the deane and chapter to the biihop, and 
, the covent to the abbot, prior, &c. 

If the mefne hanging the writ of mefne againfl him alien by fine, 34 1^* !• ^f^i 
albeit the right of the mefnalty pafTeth to the conufee, yet the n.^fne 47- 
may be fore-judged, and the conufee fhall not take advantage of 
•thefe words, fine prajudicio a/terius, becaufe he came to the 
xae{Talty, pendente brevi, and in judgement of law the mefne (as tp 
the plaindfe) remains feifed <>f the mefnalty; for, pendente lite nOfU 
fmmevHffr- 
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CAP. X. 

riJM hi ithiere ju/iic\ proclamae "^^HEREAS in the circuit of \ 

' fiurlt^ fftoU omnci qui hnvia li^ jullices it was proclaimed, that 

ht'fnt! voluainty ea iiberefit infra all fuch as would deliver writs, fhould j 

artHmtcrminum[\\poJl qucmhullum deliver them within a certain time, i 

hi've I cdpitttur^ multi dt hoc cgh- after which no writ (hould be rcceiv- [ 

fiitfUts^ cum niorom fcurhit u/]:/e cd; many tru (ling upon the fame, and 

.;./ I'urtlu'lum itrwinwfij ft nuiium tarrying until the faid time, and no 

i i't fupir eosfufvit Ubcratum^df U' writ fcrved upon them, departed by , 

cutiaju/i'u n-itiiUKty p'}/} qucruni n^ lici-ncc of the f»id jufticcs; after 

itjlum iid'on-fn :i fui ipjoriim t:hfiUt^ whofc departure their adverfaries, 

ptvapiniti'yy ! li .'u; jua p^rrriur.t i'l perceiving their abfence, delivered 

4«T,i, y//r.- ii!i{::.,th'o ptrj\u:^\;i^ n.i^ their writs in wax, which fometime 

tjuj}i,h pf.t /;/'.' Pit' riitWKui !<..'; ;.■./- by iraui!, nnvl fonKiimcs for rewards^ 

pluntui\ it ;...■, qui Jt\urc i*-^jV::r:t be rccei\cd of tl\e iheriff, and they, . 

f't\i','l \t.\' fUj ,ir::ft:i.':t : :.■.''::;;:./.;•.,/ that thou j;ht to have departed quiet, 

yi-./.w.;; /.•..'»:'«•:;;..;;//• /7/:\7.v;;.;7;, //...';.:/ l«Mc their lards. For the remedy of 

\rni*:us f\\\\ cp.?./f.v, .■*■,•* ;•; ;V. .w:/.'/..- Uwh fr:v.id from henceforth, the king 

Ji.ii /.■...'..,. '.7 /,;;•..■■;:..•;; y;. .'•,.■. v.:', ;v.' h.!:h (\\-:.vn.d,t!-.r.r the jufticcs in their 

;;.:■■.">, ;•;;■/;. '■."j ^v; .••..;.•.■••.; /i- •■.•.■.";.;, c".:\.ui:s Hi Jl ajYoint a time of fifteen 

/iv.'/;...':.": ./:*.•./•■..■.•;•/' ;;.«•';/ .";..' - ;;.' d,ivs, or a mc;v.^., cr a time more or j- 

r;::^s /•'•■./ f.v; .■".«;';,.■.; ........v Li's ,[af:i:r ^> th. cojrity (hall happen 

pr.\:. '.,::. t\ ..:...; ,•;;;.■;{■.• ...; :..•;;.; CO bo m.:rj or L:"> within which time j 

i.V-. ,.-.• ;'..'..■.■..':;, .•■.: ..7 .■•..■;; ;•;.'-.; it hi.Jl bi* openly proclaimed, that all 

r- /.;.'•;;..•;. /';;•;.;..'..•; ;...;.• fi;^!^ -> wili del: v;.r their writs, flwll 
/.•••., ...v;- ...r \ .,v.. •.V.'. ,-. . .; '. '- I... ..r ;h>:u rKibie the fame time j ; 

/«' ::i?u\:-:i\ ...-.' ,'v;.",: . . . ;, ,■; ,::-.: v.- :.:■ ::;e tire ccmeth, the ftc- i 

V-. :,.;..■..;.:•.:.... -r.- . . -. - ■ V ..\i'! c;::!::^ :;e chief juftice in 
• ■.•..■..;.: .-, . . .'.. :" . • i. ••: i\:/ :\- .- :■.-.. .v v. :::> he hath, and 
,'»./■ .\ ;•■... ••■ /. •■ . ..■.;.• •-. V . •, . .. :•...: r.o wi'il be rrceived 

^J :.\\'r .^: \: :: .,-. ;• :■. "."c :!.. . ; ::::i if it bv: re- , 

( ; '. . .^ ". :;:. ■ : „ . • ■ .. ./ .' . :. .1 . • . ,. - ^ .. .\ ,:::.-.■ : oc. :V i:7-:r.j; thwr^iupon 

i.. : ;.•:.•;;. .'> . ; . : ■..:■ :,- .'.- \:„.\\ :- .>:'::^:- c::jc^i bk:: o::Jy chat 

t '..• v--.';. .'. •. ; . .' . . ."• -.: •.- .-. •. ;"; .-.>:.:: J —\: ti.T.e daring the 
•.■•■•• .•.-.*./ . . .- . •.. - v: V...: :v.v be -::;::i*iei; aJib v/rits- 

. • ' ■ '• ■ ; ■ * : .>■.'• k': I ::::«:.; i:\iz c eu within the 

« ■ ■ . ^ . ".. . •. . •; ■ • ...r, ;■.:■::.::. < . :' lv circiii:. :i:I:ies of dar- : 

J..;.-.- ; :^ ■.■•. .• -. •..-:-^' :/ : .- - - ...:-:ri:. j-:^:? impedit, cf 

.. . • .*.■. J .-:.. . ...- v" ..;. V? : .\ ■: ' .:h :i ihe forefaJd 

' • - •■ • -• ." .'--■ ".■... .' "*...' . •. " ■ V ■*. -■..... :. Jv";' Ji r.t i'^yiiTT.w 
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fuibus juftic^ itinerant^ vel de quU make their circuit, and that have 

bujdam ten* in com* in quo jufiic' land in fhires where the juftices havo 

fton itinerant^ timent ifnplacitar* ^ et de no circuit, that fear to be impleaded, 

aliis ienenf in comitatUy in quojujtic* and are impleaded of other lands in 

non itinerant^ implacitentur : ui coram fhires where they have no circuit, as 

jujiic* apud iVytm\ vel * de banco do- before the juftices at Weftminfter, or 

mini regisy vel coram jufticiariis ad in the king's bench, or before juftices 

ajjifas capiendas ajftgnatisy vel in aliquo affigned to take aflifes, or i n any coun- 

comMu coram vic\ vel in aliqua cur* ty before ftieriffs,or in any court baron, 

baronum^ facete pojjint generalem at-- may make a general attorney to fue for 

tornat* [b) ad profequendum pro eis in them in all pleas in the circuit of juf- 

cmnibus placitis in itinere ij^ jujlic* tices moved or to be moved for them, 

pro ipjisy vel contra ipfos motis vel mo- or againft them, during the circuit; 

vendlsy durante itinere. ^i quidem which attorney or aJtorneys (hall 

atiornatusy vel attorn* ^ habeat potejfa- have full power in' all pleas moved 

tem in placitis motis in itinere quoufque during the circuit, until the plea be 

placitum terminetur (5), vel dominus determined, or that his mafter remove 

fuus ipfum amoverity nee per hoc excu" him; yet fhall they not be excufed 

fentur^ quinfint in juratisy et aJp/iSy thereby, but they fhall be put in 

coram etfdem jujiic* (8), juries and aflifes before the fam^ juf- 
tices. 

Reglft. 19. b. (13 Ed. 2. ftat. j. c. 4.) 

( 1 ) Cum in itinere juftic, proclamat, fuerit, quod omnes qui breviz 
liberari *voluerunt^ ea liberent infra certum terminum, l^cJ] 

Hereby is recited the mifchiefe which was before the making of 
this aft, the remedy followeth. 

Ut hujufmodi fraudi mpofteruniy fiatuit dominus rex, quod ju/" Fletayli.j.c.19, 
ticiarii in itineribus fuis ftatuant terminum, quinden^, *vel men/ts, mi* 
noris *vel major is termini fecundum quod comitatus futt major fuel minor, 
infra quern terminum publice proclametur quod omnes qui brevia liberare 
woluerint ea liberent infra terminum ilium, et in adventu illius termini 
certificet vicecomes capitalem jufiiciar* itinerant^ quot bre*uia habent 
et qu€e, et quod ultra ilium terminum nullum breije recipiatur, quod ft 
receptumfuerit proceffus per illud fadus pro nullo habeatur,'\ Upon this fr. 6 E. i. In 
purview was great qaelHon, whether the king might difpenfe with Thcfaur. Rcgift. 
this law, and give a further day then hereby is prcfcribed, and in ^o- 19- F.n.b, 
the end adjudged that he might for advancement and furtherance ^7- E. 
of juftice : of this purview, the Mirror with too much afperity faith MIrror,c.5, §5. 
thus, Leftatuie defufpention de brief es en eyres eft reprovable come re- 
pugnant a la grand chartre que dit nous ne 'veermis a nul droit, ne de* 
laierons, l^ pur quoy font brief es rebotables de ^fjiience eins pur le muU 
titude des brief es que adonques fe font ^ pur le *pitit r.ombre des juftices 
perit droit de plufors, •^'. 

(2) Excepto quod breve, ^cJ] Here followetit five exceptions: 

1. The firil is, that a wiit abated, may, during the whole eyre, 
be amended. 

2. Writs of dower, of the feifin of men that dyljjfj within the fum- prft. c.«. Flctji, 
inons of the heir (which is by the fpace of forty j^yes) before the lib. i.e. i^,^(h 
beginning of the heir. j . 

3. Aflifes of da. jein prefentment. 

4. ^4are impcdit of c h u rche: vacant within the afofcfaid fummons, 
^all be received at any time before the departure of tne juflicfs. 

5. VVriu of aiiifc ot ^ovel difTeifm, at what time foever the 

f f— 2 %^ ^ diilciftxv 
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dilTeifin was done, ihall be received daiing the eyre of die 

juftices. 

Begift. fb. 199 (3) Concedit donC rex de gratia fiiciaU qu9d ills qui babnttattn^p 

»o. F.N.B. 25. 5pcg Here is an tJBl of grace, and therefore it is termed ac- 

^tzfx^' ^* cordingly, De • gratia ^ea'ali; for where the king by his prero- 

8 E. 3. i!a gative before this and other ftatates might by letters patents, or 

* r 278 1 ^y ^^^ under his great feal, grant to any demandant or pi% tenant* 

or defendant, to make attorney in any aaion, and to command the 

judges to admit fuch peribns to be attorneys for them : Now juftly 

IS this a^ IHled an z€t of grace, for that the king gave his roymll 

aflent to this law for the quiet and (afoty of his fobje6b, givn^ 

them power hereby to make attorneys in cafes herein exprefleo* 

whereby the king loft fuch profit of the great feal, as he iormerl/ 

received in fach cafes. Statutum ex gratia regia dicitur^ qsuutdo r§M 

dignatur cedere dejure/uo regio fro quieti et cemmodo populijiti, 

(4) //// qui babentf &c.] This adl extends alwell to corporm* 

tions aggregate of many, as maior and commonalty, and to £>!• 

corporations, as to private perfons : and it extendeth afwell to 

juflices in eyre of the foreft, as to other juftices in eyre; fee the 

fourth part of the Inftitutes, cap. Jndices in Eyre, & cap. the Courts 

of the Fordls, and the Regifter ubifupra for claim of liberties. 

4E. 3. Attorney (5) ^oti/'que placituml ermine fur,] By the judgement agatnft 

'^ H ^ 5* ^" the defendant, the warranty of attorney is determined ; for thereby 

X\ h! 6. 40. placitum terminatuvt but onely to fue execution (which is the frait 

34 H. 6. 51! of the judgement) within the yeer: and if he fue out execadon 

within the yeer, he may profecute the fame after the yeer; bdt 

if he fue out no execution within the yeer, then after the yeer 

i^ ended after judgement, his warrant of attorney is determined. 

% E. 3. 20. (6) Attornatum generalem.] Of this generall attorney you fhall 

^3'J' *7» often reade in our books. 

Regifi. iV V. ^7^ ^^ omnibus placitis in itinere.] This is not underilood of an 
aflife of novel dilTeiiin, for it is querela, and not piacitmm ^ffije^ 
whereof (as elfe where hath been iaid) there is plentifuU aothonty 
in our books. 

(8) Nee per boc excufentur quinftnt iujuratis et ajflfis coram rifiim 
Marlbr. cap. 14. juftic\] The wifdom of parliaments, and of the fages or the I 
39 H. 3.15. law hath ever been, that able and fufficientmen ihoiud not (to [ 
34 H. 6. 25. j|jg hindrance of juftice) be exempted for fervice in juries and . 

3.5 H. 6. 42. ^ffifg,^ 



CAP. XL 

ry E fervtentibus (i)^ halivis (2)^ QONCERNINCJ fervants, bai- 

camerariis (3), et quibufcunque liffs, chamberlains, and all man- 

receptoribus^ qui ad compotum redden^ ner of receivers, which are bound 

dum temntur (4) : concordatum eji et to yield accompt, it is agreed and 

ftatutiim^ quod cum dominus hujufmodi ordained, that when the mailers of 

Jervient^ dcderit eis audi tores {$) com" fuch fervants do aflign auditors to 

poti^ et ccntingat ipfos ejfe in arrera- take their accompt, and they be found 

giis fuper compotum fuum omnibus al- in arrearages upon the accompt, all 

locatisy things 
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l^eatisj et attocandis (6), arrejlentur 
corpora eorum (7), et per tefti- 
monium audtUrum ejufdem compotiy 
mttantur et liberentur proxima gaola 
dmuni regis (8) in partibus illisj et a 
vic\ feu cuftode. ejufdem gaola reci^ 
piantur [^)y et carceri mancipentur * 
in f err is ( I0)> // fub bona cufiodia^ 
ettn ilia prifona remaneant de fuopro" 
prioviventes( 11), quoufque dominisfuis 
de arreragiis plenarie fatisfecerint. 
At tamen ft quis fie gaola liberatus 
£onqueratur<, quad auditores compoti 
fui ipfum injufic gravaverunt {i2)y 
0urando ipfum de receptis qua non re^ 
cepity vel non allocando ei expenfas aut 
Uierationes rationabilesj et inveniat 
amicosy qui eum manucapere voluerint 
,ed ducendum coram baronibus de fcac-* 
carioy Hberetur eisy et fcire faciat 
vicecomes (in cujus prifona fuer it) do'- 
mnoy quod ft' coram baronibus defcac- 
cario (13) ad aliquem certum diem 
cum rotulis et aliisy per quos compotum 
fuum reddideritj et in prafentia ba» 
ronum vel auditor^ quos ajffignare vo- 
luerint j recitetur compotusy et fiat par- 
tibus juftitiay ita quodfifuerit in ar- 
reragitSy committatur gaola de FleetCy 
ut fupradi^um efl* Et fi diffugerity 
£t gratis compotum reddere noluerit 
( 14), ficut in aliis fiatutis alibi con- 
tinetur*y Marlbridge, cap. 23. dif 
tringatur ad veniendum coram juf 
ticiariisy ad compotum reddendum^ ft 
habeat per quod difiringi pofftt. £t 
cum ad curiam venerit^ dentur ei au- 
ditores compotiy coram qui bus ft fuer it 
in arreragiiSy et Jlatim arreragia foU 
vere non pofftty committatur gaola cuf- 
todiend" in forma pradiS}\ Et ft 
diffugerity et teflificatum (15) fuerit 
per vicecomify quod non fit inventusy 
cxigatur de comit* in cotnitatumy quouf- 
que utlagetur. Et fit hujufmodi in- 
carceratus irreplegiabilis. Et caveat 
ftbi vicecomeSy vel cufios ejufdem gaolay 
five fit infra libertatem \i(i)five ex- 
tray quod per conanune brevcy quod 
Moitur replegiarcy vel alio modo fine 

afjinju 



things allowed which ought to be 
allowed, then* bodies fhaJl be ar* 
refted, and by the teftimony of the 
auditors of the fame accompt, fhall 
be fent or delivered unto the next 
;aol of the king's in thofe parts ; and 
all 6e received of the Iheriff or 
gaoler, and imprifoned in iron under 
(afe cuftody, and (hall remain in the 
fame prifon at their own coft, until 
they have fatisfied their mafter fully 
of the arrearages.- jTeverthelefs if 
any perfon being fo committed to 
prifon, do complain, that the auditors 
of his accompt have grieved him un- 
juftly, charging him with ^receipts 
that he hath not received, or not al- 
lowing him expences, or reafonable 
difburfements, and can iind friends 
that Will undertake to bring him be- 
fore the barons of the exchequer, 
he (hall be delivered unto them; and 
the (herifF (in whofe prifon he is 
kept) (hall give knowledge unto his 
mafter, that he appear before the 
barons of the exchequer at a certain 
day, with the rolls and tallies by 
which he made his accompt ; and in 
the prefence of the barons, or the 
auditors that they (hall affign him, 
the accompt (hall be rehearfed, and 
juftice (hall be done to the parties, 
fo that if he be found in arrearages, 
he (hall be committed to tlie Fleet, 
as above is faid. And if he flee, and 
will not give accompt willingly, as 
is contained elfewhere in other fta- 
tutes, he (hall be diftrained to come 
before the juftices to make his ac- 
count, if he have whereof to be dif- 
trained. And when he cometh to 
the court, auditors (hall be affigned 
to take his accompt, before whom 
if he be found in arrearages, and can- 
not pay the arrearages fordiwith, he 
(ball be committed to the gaol to be 
kept in manner aforefaid. And it 
he flee, and it be returned to the (he - 
rifi^that he cannot be found, exigents 
(hall go againft him from county ^ 
F f— Z 2 3 couaty, 
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county, until he be outlawed, and fuch 
prlfoncr fhall not be replevi(able« 
And let the fherift or keeper of fuch 
gaolc take heed, if it be within a 
franchife, or without, that he do not 
fufFer him to go out of priibn by the 
common writ called replegiare, or 
by other means, without aiTent of 
his niafterj and if he do, and thereof 
be convict, he ihall be anfwerable to 
his maftcr of the damages done to 
him by fuch his fcrvant, according as 
it may be found by the country, and 
(hall have his recovery by writ of 
debt. And if the keeper of the gaol 
have not wherewith he may be jufti- 
ficd, or not able to pay, his fuperior 
that committed the cuftody of the 
gaol unto him, fhall be anfwerable by 
the fame writ. 

flfti, db. U €• 64. Brit. fol. 70. a. (i Inft. 295. a. zlnft. 378. F'ltz* Accompt, 96. 109. Fitr. 
Avowry, »20. Rcgift. ip. Raft. 14, &c. Fitz. Accompr, 23. 26. 47. 74. 106. 51 H. 3. c 43. 
^9 Ed. 3. f. 5* 17 £d. 3. t\ 59. I R. 2. c. 12. 7 H. 4. c. 4. 2 Leon. 9. Fitz. DebC 172. Ficz. IflTu. 
l60k Bro.Dttt. 103. 2 Bulftr. 321.) 



ajpnfu domini (17) ipfum a prifona 
exire non permttat. ^od ft fecertty 
it Juper DOC convincatur^ rejfondeat 
domino de damnisy per hujnjmodi Jer- 
vienUmJibi illatisy fecundifm quod per 
fatriam ver'ificare poterity et habeat 
dotninus fuum recupcrare per h^eve 
de deb'tto (18) verjus cvjlodem, Et 
ft cuftos gaola non haleaty per quod 
jujiicietury vcl undc folvaty rejpondeat 
Juperior juus qui cujlodiatn hujufmodi 
gao.a Jibi commsfit (19)5 per idem 
brezc* 



^. 13 E. 3. Ac- 

count76.4iE.3. 

jb. 74. 8E. 3. 

46. 2 K. 2. Ac- 

count 45. 

1 1 R. 2. ib. 48. 

F.N.B.b.c.d.e. 
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ft a. 124. 
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the cnu of this 
chapter. 

1. Partofthcln- 
flitulcs, uhi fup. 

i.Partoftheln- 
fti rules, 153. . 
Flcia, 11.2.0.70. 
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(!) Servientihus,'] Every writ of account mull be bronghc 
againil one, cither as bailife, receiver, or gardein in focage ; and 
therefore againft a fervant as fervant, or againfl an apprentice, or 
a controller, furveyor, mefTenger *, or the like, a writ of account 
lyeth not, unlefTe he be charged as bailife or receiver. 

A gardein in focage cannot h? committed to prifon by force of 
this aft, for a gardein in focage is in loco parentisy and this a& be- 
ginneth with fervientibus, and this word feruientihus is to be ap- 
plyed to hali'vis, camerar.iisy et re^eptoribiis\ lor this aft foon after 
this faith. Cum domini hujufmodi fcrfvientum dederit eis auditor es^ l^c. 
Where thefe words are to be cbferved, i;/s. domini^ the lords or 
maflers, and Jer'vienfes, fervants, which word y?ri;/>;//f/ extends to 
all ; and therefore the gardein in focage being no fervant, nor the 
heir lord, or mailer is not by this aft to be imprifoned, &c. 

(2) Bdli'vis,'] This word is iufucicntly known, and if gardein 
in focage occupy after the heir attain to the age of 14 yeers, he 
may be cliarged as bailife. 

(3) Ca?nerariis.'\ Receivers were anciently called chamberlains, 
becaufe they were wont to keep the money received in chambers 
fpecially provided for that purpofe; yet cannot he be charged as 
chamberlain in an account, but as bailife, or receiver, for the caufe 
abovefaid. 

(4) Et quihhfcunq; receptoribus qui ad compotum reddemeP ie* 
n€ntur,'\ Rcceptores is a known word, and necdeth no further ex» 
plication. 

(5) Dederit eis a.ydi teres.] An account taken before one auditor, 
is not within the purview of this llatuie 1 for this adl is ip natu|pof 

9 a com* 
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m commiflion, and a commifTion being made to two or more> cai^- aoH. 6. 17, i8« 
not be executed by one alone. 4i- 4-5* ^^» 6- 

By this ad the auditors are judges of record, and therefore by ^Ih 6 '*^* 
confequence in an a^ion of debt for the arrerages of an account nt. i©. f<3.io2* 
before two or more auditors, the defendant fhall not wage his Denbauds cafe.* 
law. 38 H. 6. 6. 

And by the fame, confequence of reafon, if the lord be found *^u^^^'* 
in furplufage upon the account determined by the auditors as an in- D^nbaud^caft ^' 
cident to their authority in an adlion of debt brought by the baiJife ubi fupra. 
for this furplufage, the lord fhall not wage his law, becaufe by 
force of this aft (they being judges of record) no wage of law 5H.4. cap. 8. 
can be allowed againfl their record : and fo was it adjudged in the 
exchequer chamber, as it is reported in 20 H. 6. But if the ac- 20 H. 6. 17, ig. 
count be made before one auditor, this (as hath been faid) is out H H. 6. 24. 
of the flatute, and therefore there he fhall wage his law ; but the ^'*'*® *"^"» t* 
lord cannot be committed to prifon (for the caufe aforefaid) by 
force of this aft. 

In an aftion of account againft a receiver, for 13 s, 4d. or any 43 E. 3. 21, 
other fum under 40 s. the fherife in his county court fhall not hold 
plea of it ; and the reafon thereof is, becaufe the fherife cannot 
affigne auditors who (as hath been faid) are judges of record, and 
the county court is no court of record. 

(6) Omnibus allocatis et allocandis,'] f By thefe words, if the 
lord be found in furplufage, it is within their authority, and ther- 
fore parcell of their record, and fo in that cafe (as hath been faid) 
no wager of law. 

But' albeit the auditors do difallow a juft demand, yet ihall he 
take no averment or advantage upon thefe words, againft the 
record of the judgement of the auditors; for,yW/V/V//w/ro <ventate 
€ucipitur, and netno poteft contra recordum 'verificare per patriam : but 
he hath remedy after by this aft, by a writ of ex parte talis for his 
relief, whereof more fliall be faid hereafter in his proper place. 

(7) Arrejientur corpora eorum,] Note at the common law, the 
proceffe in account was fummons, attachment, and diftreffe infinite; 



Marlbr. cap. it. 
lib. 3. fo!. 1 1. 
Sir Wjillam 



by the flatute of Marlbr. a wrii o^ monjira'vit de compotow^^ given ; Hcrhrrr*; cife. 



and here by this branch the body may be arrefled, and after by this 
aft proces of outlawry is given in account, fo as after the account 
determined the b"jdy of the defendant may be arrefted, &c. 

Note the words in effeft be fuper cc/r.J'ct^^m fuuniy l£c, arrcjlntur 
et liherentur, fo as the auditors by force of this rift ouglit to com- 
mit him, &c. prefently after the account determined. 

(8) Proxi:.>?t€ (raola: domini regis."] This is intrndi^d of the rc't 
gaole, though it be not in the fan.c county, for. as it hath b^.-n 
iaid, the flatute is in nature of a CwLiniiflion, and therefore thi. 
word proximo muft be purfued. 

(9) Et a 'uic^ feu cuftode ejujdem gaoler recipiantur.] The auditors 
mull make a warrant in writing under their feales to the fheriiTe 
upon the fpeciall matter, and thereupon the flieriffe ought to re- 
ceive the accountant in execution. 

(10) Carceri mancipcniur in /trris."] Hereby it appcarcth that 
the fhtrilFs ought to k.-ep him in fal'vagt arcia cujlon.a, and hath 
power by this aft, if need require, to lay irons upon him for his 
fafe keeping; but this the gaoler could not haye done by the com- 
mon law, as by all oar ancient authors it appeareth. 
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(11) Z)^ >9 /r#/rM wventes.) By this daufe it appeaittth, that 

he that 13 fo imprifoned muft live of his owoe. 
Bntton.fbl.To. (12) Auditorts compoti fid ipfmm it^ufii gravmferMMtJ] B^ this 
rieta, U2.C.64. claufe is the writ of ex parte talis given to the accoantant, if xhm 
F N*B 'iV f ^^^^^^'^^ afligncd by the lord cither charge him de rtceptu qmst mn 
9* * recepify vet non allocando ei expenfas out HBerationes rationahilis, and ' 
this writ is, in nature of a commiflion to the barons of the cxche* 
quer, for that they are the foveraigne auditors of England to heart 
and audite the account, et qu§d fiat juftieia partibus. 

But this writ lieth not, but where the account it taken before 
auditors afiigned by the lord, for if there be a writ of account 
brought, and the court afiigneth auditors, there lielh no writ of 
ex parte talis, for in that cafe he ought to ihew his griefe tp the 
jufticcs, and they ought to doe him juflice, and the writ of est 
forte talis is grounded upon this a£l, where the lord afligneth 
auditors. 

(13) ^odfit coram haronihus de fcaccario.'] The writ in the Re- 
gifter, ai.d F.N.B. ubifupra^ is coram tbe/aurario et baronibus noftris 
di fcaccario, but it ought to be coram baronibus de fcaccario accord* 
ing to this a£k, and that the rather^ becaufe the barons are (as hath 
been faid) the foveraigne auditors of England, and herewitk 
agrceth Fleta. 

Upon furetics found he (hall be at large to follow his writ of* 
ex parte talis, before the barons, but if it be found that he was in 
arrerages, he ihall be in execution again. 

(14) Et fi dijfugerit, et gratis compotum reddere nolueritg ScC.J 
Vide Marletridgc whereby the writ de monfira^it de compota it 
given. 

(15) Etfi dljjugeriz et tefiificatum, &c.] Here is procet of out- 
lawry given in account. 

(16) Et ca<veat fibi vicecomes vel cufios ejufdem gaela ft fit istfra 
lilertatem.] This a£l exiends to all keepers of gaoles, and there* 
fore if one hath the keeping of a gaole oy wrong, or difoBo^ and 
fuffereth an efcapc, he is within this ftatute, as well as he, that hath 
the keeping of it dejure* 

ii?) Sine ajjenfu domini!] And this affent may be by paroll^ 
fhall be a fufiif ient barre in an adion of debt brought for the 
cfcape. 

(18) Et babe at dcmluus fuum recuperare per breve de debito, fccj 
There was no a£lion of debt againft the gaoler for an efcape at the 
common law, but the party was driven to his fpeciall adion upon 
his cafe, which adlion was grounded upon a trefpaiTe or wrong, 
and not upon any contrail in deed or in law, but this ad firft gaye 
the aftion of debt againft the gaoler, which had let one to efcape, 
iR.z.i(ruei6o. which was committed to prifon by auditors for arrerages of ac- 
9H;6 19.^ count, but it lieth not againft the gaolers executors, becaufe it is a 
trefpafte, and before any other aft of parliament by the equity of 
this aft an aftion of debt did lie againft the gaoler for an eicape in 
court pipowdcrs, and fo in all other cafes. 

Afterwards the ftatute of 1 R. 2. for a further declaration gave 
the aftion agiinft the gardcin of the Fleet. 

But albeit this aft, and the ftatute of 1 K. 2. alfo doth fpeake fer 
breve, yet a bill of debt lieth alfo by the equity of this and that 
Aatute^ albeit it hath been holden to the contrary, but fince it hath 

been 
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been often adjudged that a bill of debt is maintenaUe apon the 4» AiH p. ix* 

Now for as much as the ftatutes doe give recovery by wnt of "•^'•™*3o^ 
debt, incidently, they do give damages alfo. | J^- ^'^t^ 

This aft doth extend to feme coverts and infants, that are Lib. 8.A>L4!L 
keepers of gaoles, to charge theA in an adion of debt for the efcape Wittin^hamt 
of one in execution. cafe. 

(19) Rtfpondeat Juperior fuus^ ftti cuftodiam hujufmodi gaola fihi See cap. 43, 
rommi/erit.j This is to be underftood, when one that hath the cuf- '3 ^* 3- 
tody of a gaol of freehold or inheritance, committeth the fame to "*"* *53» 
another that is not fufiicient, his fuperior (hall anfwer for the efcape 
of the prifoner ; but he fhall not have the a£lion of debt againft 
the fuperior as long as the inferior is fufficient. 

The mayor and citizens of London have the flierivalty of Lon- n B. 1. Ddt 
don in fee, and the fheriffes of London are gardeins under them, 272* "^« 
and removable from yeare to ycare, in this cafe the (heriffcs of ^*"> *7** 
London are gardeins, and the mayor and citizens their fuperiors ; 
and though the fheriffes appoint a keeper under them, yet he is 
not withm this ftatute, becaufe it is intendable when the gardein 
commeth in by him that hath the freehold or inheritance in the 
cudody, for this a£l doth extend but unto two fuch degrees, for 
there cannot be two fuperiors within thb ad, but one fnperiour 
and one inferiour. 

The duke of Norffblk being marfhall of England of inheritance* 1 1 EU ubi tMfOk 
and having authority to make a deputy doth make a deputy, who 
iiath the cuftody of the |;aole, he is the gardein, and the duke of 
Norffblk his fuperioar within this ad. 
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iS\XJIJmuhi per malitiam {i)vo- pORASMUCH ^ many, througli 
^^^s^^lentes alios gravarcy procurant malice intending to grieve other» 

falfa appella {7,) fieri de hondcidiis^ do procure felfc appeals to be made 

et aliis feloniis C3), per appellatores of homicides and other felonies by 

nihil hahentesj undt domno regi pro appellors, having nothing to fatisfjr 

folfo appeltoy nee appellatis de damnis the king for their felfe appeal, nor to 

rejpondere poJftAt : Jlatutum ejiy quod the parties appealed for their da- 

cum aViquis Jtc appellatus de felonia fibi mages; it is ordained, that when 

impofita fe acquietaverit in curia regis anv, being appealed of felony fur- 

modo debit (4), yel ad Jeifam appeU mifed upon him, doth acquit himfelf 

latorisy vel domini regis : jujiictarii in the king's court in due manner, 

coram quibus auditum erit hujufmodi either at the fuit of the appellor, or 

appellum et terminatunij puniant ap^ of our lord the king, the julHces, be- 

pejlatorem per prifonam unius anni^ et fore whom die appeal (hall be beard 

nibilominus reflituant hujufmodi ap- and determined, fhall punifli the ap- 

pellatores damna appellatis^ fecundum pellor by a year's imprifonmenf, and 

dfcretionem jujlie\ habito refpeitu ad the appellors fliall neverthdefs re- 

fripnam vel arreftationem quam oc^ ftore to the parties appealed their 

tafiine hujufmodi appellorum fujiinu* damages, according to the difcretiou 

nvUappellati^€tadinfamiamfuam{s)% of the juftices, having refpeft to the 

quam imprifon* 
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impriibntnent or arreftment that the 
party appealed hath fuftained by rea- 
fon of fuch appeals, and to the in- 
famy that they have incurred by the 
imprifo.iment or oiherwife, and fliall 
nevcrtii.iefs make a grievous fine 
unto the iting. And if peradventure 
iuch appellor be not able to recona-r 
peni'e the damages^ it (hall be inquired 
by whofe abetment or malice the ap- 
peal was commenced, if the party ap- 
p--ai?d dcfire it; and if it be found 
by the (ame inqueft, that any man is 
abettor through malice, at the fuit of 
the parry appealed he fhall be diC- 
trained by a judicial writ to come 
before the juicices; and if he be 
lawfully convici of fuch malicious 
abetment, he ihall be punifhed by 
imprifonment and rcftitution of da- 
mages, as before is faid of the ap- 
pellor. And from henceforth in ap- 
peal of the death of a man ther^ 
Ihall no eflbin lie for the appellor, in 
whatfoever court the appeal fliall hap 
to be determined. 

.(12 Rep. i?6. Hob. 9?. Fit?.. Damagp, 77, FItz. Coron. 12. 77. 9R. 386. ii Rep. 77. i E. 3. 
Alt. I. c. 7. Rcgiih 56. izKcp. 1Z5. Cru. LI. 223. 71. 14H. 7. 2, 26 H. 8. 3. Dier, 120. 131. 
S H. 5. 6. 8 Ed. 4. 3. Re^ji.l. 134.) 



fuam fer imprifonamentum^ vel alio 
modo incurrerufitj et nihilominus ver-- 
Jus dondnum regem graviter redi- 
mantur. Et ft Joric hujufmodi ap- 
peUatores non kabcant^ unde pradicla 
damna reflitncre pojjinty inquiratur 
fer quorum abbittum (6) formaUim 
fuerit hujujmodi appdlum per fiiali^ 
iiamy ft appdiatui hoc pctat. Et ft 
inveniutur per illam inqufttionem^ 
quod aliquisftt ablettator per malitidm 
(7), per breve de judicio ad feci am 
appellati diflringatur {%) ad vetiten- 
dum coram juftic*^ Et f: legitiino moda 
conviSfus fuerit de hujufmodi ahbetto 
per malitiafn^ pttniatur per prijbi2u;ny 
et teneatur ad reftitutianem damnorumy 
ficut fuperius dictum eft de appellator e. 
Vide anno i R. 2. cap. 13. Nee 
jaceat de catero appellatori in appeUo 
de morte hominls ejjbnium (9), in qua- 
cuvque curia ubi appellum fuerit ter^* 
minajidum. 
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By the words hereof it appeareth, that before this ftatnte the 
defendant being duly acquited, (hould recover Tiis damages, but 
that is to be undcrllood in a writ of confpiracy, wherein he (hould 
recover damacjes for Aitisfadlion in regard of the infamy, imprifon- 
ment, and vexation done to him, and further that the parties con* 
vi^ed Ihould be fined to the king and iir.prifbned, which, I have 
read, began in this fort before the raigac of H. i. They which 
plotted, or compared the death of a man under pretext of law by 
iM-inging falfe appcales, or preferring untrue indidlments againii 
the innocent of ftlony, who being duly acquited, both the appel« 
lant and his abbcttors wei j to fuffer death. 

But I;bg H. 1. by authority of parliament did mitigate the fe- 
verity of this auncientlaw (left men (hoiild be deterred and afraid 
to accufc) and did ordaine that if the delinquents were convidied 
at the fuit of the party, they ihould make fatisfadion, and be fined 
ajid imprifoned : but if they were convidled by judgement at the 
fait of the king (whom they pretended to intitle to the forfeiture) 
then they ihould lofe the freedome of the law, they ihould be fo in- 
famous as never to be any witnelTe, or to be of any jury. That 
they ihould never come in or neare the kings court, but make their 
attournies, that they, their wives, and their children, (hould be cafi 
out of their houfes, and their hcufes proilrated, their trees eradi- 

' cated 
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catcd and fubvcrted, their meadowes plowed up and wafted, erety 
thing to be deftroyed which nourifhed or com tried them, in rc- 
fped of the villany, and Ihame done to the delinquent, all againft 
nature and order, for that the delinquent fought the blood of the 
innocent under pretext and colour of law, and this in later bookes 
is called a villanous judgement, all which in cafe of confpiracy re- 
maine a conftant law to this day. But this aft doth give the party 
a fpeedier remedy for his fatisfadion then he had before, as here- 
after (hall appeare. 

(1) Per maliiiam,'] Thefe words doe open divers vvindowes for Pafch. 5o^.l« 
the better undcrilanding and inlightening of the generall words of ^°"[" '^S*^ . 
this ftatute. <Je°Bo^o^^&c. 

I. If the appellee be firft iiidivS^ed of the felony whereof he is Hil.aeE'. i.Co^ 

iappealed, the appeale fliall not be underftood to be commenced ram rrge. Leic' 

per malitiamy becaufe the plaintifFe hath a foundation to build upon, "Will. Burndl. 

'vifz. an indiftment by the other of twelve or more men, fo as it ^^ ^Ki* 

fhall be prefumed that the plaintifFe was moved to his appeale by Tq£, 3.^*42. 

xh& md\!^mtnt.y et non per maUtiam \ for in thofe dayes (as yet it 33H. 6. 2* 

ought to be) indidtments taken in the abfence of the party, we^e 14 H. 7. 2, 

formed upon plain and direft proofe, and not upon probabilities i? ?'^* ^'/*l. 

or inferences : but if the indiclment be infufficient, then it is in jn^jtyt^ ^i^» 

judgement of law as no indiftment, and then the appeale may not- 208. 9 h! 4. 2! 

withdandlng be commenced per malitiam, et fie injfimilihus, or if it 9 H. 5.2. 

be a good indiftment, and found after the appeale commenced, yet ^^ E» 4- 6. 
may the appeale be commenced /^r «/i////V?^«. 

2» If one be appealed of murder, and it is found by verdidl 22 AlE p. 77. 
that he killed himy^ defendendoy this fhall not be faid to be per ma- 
iitiam^ becaufe he had a juft caufe, for quod qui/que oh tutelam cor* 
ports fui fecer it i jure idfecijfe mdetur ; etfic defimilibus. 

3. The heire or other near of kin, may, abbet the wife plain- 

tifie in the appeale, Etfic adjudicatur quod pater, mater, frater, l^c» Term. Mic!i. 
nonfuni in cafu hujus fiatuti ratione propinquitatis fanguinis, et ad eos ai £• i» ^o- 
pertinet pr^ediaam mortem ulcifci: Hoy lands cafe, and cannot be faid "'^ "h o ifnS 
to be per malitiam. Jfe! 6 E^. 3. 33. 

4. Malitia refcrreth onely to the procurers and abbettors, as it 
appeareth by the cxprefle words of this ad. 

(2) Fal/a appella/l Soone after the making of this ftatute, the Mich. 34B«i. 
wife and her fecond hulband brought an appeale for the death of Coram rege. 
her former hufband, the record faith, Non poteft ejfe appellatrix po^J^us^fUUitul 
pro morte prior is mar it i, ^c. ip/a pro repellend. pana, fiatuti pro falfes ^^^ lalfitai. 
appelhs advocat appelUimfuum eJfe jufium tiec fal/um, licet fit caj/atfim, 

et licet illud profoqw non potefi, quia hahet *virum\ qua quidem cauja 
potius eft quadain fiultitia quam falfitas^ ideo ex gratia curiae ccncefil 
efi in prajeni* aliorum juftic* de banco, pofiquam prifimam 15. dierum 
hahuerit, quod fi?ism fac^ cum rege, 

(3) De homicidio et aliis/eloniis.] This is not onely intended of 
fuch offences as were felonies at the making of this ad, but of all 
fuch offences alfo, as have been made felonies by any ad of parlia- 
ment fmce this ad. 

(4) Se acquietaverit in curia regis modo debitoJ] This ftatute doth [ 38? 1 
extend both ro acquitals in deed, and to acquicals in law. 

Acquitals in deed, as either by verdid, or by battell, and in that Reg>ft. 34- 
cafe when the plaintiffe yeelds himfelfc creant, or vanquifhcd in *4 E« 3- 73- 
the field, the jodgeraent fhall be that the appellee fhall goe quite, ^g, ^i^H dT 
ftod chat he fball Kcover bis damages againfl the appellor^ but if c^'r. j2. 

the 
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tHc plaintife had been fliune, then no judgement can be given 
againft a dead perfon. 

Acquitals in law, as if two be appealed of felony» the one as 
principal! , and the other as acceiTary, and both of them plead not- 
Euilty* &c* and the jury doth acquite the principally in this cafe by 
hw die acceiiary is acquited, and (hall recover damages bv this a^ 
againft the appellant, &c. or may have his writ of conspiracy at 
the common law. 

Bat if the principal! be acquited by verdifl, proces depending 
againft the acceflory^ the accedbry (hatl not recover damaget 
within this ftatutc, becaufe no jury can be retourned to afufle 
them. 

if one be appealed as acceflbry to two principals, one of the 
principals is acc^uited, the acceflbry fliall recover no damages ontill 
the other principall be acquited. 

If the plaintiffe in an appeale be non-fuit, and the defendant is 
arraigned at the fuit of the king, and aCquited, he (hall recover hi» 
damages by this adl, for the words be, Fel adfrSam afptlhmtu vel 
Jomini regis, but this fuit of the king muft be intended upon the 
appeale after non-fuit, for an acquiuU upon an indidment b not 
within this ftatute. 

For debit 9 modo ac^ietatusp fee 9 H. 5^. 2. that the defendant 
being acquited bjr verdid, yet if his life was never in jeopardy 
cither in the originall, or proces, though it be in default of the 
plaintiiFe himfelre, yet is he not debito modo mequietatu* within this 
ilatute. 

The wife of Coplefton brought an appeale of murder againft 
StoweU, and five of his fervants as principals by being pre(ent, 
aiding and abetting Stowell to commit the murder^ and StoweU 
appeared, againft whom the plaintiiFe declared with a fimul cum of 
his five- fervants, and Stowell pleaded not- guilty, and procefTe was 
continued againft the other five, and by verdid it was found that 
Stowell killed Copleftone in his owne defence, whereupon he was 
acquited, and had his pardbn of grace ; and it was refolved by M 
the judges of England, that this acquitali of him was in law an 
acquitall of all the other five that were charged as principals by 
being prefeiit, aidin?, and abbetting, and Stowell couM not upon 
this ftatute recover da;nages for the caufe before remembred.- 

If the defendant plead that there is a nearer heire, and liTue 
thereupon taken, and found for the defendant, he is difcharged of 
the adion, but is not acquited of the felony within the purview of 
this ftatute ; fo it is if the defendant be difcharged by clergy, be 
is not acquited within the purview of this ftatute. 

If the defendant wage battel!, and the plaintifFe demurre upon 
it, and it is adjudged againft the plaintifte, the defendant is dif- 
charged of the appeale, but hee is not acquited, untill he be ac- 
quited of the fa£l at the fuit of the king. 

Damna appellatis fecundum difcret* juftidar* habit re/pt^u ad frs" 
/o»am.] Though this branch bee gene rail, yet every appellee ihall 
not upon his acquitall recover damages, for if a monke be appeal- 
ed, or a feme covert be appealed alone without her hufband and 
acquited, they cannot recover any damages by this adt in rcfpeft 
of their difability, for the gene rail words of this aft doth not 
enable any to recover damages that thereunto was difabled by law. 
But if. an appeale bee brought againft the hufband and wife, and 

ihey 
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tkey be acquitted, damages fhall be given to the hufband s^one 

ibr his damage, and to the hufband and wife for the damage of the - 

wife. 

And where feverall perfons be acquited, the damages muft be 
feverall, for the words of the ftatute be htdfito reffe&u ad per- 
fonam. 

But then may be demaunded, what remedy hath the monke or Tr. 30 E. r. 
feme covert being folely appealed : the anfwer is, that they have JjJ« *• I^«*oii» 
no remedy by this ftatute, but the abbot and monke, and the huf- ^/e, i.^i^' 
band and wife may have a writ of confpiracy at the common ^ • 3« 73» 
law. ' 

Whenfoever any is acquited by verdid, and yet his life was 9H. 5.2.iili( 
never in jeopardy, either by reafon of the erronious proces, or ^"P'*^ 
originally or otherwifc, though this be within the letter of the law, 
yet it is out of the meaning, and therefore the defendant in that 
cafe ihall recover no damages. 

(5) Ad infamitm fuam,\ For a mans fame is above all things 
to be repaired. 

Omniaji perdaSifamamfsrvare memento : Cato» 

^uefemel amiffa, poftea nullus eris. 

(6) Et ^ forte hujufmodi appellatores non haheant, He. inquiratur 

per quorum abettum.'] If the defendant in an appeale be tried be- |S.». AAioa. 
fore juftices of nifi prius, albeit they have but deUgatam poteftatem^ fur Icftat. a8. . 
yet fhall they inquire of the infufficiency of the plain tiffe, and of "j i,'?* 
the abbettors, and the words of this a£k are, ^odjuftic* coram qui- Dier, Alanito. 
lus auditum fuerit appellum et terminettum ; but that great over-rulor Tr. 30 £. u 
experientia hath ruled, and over-ruled it by precedents, that they Coram regc. 
cannot give judgement for the damages. ^**'' *• ^^^^^^ 

This infufHciency of the plaintifFe in the appeale muft be found 
by the jury, and cannot come in by the averment of the party, and 
fo It is in other like cafes. 

But here it may be demanded. What if the plaintiffe intheap- 8 E.4.3. 
peale be fufficient for part of the damages, and not for all, may not ^ **• 5- ^• 
the defendant by this adl recover part againft the plaintiffe, and. 'g/'j^gH**^^ 
part againft the abbettors ? And it is refolved that he muft recover 3,4! Tr. 3o£*«x. 
either all againft the plaintifFe, or all againft the abbettors, and not ubi fup. 
by parcels, fo as if the plaintifte be not fufficient for the whole, the 
defendant fhall recover the whole againft the abbettors, for pr^di&a 
damna et omnia damna^ are all one. 

It is a certain coodufion upon thefe words of the ftatute, that 
where damages fhall not be recovered againft the^'^intiffe, there 
none fhall bee recovered againft the abbettors; alfo where the plain- 
tifFe is fufficient and fo found by the jury, the abbettors fhall not be « 
inquired of. 

(7) Ahhettator per malitiam,'\ Abbettors were found (upon the sMar.DIcr, 
acquitall of the defendant) by name, Et quod procuraveruntt infti" JL*®' 
ganger unt et abbetta'verunt pr^di&um querentem ad capiendum et pro" yti fopra'.'* 
Jequendum appellum pr^dUium in forma pradiSa^ and faid not per 

malitiam, and yet allowed of. But nota the furer way is to purfue 
the words, fal/o et per maUtiam^ according to this aft. 

(8) Per breve de judicio ad fe^tam appellati difirlngatur^ &C.] Reg. 34. SB. 4. 
This writ is given in lieu of the writ of confpiracy at the com- 3- 'tJ^-** Cor, 
men law, the abbettors comming in upon this proces may travers 3o6-Tr. i9E.». 
the abbetmcnt, becaufe they were eftrangcrs to the vcrdift, and if Hi^^^^'g. p 
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the defendant that fueth the diflrelTe be non-fnit, yet may he have 
a new writ, and it is not peremptory to him. And albeit the jury 
finde neither the time, nor the place where the abbetment was, yet 
if they finde the abbettors, it is fufiicient, for when the ptaintifFe 
appeareth, the defendant may (hew time and place in good 
time. 

Note in 46 E. 3, the court granted firft a 'venirefaciasy and then 
diftreffe, but it feemeth that the proceiTe given by the ftatute is a 
diilrefle infinite. 

But if the jury give too fmall damages, it being bat an enqueft 
of office, the plaintifc may have an originall writ of abbetment, and 
count to greater damaecs. Fide 8 H. 6. cap. 10. 

Note reader, that judiciall precedents, and the right entries of 
pleas upon this (or any other) flatute are good interpreters of 
the fame, and of quelHons that have bcen> or may be moved 
thereupon. 

(9) Nee j ace at de ca:tero appellatori in appello de morte hcwtinis 
ejjbnium.'\ The defendant that is appealed of the death of man 
ought to have convenient expedition, and not to be detained in 
priibn, or to live under the infamy of a murtherer longer than 
there is caufe : and this flatute was chiefly made for the benefit of 
the defendant. 

• Vide the flatute of 1 E. 3. cap. 7. parliament* primoj & flatut* 
de I R. 2. cap. 13. 



CAP. XIII. 



jS) UIA etiam vtcecomites mult ot'i ens 
^'^mjfingentes aliquos coram tis in 
turnisfuis indiSiatos defurtis^ et alii 5 
maUfaRis (1), capiunt homines non 
culpabiles^ nee Icgitimo modo indi^atos^ 
it eos irnprijonanfy ut ab eis pecunlam 
extorqueant (3); cum legitimo modo 
per duodecim juratvres non fuerint 
indiHati : Jiatutum eji^ quod vie* in 
turnis fuis^ et alibi ^ cum inquirer e ha- 
beant de ?nalefa£foribus per praceptum 
regis (4), vel ex officio fuoy per legale s 
homines (2) ad minus duodecim fa- 
ciant inquijitiones fuas de hujujmodi 
7nalefa£foribuSj qui hujujmodi inqui- 
fitionibiis ftgilla fua apponant (s o et 
illos quos per hujujmodi inquijitiones 
invenerint culpabiieSy capiant et im- 
prijonenty Juundum quod alias Jcri 
conjuevit, EtJi aliquos aliter impri- 
fqnaverinty quam per hujujmodi inqui" 
Jitiones indi^atos^ habeant hujuhuodi 
imprljonati 



pORASxMUCH as (heriffs, feign- 
ing many times certain perfons 
to be indiclsd before them in their 
turns of felonies and other trefpaffes, 
do take men that are not culpable 
nor lawfully indifted, and imprifon 
them, and do exaft monev from 
them, whereas they were not lawfully 
iiididtcd by twelve Jurors; it is or- 
dained, that fheriUs in their turns, 
and in other places where they have 
power to enquire of trefpaffors by the 
king*s precept, or by office, (hall caufe 
their inquefts of fuch malefadors to 
be taken by lawful men, and by 
twelve at the leaft, which fliall put 
their feals to fuch inquifitions ; and 
thofv- that fhall be found culpable by 
fiich inquefls, thjy fliall take and 
imprifon, as they have ufed aforetimcs 
to do. And if they do impriion 
other than fujh as have beep indi<^^£cl 

by 
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hnprifonoti aSiofum. fuam per breve, by IiM|tiefH Act. |Mrde$ imprlfoned 
de imprifonamento (6) verfus vicecotn^^ mail have their a&ton by a writ or 
Jicut haberent verfus ^uamcunque aliam impriibnment agdnft* the iherifFs, as 
perfonamj qui eos impripmaret fine they fhpuld have againft any other 
warranto. Et ficut diSintn eft de. perfon that ihould imprifon them 
viceconC obfervetur de qtiolibet baUpo without warrant And as it hath 
iibertatis (7}. been fiud of (heriiFs, fo ihall it 

be'oblerved of every bailiff of fxan- 

chifc. 

(2 Inft. 387. I £• 3. (lat. 2. c. 7. I £. 4. c. 2.) 

(1) J^/tf etiam vicecomites multotiens fingentes aliquos coram eis in Fletj,li.2.c,45. 
turnis fuis indiSatos de furtis et aliis malefadis, ] Two things arc 

provided, or rather declared by this ad. 

I. Per legates homines ad minus 12, faciant inquijitiones, %• 

That indidments in tournes ought to be found by 12. at the 

Icaft. 

(2) Legates homines. "^ More fhall be faid hereof when we come [ 3^8 J 
to the eight and thirtieth chapter of this parliament, and the ninth F.N.B. 165. 
chapter of Articuli fuper Chartas. 

(3) Utah eis pecuniam extorqueant,] This is the greateft in- Vide cay. ItU 
juftice, when the innocent under colour of juftice, whereby he ought ***"*• 

to be protefted, is opprefTed, and wrought to give money to re- 
deem his vexation : three things (it is faid) overthrew the flourifh- 
ing eilate of the Roman empire, Latens edmmg^jwvenile confilium, et 
pri'vatum lucrum. 

By this aft you may fee that juftice was pretended, and fordid 
lucre intended, which this adl in reliefe of the innocent provideth 
to prevent. 

(4) Per praceptum regis, '\ That is, by the kings writ or com - 
milTion ; but thereupon grew fo many evils and mifchiefes for the 

fmgular profit of the fherifes, that by a latter ftatute it is provided a8 E. 3. cap. 9* 
that no fuch writs or commiflions fhould be granted to them; fo ^-^.8.92. 
as at this day the fherifes cannot proceed in thofc cafes per ^'^^ .250.8. 
fraceptum regis. See hereafter how this power ex officio is re- 
trained. 

(5) ^// huju/modi inquifitionihus Jtgilla Jiia apponant,'] The 

2. part is, that the jurors do put their feals to the inquifitions or 2. 

indidments. 

By a latter ftatute, thefe indidlments are to be by a roll indent- i E. 3. Parliam. 
ed, whereof one part is to remain with the indiftors, and the other *• *^^P* '7- 
part with him that takes the enqueft. 

This aft of 1 E. 3. doth extend to prefentments or indiftments, 
net onely in tourns, but in leets alfo, and the like. 

See the ftatute of 1 R. 3. of what quality, hability, and lively- x R» 3* «*• 4* 
hood, the indiftors in tournes and leets ought to be. 

But fuch corrupt and partiall proceedings upon prefentments 
and indiftments before the ftierife ex officio, were, notwithftanding 
all thcfe provifions in tourns and leets, continued, untill by the fta- 
tute of I £. 4. the power of them, fave only to take prefentments 
and indiftments, and to deliver the fame to thejuftlccs of peace at 
the next fcftions of the peace, &c. is taken away; and by that aft 
authority is given to juilices of peace, to award proccITe upon all 

fuch 
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ibchpnfentments and indi&nents ddiferedto d«it. Sec which it 
to beintended of fuch as be Uwfiall* 

^6) Pertnwdiimprifiiumin^A Thb aft doih not onety pre* 
Icnbea fimiibr the iheiife to piirnie» bot giveth the party remedy 
asainft the Iherife, if he parfn^ not the form of d^m; kr, Nem 
tffirvatafirma infertur admiUath a3us* 

(7) Et ficut SBum ifi di 'okectm*, dffemfitmr dt queUhet haU*v9 
lihrtatisA Every bulift of franchiief that is» of leett, and views of 
foinkpleaj^e, which are exempted oat of die (herifet toanii and are 
the ftanehifes here intended* 
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